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Hardenburgh  vs.  Lockwood. 

The  44t1i  section  of  the  article  of  the  reyised  statutes  relating  to  "  Division  and 
other  fences/'  constitutes  a  statutory  bar  to  eTory  action  brought  to  recorer 
damages  for  injuries  done  by  cattle  entering  through  a  defective  fence,  which 
the  party  complaining  is  bound  to  maintain,  in  any  town  where  the  electors 
have  prescribed  what  shall  be  deemed  a  sufBcient  fence. 

The  statute  which  authorizes  the  electors  of  a  town,  at  their  annual  town  meet- 
ing, to  determine  the  times  and  manner  in  which  horses,  cattle  and  sheep  shall 
be  permitted  to  go  at  large,  on  highways,  is  not  in  conflict  with  the  constito- 
tion  of  this  state. 

The  light  to  allow  cattle,  hones  or  sheep  to  go  at  large  on  highways,  is  one  of 
the  easements  or.  servitudes  pertaining  to  the  land  oecupied  as  a  highway,  and 
18  supported  by  usage  as  old  as  the  histoty  of  our  country. 

The  land  is  to  be  presumed  to  have  been  taken  with  reference  to  this  usage, 
and  the  exercise  of  the  right  by  the  proper  authorities. 

rllS  was  an  appeal  from  a  judgment  of  the  Sullivan  county 
court,  reversing  a  justice's  judgment.  The  action  was  brought 
to  recover  damages  sustained  by  the  plaintiff  by  means  of  the  de- 
fendant's cattle  entering  upon  his  lands  and  destroying  his  crops. 
It  appeared  from  the  testimony  returned  by  the  justice,  that  the 
defendant  owned  lands  adjpining  the  plaintiff's  land  on  the  south 
aad  east  The  defendant's  lands  were  unenclosed,  and  lay  open 
Vol.  XXV.  2 
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to  the  highway.  The  north  part  of  the  defendant's  land  was 
wood  land.  On  the  west  side  of  this  wood  land  was  the  field 
where  the  injury  was  alleged  to  have  been  committed.  There 
was  nothing  to  prevent  cattle  running  at  large  in  the  highway 
from  entering  the  unenclosed  land  of  the  defendant  and  passing 
through  the  wood  land  into  the  plantifi^'s  field.  On  the  plain- 
tiff's south  line  there  was  a  division  fence. 

The  defendant  proved  by  the  town  records,  that,  by  a  resolu- 
tion of  the  electors  of  the  town,  it  was  declared  that  a  lawful 
fence  should  be  fifty-two  inches  high,  and  composed  of  good  ma- 
terials ;  and  also  another  resolution,  declaring  that  neat  cattle 
be  commoners,  from  the  first  day  of  April  to  the  first  day  of 
December. 

The  cause  having  been  tried  by  a  jury,  a  verdict  was  rendered 
for  the  plaintiff  for  $15,  upon  which  judgment  was  entered. 
The  defendant  having  appealed  to  the  county  court,  the  judg- 
ment was  reversed.  From  the  judgment  of  the  county  court 
the  plaintiff  appealed  to  this  court. 

G.  W.  Lordj  for  the  plaintiff. 

L.  Tremain,  for  the  defendant. 

By  the  Courts  Harris,  J.  It  is  not  denied  that  the  defend- 
ant's cattle  entered  upon  the  plaintiff's  land,  or  that  the  plaintiff 
had  sustained  damage  thereby.  .  This,  at  the  common  law,  would 
have  entitled  the  plaintiff  to  recover.  For  it  is  only  by  statute, 
that  a  man  is  required  to  protect  his  land  by  fences.  {See  The 
Tcnawanda  Rail  Road  Co.  v.  Munger^  5  Denio,  259.) 

The  defendant  had  chosen  to  let  her  land  lie  unfenced.  This 
she  had  a  right  to  do,  and,  doing  it,  she  was  ^excused  from  any 
obligation  to  make  or  maintain  any  part  of  the  division  fence 
between  her  and  the  plaintiff.     (1  JR.  S.  858,  §  30.) 

But  the  plaintiff,  if  he  would  protect  himself  from  injury,  or 
have  a  right  of  action  for  any  damage  he  might  sustain,  was 
bound  to  maintain  a  fence  in  conformity  with  the  town  regula- 
tion. The  electors  of  each  town  are  authorized  to  make  such 
rules  and  regulations  as  they  may  think  proper  ^'  for  ascertain- 
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ing  the  sufficiency  of  all  fences  in  such  town.  (1  R,  S.  840, 
i  5,  sub.  11.)  Under  this  authority,  the  electors  of  Fallsbctrgh 
had  declared  that  ''a  lawful  fence  be  fifty-two  inches  high  and 
composed  of  good  materials."  By  the  44th  section  of  the  article 
of  the  revised  statutes  relating  to  ''  division  and  other  fences," 
it  is  declared,  that ''  whenever  the  electors  of  any  town  shall 
have  made  any  rule  or  regulation,  prescribing  what  shall  be 
deemed  a  sufficient  fence  in  such  town,  any  person  who  shall 
thereafter  neglect  to  keep  a  fence  according  to  such  rule  or  reg- 
ulation, shall  be  precluded  from  recovering  compensation,  in  any 
manner,  for  damages  done  by  any  beast,  lawfully  going  at  large 
on  the  highways,  that  may  enter  on  any  lands  of  such  person, 
not  fenced  in  conformity  to  the  said  rule  or  regulation,  or  for 
entering  through  any  defective  fence.^^ 

'  It  is  due  to  the  &me  of  the  revisers  to  notice,  that  the  section 
just  quoted  is  not  their  production.  Nothing  half  so  clumsily 
or  obscurely  expressed  ever  came  from  their  hands.  The  section 
was  engrafted  on  the  article  that  had  been  reported,  while  on 
its  way  through  the  legislature.  It  is  one  of  those  enactments 
which  Lord  Coke  describes  as  ^<  penned  or  corrected,  on  a  sud- 
den, by  men  of  very  little  or  no  judgment  In  the  law."  I  am 
not  quite  sure  that  I  comprehend  it ;  but  if  I  have  been  able  to 
discern  its  meaning,  the  section  constitutes  a  statutory  bar 
every  action  brought  to  recover  damages  for  injuries  done 
cattle  entering  through  a  defective  fence,  which  the  party  com- 
plaining is  bound  to  maintain,  in  any  town  where  the  electors 
have  prescribed  what  shall  be  deemed  a  sufficient  fence.  This 
construction  of  the  statute  is,  of  course,  fatal  to  the  plaintiffs 
cause  of  action. 

Having  come  tQ  this  conclusion,  I  have  not  deemed  it  neces- 
sary to  discuss  at  length  the  validity  of  the  statute  which 
authorizes  the  electors  of  a  town  to  determine  the  times  and 
manner  in  which  horses,  cattle  and  sheep  shall  be  permitted  to 
go  at  large  on  highways.  It  is  enough  to  say,  that  I  have  not 
much  doubt  of  its  constitutionality.  The  statute  has  been  in 
existence  since  1788  at  least.  Lands  occupied  as  highways 
may  well  be  deemed  to  have  been  acquired  with  reference  to  the 
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exercise  of  the  authority  thns  conferred  upon  the  electors  of  the 
town.    This  authority  had  been  exercised  without  being  ques- 
tioned, from  the  commencement  of  the  state  goyernment,  until 
Judge  Cowen,  in  his  elaborate  note  to  the  case  of  Bush  v. 
Brainard,  (1  Coweriy  78,)  suggested  a  doubt  as  to  the  right  of 
the  legislature  to  confer  this  authority  upon  the  electors  of  the 
towns:    This  doubt  was  reiterated  by  Chief  Justice  Savage  in 
Holladay  v.  Marshy  (3  Wend.  142.)    And  yet,  substantially 
the  same  provision,  but  in  more  explicit  and  unequivocal  terms, 
was  reported  by  the  revisers  and  adopted  by  the  legislature,  in 
the  revision  of  1880.    In  The  Tonawanda  Rail  Road  Co.  v. 
Munger,  (5  Denio,  264.)  although  the  question  was  not  involved 
in  the  case.  Chief  Justice  Beardsley  expressed  an  opinion  that 
a  town  regulation  authorizing  cattle  to  run  at  large  on  high^ 
ways  is  void.    In  Ghriffin  v.  Martin^  (7  Barb,  297,)  the  question 
came  before  this  court,  under  circumstances  very  similar  to  those 
presented  in  this  case,  and  it  was  determined  by  a  majority  of 
the  court.  Hand,  J.,  dissenting,  that  the  statute  in  question  is 
not  in  conflict  with  the  constitution.    In  that  decision  I  concur,  x 
I  regard  the  right  to  allow  cattle,  horses  or  sheep  to  go  at  large  \ 
on  highways,  as  one  of  the  easements  or  servitudes  pertwiing  ta  j 
the  land  occupied  as  a  highway.    The  right  is  supported  by^ 
usage  as  old  as  the  history  of  our  country.    The  land  is  to  be  \ 
presumed  to  have  been  taken  with  reference  to  this  usage,  and  ) 
the  exercise  of  this  right  by  the  proper  authorities.    The  owner  ] 
may  well  be  presumed  to  have  been  compensated  for  this,  as  ^ 
well  as  every  other  easement  or  servitude  to  which  the  land,  as  / 
a  highway,  may  be  subjected.    ^'  The  damages  of  the  owner  of ' 
the  soil,"  says  Mr.  Justice  Willard,  "  are  regulated  by  what  he 
relinquishes  to  the  public.    He  is  thus  compensated,  not  only 
for  parting  with  the  right  of  way,  but  the  right  of  pasturage. 
It  cannot  with  truth  be  said  that  a  by-law,  like  the  one  in  ques- 
tion, takes  the  property  of  one  man  and  gives  it  to  another,  or 
even  to  the  public,  without  compensation." 
I  think  the  judgment  of  the  county  court  should  be  aflirmed. 

[Albany  General  Tehm,   May  5,  1856.     Harris^    Watson   and   Gould, 
Justices.] 
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Where  hay,  helongiof;  to  two  indiTiduals,  was  consigned  to  a  third,  to  be  told 
Iff  him,  upon  an  agreement  that,  instead  of  the  nsoal  Gommissions  of  ao  agent 
or  ftctor,  the  consignee  should  retain  one  half  of  the  proceeds  of  the  sale,  after 
rennbariing  the  oonsigDors  the  amount  of  the  cost  of  the  property ;  Hdd  that 
tiSs  did  Doi  eoDStState  a  pa/rtn9r$kip  between  the  parties. 

Although  a  oonfluonity  of  profits  in  a  mercantile  adventure  is  the  usnal  test  of 
partnership,  it  is  not  an  invariable  test  It  may  be  resorted  to  as  a  mere  mode 
ofoompensation  for  services. 

rilUlS  was  an  appeal,  by  the  plaintiff,  from  a  judgment  ren- 
X  dered  against  him,  in  &vor  of  the  defendant  Hall,  npon  the 
report  of  a  referee.  The  action  was  brought  by  the  plaintiff,  a« 
assignee  of  Aaron  B.  Akin,  to  recover  a  balance  claimed  to  be 
dae  for  hay  alleged  to  have  been  sold  by  Akin  to  the  defendants 
Wardwell  &,  Bardwell  and  the  defendant  Hall.  The  referee 
reported  that  there  was  due  to  the  plaintiff  from  Wardwell  d& 
Bardwell  $698.95,  but  that  Hall  was  neither  individually  liable 
to  the  plaintiff,  nor  jointly  with  Wardwell  &,  Bardwell.  The 
facts  sufficiently  appear  in  the  opinion  of  the  court 

/.  K.  Porter^  for  the  plaintiff. 

H.  G.  Wheatm,  for  Hall. 

By  the  Courts  Harris,  J.  Wardwell  d&  Bardwell  were  en- 
gaged in  business  at  Albany,  as  partners.  The  defendant  Hall 
resided  in  Providence  in  the  state  of  Rhode  Island.  For  seve- 
ral years  prior  to  September,  1846,  Wardwell  '&  Bardwell  had 
been  in  the  habit  of  sending  to  Hall  various  articles  of  produce, 
such  as  hay,  flour,  feed,  &c.  to  be  sold.  The  arrangement  b&> 
tween  them  was,  that  upon  the  sale  of  the  property  thus  sent  to 
Hall,  he  should  return  to  Wardwell  &  Bardwell  its  cost  and  one 
half  the  profits,  retaining  the  other  half  for  his  own  compensa- 
tion. It  was  proved,  upon  the  trial,  that  on  a  certain  occasion, 
in  the  fall  of  1846,  Hall  was  at  the  store  of  Wardwell  &;  Bard- 
well, in  Albany,  and  while  there,  Wardwell  asked  him  if  he 
would  like  to  go  into  an  operation  in  hay,  to  which  Hall  replied 
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that  he  would ;  that  WardweU  then  added  that  he  knew  of  a  lot 
of  hay  which  could  be  obtained  "  pretty  reasonable/'  and,  if  he 
had  time,  they  would*  ride  down  and  see  it.  They  accordingly 
went,  that  day.  When  they  returned.  Wardwell  told  Bardwell, 
in  the  presence  of  Hall,  that  they  had  bought  Akin's  hay.  It 
was  proved  by  another  witness  who  had  a  conversation  #ith 
Hall,  while  the  hay  was  being  loaded,  in  the  presence  of  Ward- 
well  and  Bardwell,  that  Hall  said  Wardwell  &  Bardwell  had 
purchased  the  hay,  and  he  was  to  sell  it  and  divide  the  profits 
with  them. 

Akin  himself  was  examined  as  a  witness  for  the  plaintiff,  and 
testified  that  he  supposed  he  sold  the  hay  to  all  three  of*  the 
defendants ;  that  when  Hall  and  Wardwell  came  to  see  him,  the 
latter  introduced  Hall  as  the  gentleman,  of  whom  he  had  before 
spoken  to  him,  who  wanted  to  join  in  the  purchase  of  the  hay ; 
that  they  examined  the  hay,  and  after  this,  Wardwell  told  him 
if  he  would  call  at  the  store  next  morning,  they  would  give  him 
an  answer ;  that  he  called  next  morning,  and  Wardwell  told  him 
they  had  concluded  to  buy  the  hay ;  that  he  inquired  for  Hall, 
and  Wardwell  told  him  he  had  gone  home. 

The  assignor  of  the  demand  having  been  examined  as  a  wit- 
ness for  the  plaintiff,  the  defendant  Hall  also  offered  himself  as 
a  witness  and  was  examined.  He  testified  that  he  had  no  in- 
terest in  the  purchase ;  that  he  went  with  Wardwell  to  examine 
the  hay,  and  was  introduced  to  Akin  by  Wardwell,  but  nothing 
was  said  while  he  was  there,  about  buying  the  hay ;  that  he  had 
nothing  to  do  with  the  shipping  of  the  hay  ;  that  the  hay  was 
sent  to  him  by  Wardwell  &,  Bardwell  in  the  same  way  as  they 
had  been  in  the  habit  of  sending  other  property  to  be  sold  on 
joint  account.  The  defendant  Hall  also  offered  the  testimony 
of  the  defendant  Wardwell  to  show  that  he  was  not  interested 
in  the  purchase  of  the  hay.  The  testimony,  though  objected  to, 
was  received,  and  the  witness  testified  that  Hall  was  not  inter- 
ested with  Wardwell  &  Bardwell  in  the  purchase. 

This  is  the  substance  of  the  testimony.  The  most  that  can 
be  said  of  it  is,  that  it  presented  a  question  of  fact  for  the 
determination   of  the   referee.     That  question  was,   whether 
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the  purchase  was  made  by  Wardwell  &  Bardwell,  as  similar 
purchases  had  previously  been  made,  or  whether  it  was  made 
by  Bardwell  and  Hall.  It  may  be,  that  the  testimony  would 
have  warranted  a  decision  of  this  question  in  favor  of  the 
plaintiff,  but  the  referee  thought  the  preponderance  was  in  favor 
of  the  defendftnt  Hall,  and  it  was  a  question  which  it  was  his 
province  to  decide.  I  do  not  think  his  finding  should  be  dis- 
turbed. 

The  only  other  question  in  the  case  is,  whether  the  manner 
in  which  the  hay  was  disposed  of  rendered  Hall  liable  as  a  part- 
ner. The  hay  was  sold  by  him  on  the  joint  account  of  himself 
and  Wardwell  &.  Bardwell.  The  profits  arising  from  the  pur- 
chase and  sale  were  equally  divided  between  them.  It  was  the 
hay  of  Wardwell  &  Bardwell.  So  the  referee  has  found,  and 
so  we  are  to  assume,  in  determining  this  question.  They  pur- 
chased the  hay  upon  their  own  credit,  and  sent  it  to  Hall  to 
be  sold.  In  the  absence  of  any  special  agreement  between 
them.  Hall  would  have  been  accountable  to  Wardwell  &  Bard- 
well for  the  proceeds  of  the  hay,  and  would  have  been  entitled 
to  retain,  out  of  such  proceeds,  his  commissions  for  making  the 
sale.  The  relation  between  them  would  have  been  that  of  prin- 
cipal and  agent  or  factor.  Such  commissions  would  have  been 
chargeable  upon  the  amount  of  sales,  whatever  the  cost  of  the 
hay  or  the  amount  realized  upon  its  sale.  But,  by  the  under- 
standing between  the  parties.  Hall  was  to  retain,  instead  of  the 
usual  commissioi^s,  the  one  half  of  the  proceeds,  after  reimburs- 
ing Wardwell  &  Bardwell  the  amount  expended  by  them  in  the 
purchase.  Did  that  constitute  a  partnership?  It  is  true  that 
a  community  of  profits  in  a  mercantile  adventure  is  the  usual 
test  of  partnership,  but  it  is  not  an  invariable  test.  It  may  be 
resorted  to  as  a  mere  compensation  for  services.  I  think  it  is 
to  be  so  regarded  in  this  case.  Wardwell  &  Bardwell  were  at 
liberty  to  do  with  the  hay  what  they  pleased.  But  if  they 
elected  to  send  it  to  Hall,  he  had  agreed  that  he  would  sell  it 
for  them  to  the  best  advantage,  without  charge  or  compensation, 
unless  it  should  happen  to  sell  for  more  than  it  had  cost,  in 
which  event  he  was  to  have,  for  his  services,  half  the  profits 
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made  npon  the  adyenture.  The  case  is  clearly  within  the  rulei 
mentioned  by  Bronson,  Gh.  J.,  in  Burckle  v.  Eckarty  (1  Denio^ 
,837,)  which  allows  one  man  to  employ  another  as  a  subordinate 
in  his  business,  and  agree  to  pay  him  out  of  the  profits,  if  any 
shall  arise,  without  giving  him  the  rights,  or  subjecting  him  to 
the  liabilities,  of  a  partner.  (2  Kenfs  Com.  25,^}o/e.  Smith 
V.  Wright,  1  Abbott,  243.)  Had  it  been  agreed  that  Hall 
should  not  only  share  in  the  profits  arising  from  the  sale,  but 
should  also,  in  case  the  hay  should  not  sell  for  enough  to  pay 
what  it  had  cost,  bear  a  part  of  the  loss,  he  might  have  been 
liable  to  third  persons  as  a  partner.  (See  Smith  v.  Watson,  2 
Bam.  ^  Or.  401 ;  Reed  v.  Hollinshead,  4  id.  867.)  But  it  is 
not  pretended  that  Hall  was,  in  any  event,  to  be  liable  to  Ward- 
well  6l  Bardwell  for  any  part  of  their  loss. 

I  am  of  opinion  that  the  judgment  should  be  affirmed. 

[Albant  General  Term,    May  6,  1856.     Harris^   Watson  and  ^Gould, 
Justices.] 


White  vs.  Van  Ejrk  and  Ashton. 

In  respect  to  the  qnantity  and  condition  of  the  goods  shipped,  a  hill  of  lading 
is  hat  a  receipt,  and  only  prima  focie  evidence.  But  in  respect  to  the 
a^^ement  to  carry  and  deliver  the  goods,  It  is  a  contract,  to  he  construed 
like  all  other  written  contracts,  according  to  the  legal  import  of  its  temis. 

And  if  there  is  nothing  on  the  fkce  of  the  instrament  which  requires  the  maa- 
ter  of  the  vessel  to  take  a  particular  route,  rather  than  another,  the  owner 
of  the  goods,  in  an  action  against  the  owner  and  master  of  the  yessel,  to 
recover  damages  caused  hy  an  alleged  deviation,  cannot  resort  to  proof  of  H 
preliminary  conyersation,  between  his  agent  and  the  master,  to  establish 
sech  an  obligation. 

If  a  shipper  of  goods  intends  to  make  it  a  part  of  the  contract  that  the  vessel 
shall  take  a  particular  route,  rather  than  another,  he  should  have  a  provis- 
ion to  that  effect  embraced  in  the  bill  of  lading. 

APPEAL  from  a  judgment  entered  on  the  report  of  a  referee. 
The  action  was  brought  against  the  defendant  Van  Kirk 
as  master,  and  the  defendant  Ashton  as  owner,  of  the  schooner 
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Benjamin  Browning,  for  damage  to  a  quantity  of  malt  shipped 
by  the  plaintiff  firom  Albany  to  Baltimore.  The  bill  of  lading 
signed  by  Van  Kirk,  the  master,  was  as  follows : 

^  Shipped  in  good  order  and  well  conditioned,  by  John  6. 
White,  on  board  the  good  schooner  called  the  Benjamin  Brown- 
ing of  Camden,  N.  J.,  whereof  A.  Van  Eirk  is  master  for  this 
present  voyage,  now  in  the  harbor  of  Albany,  and  bound  for 
Baltimore,  one  thousand  bushels  barley  malt,  to  be  delivered, 
in  like  good  order,  at  the  port  of  Baltimore  aforesaid,  the  dan- 
gers of  the  seas  alone  excepted,  unto  Henry  White  or  to  his 
assigns,  he  or  they  paying  fireight  for  the  said  malt,  six  cents 
per  bushel,  with  accustomed  primage  and  average.  Dated 
Albany,  April  14, 1864." 

It  appeared  upon  the  trial,  that  between  Albany  and  Balti- 
more there  are  two  routes,  one  inside,  by  the  canals,  the  other 
outside,  by  the  ocean,  and  that  one  route  is  as  commonly  used 
as  the  other.  The  plaintiff  proved  that  at  the  time  the  malt 
was  shipped,  his  agent  inquired  of  the  master  his  name  and  the 
name  of  his  schooner,  stating  to  him  that  he  wished  to  write  to 
the  plaintifi^  so  that  he  might  effect  an  insurance;  that  the 
master  gave  his  name  and  the  name  of  his  schooner,  and  at  the 
same  time  stated  that  the  schooner  was  an  inside  vessel ;  that  her 
route  was  through  the  canals,  and  that  he  had  never  been  outside 
with  her;  that  the  agent  accordingly  wrote  to  the  plaintiff  that 
the  malt  would  be  shipped  on  an  inside  vessel,  and  her'route 
would  be  through  the  canals.  The  plaintiff  farther  proved, 
that  he  had  caused  the  malt  to  be  insured  on  board  the.  Benja- 
min Browning  at  and  from  Albany  to  Baltimore,  via  canal; 
that  the  schooner  took  the  outside  or  ocean  route,  .and  having 
met  with  a  storm,  the  malt  became  wet  and  injured,  without 
de&ult  or  negligence  of  the  master  or  crew.  The  plaintiff,  by 
reason  of  the  deviation  of  the  vessel,  lost  his  insurance. 

The  counsel  for  the  defendants  objected  to  any  parol  evi- 
dence of  an  agreement  between  the  plaintiff's  agent  and  the 
master  of  the  vessel,  and  insisted  that  the  parties  were  con- 
cluded by  the  bill  of  lading.  The  referee  overruled  the  objec- 
tion and  found,  as  matter  of  fact,  that  the  defendants  agreed 
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with  tbe  plaintiff  that  the  yessel  should  take  the  inside  or  canal 
rente,  and  that,  upon  the  faith  of  such  agreement,  the  plaintiff 
caused  the  malt  to  be  insured  for  that  route,  and  the  schooner 
haying  taken  the  outside  route,  the  plaintiff  lost  his  claim  for 
insurance,  and  thus  sustained  damage  to  the  amount  of  $583.78, 
for  which  sum  he  reported  in  favor  of  the^  plaintiff.  Upon 
this  report  judgment  was  entered  for  $697.45  damages  and 
costs.    The  defendants  appealed  from  the  judgment. 

W.  BameSj  for  the  plaintiff. 

W.  A.  Beachy  for  the  defendants. 

By  the  Courts  Harris,  J.  Assuming  that  the  evidence  was 
sufficient  to  justify  the  referee  in  finding  that  the  master  of  the 
vessel  in  fact  agreed  that  it  should  take  the  inside  route,  which 
is,  at  least,  questionable,  I  think  the  evidence  itself  was  inadmis- 
sible. It  has  often,  and  truly  been  said,  that  a  bill  of  lading  has 
a  twofold  character.  As  a  receipt  it  acknowledges  the  delivery 
of  goods  to  the  party  who  executed  it.  The  admission  is  only 
prima  facie  evidence  of  the  fact.  It  may  be  shown  by  parol 
evidence  that  the  quantity,  quality  or  condition  of  the  goods 
received,  is  erroneously  stated.  But  besides  acknowledging  the 
receipt  of  the  goods,  it  contains  a  contract  to  carry  and  deliver 
them.  In  this  respect,  it  is  like  other  instruments  in  writing. 
Parol  evidence  cannot  be  resorted  to  for  the  purpose  of  change 
ing  its  effect,  or  adding  any  thing  to  its  obligation.  The  parties 
are  supposed  to  have  written  out  all  that  they  deemed  necessary 
to  give  full  expression  to  their  intention.  (1  Greenleaf^s  Ev. 
§§  282,  805.) 

In  Cr eery  v.  Holly,  (14  Wend.  26,)  the  bill  of  lading  ack- 
nowledged the  receipt  of  90  barrels  of  wrought  iron,  shipped 
in  good  order  and  to  be  delivered  in  like  good  order  to  the  de- 
fendant. The  defendant  was  allowed  to  prov^  by  parol  evidence, 
that  it  had  been  agreed  between  the  plaintiff  and  the  master  of 
the  vessel  that  the  goods  should  be  shipped  on  deck.  The 
judgment  was  reversed,  on  the  ground  that  the  evidence  of  a 
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parol  agreement  in  relation  to  the  mode  of  carrying  the  goods 
was  improperly  received.  In  Niles  v.  Culver,  (8  Barb,  205,) 
the  defendants  had  given  a  receipt  for  a  quantity  of  apples  at 
Utica,  which  they  agreed  to  forward  to  New  York,  at  a  speci- 
fied price.  The  plaintilF's  counsel  had  offered  to  prove,  on  the 
trial,  certain  stipulations  made  by  the  defendants,  as  to  the 
mode  of  carrying  the  apples.  The  evidence  was  excluded. 
Upon  a  motion  for  a  new  trial,  it  was  held  that  the  receipt  was 
in  the  nature  of  a  contract,  and  that  parol  evidence  could  not 
be  received  to  add  to,  or  vary  its  terms.  "  All  previous  agree- 
ments and  stipulations,"  says  Parker,  J.,  '^  were  merged  in  the 
contract."  {See  also  Renard  v.  Sampsarij  2  Kern,  561.)  In 
that  case,  a  memorandum  had  been  made  in  writing  stating 
the  terms  upon  which  it  had  been  agreed  that  a  vessel  should  be 
chartered.  A  charter  party  was  subsquently  executed  in  pursu- 
ance of  the  agreement,  but  it  did  not  contain  all  the  stipulations 
embraced  in  the  memorandum.  It  was  held,  that  the  charter 
party  was  a  substitute  for  the  stipulations  contained  in  the 
previous  communications  between  the  parties.  "That  instru- 
ment," says  Denio,  J.,  "  was  intended  to,  and  in  its  nature  did, 
cover  the  whole  subject  of  those  communications,  and,  as  soon 
as  it  was  executed  it  superseded  all  that  had  gone  before." 

The  familiar  rule  o^  evidence  which  these  cases  recognize  and 
affimf,  is  clearly  applicable  to  the  case  in  hand.  In  respect  to 
the  quantity  and  condition  of  the  malt  shipped,  the  bill  of 
lading  was  but  a  receipt,  and  only  prima  facie  evidence.  But 
in  respect  to  the  agreement  to  carry  and  deliver  the  malt,  it 
was  a  contract,  to  be  construed  like  all  other  written  contracts, 
according  to  the  legal  import  of  its  terms.  And  as  it  is  not 
claimed  that  there  is  any  thing  on  the  face  of  the  instrument 
which  required  the  master  of  the  vessel  to  take  the  inside  route, 
rather  than  that  by  'ocean,  the  plaintiff  cannot  resort  to 
proof  of  a  preliminary  conversation,  to  establish  such  an  obli- 
gation. If  he  had  intended  to  make  it  a  part  of  the  contract 
that  the  vessel  should  take  one  route  rather  than  another,  he 
should  have  had  this  provision  embraced  in  the  bill  of  lading. 
Had  this  been  done,  there  would  have  been  no  occasion  for  liti- 
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gation  between  the  parties.  But  as  the  bill  of  lading  contained 
no  restriction  as  to  the  route  he  was  to  take,  the  master  nndoubt* 
edly  felt  himself  at  liberty  to  take  either,  at  his  option.  He 
had,  in  fact,  made  no  agreement  to  the  contrary.  He  had  told 
the  plaintiff's  agent  that  his  schooner  was  an  inside  vessel; 
that  her  rente  was  through  the  canals ;  and  that  he  had  neyer 
been  outside  with  her.  All  this  may  have  been  true,  yet  it  did 
not  bind  him  not  to  go  outside.  It  was  not  made  a  condition  of 
freighting  the  vessel  that  it  should  take  one  route  rather  than 
the  other.  The  master  was  not  even  informed  that  the  plain- 
tiff had  any  preference  on  the  subject.  The  claim  now  made 
that  the  master,  because  he  had  said  that  his  vessel  was  an 
inside  vessel,  and  that  he  had  never  been  outside  with  her, 
bound  himself  to  carry  the  malt  by  the  inside  route,  is  an  illus- 
tration of  the  wisdom  of  the  rule  that  merges  in  the  written 
evidence  of  the  contract  all  preceding  negotiations  and  agre&> 
ments.  The  very  object  of  reducing  a  contract  to  writing  is, 
that  the  written  instrument,  taking  the  place  -of  all  other  testi- 
mony, shall  become  the  sole  witness  to  declare  what  has,  in  &ct, 
been  agreed  upon  between  the  parties.  In  the  language  of  a 
learned  writer,  "  the  parties  constitute  the  writbg  to  be  the 
only  outward  and  visible  expression  of  their  meaning,  and  no 
other  words  are  to  be  added  to  it,  or  substituted  in  its  stead." 
(1  Gfreenl  Ev.  }  277.) 

I  am  of  opinion  that  the  evidence  to  show  an  agreement  of 
the  master  to  carry  the  malt  by  the  inland  route,  was  erroneous- 
ly admitted  by  the  referee.  The  judgment  should,  therefore,  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

[Albany  Qenbral  Term,  May  6, 1856.  Harris,  WaUon  and  ChM^  Jufl- 
Uces.] 
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HOUGHTALINO  VS.  RaNDEN. 

The  plaintiff  agreed  to  sell  to  S.  a  Tessel,  S.  paying  SlOO  down,  and  agreeing 
to  make  certain  other  payments,  at  different  timet ;  it  being  stipulated  that 
ntil  all  the  payments  were  made,  the  Tossel  should  remain  the  property  of 
the  plaintiff;  the  possession,  in  the  mean  time,  being  delivered  to  S.  On  the 
day  of  the  date  of  tiiis  agreement,  S.  agreed  with  R.  to  cany  for  him  two 
cargoes  of  stone ;  in  considenition  of  which  B.  gave  him  his  promissory  note 
tut  $50.  This  note  was  subsequently  delivered  by  S.  to  the  plaintiff,  to  be 
applied,  when  paid,  upon  one  of  the  installments  to  beoome  due  on  the  coo- 
tract  for  the  sale  and  purchase  of  the  vessel.  The  plaintiff,  after  having 
secured  the  possession  of  the  vessel,  on  account  of  the  &ilure  of  8.  to  make 
his  payments,  brought  an  action  upon  the  note  made  by  B.  It  appeared  on 
the  trial,  that  in  consequence  of  the  plaintiff  having  taken  the  vessel  out  of 
8.'s  possession,  the  latter  had  not  been  able  to  carry  the  stone  which  formed 
the  ccmsideration  for  the  note.  Held  that  the  agreement  of  8.  to  tnmsport 
the  stone  for  B.,  whether  performed  or  not,  was  a  sufficient  consideration  for 
the  note  given  by  the  latter ;  and  that  the  facts  proved  did  not  constitute  a 
defense  to  the  action. 

THIS  was  an  appeal  from  a  judgment  rendered  at  the  cirenit 
The  action  was  tried  before  Jostiee  Watson,  without  a 
jury,  at  the  Ulster  circuit,  in  January,  1855.  The  facts  which 
were  proved  upon  the  trial  were  as  follows :  On  the  8th  of  July, 
1852,  the  plaintiff  agreed  to  sell  to  one  Lewis  Suffir  a  vessel  for 
the  sum  of  $500,  of  which  $100  was  paid  at  the  time.  Of  the 
remaining  $400,  the  sum  of  $50  was  to  be  paid  on  the  1st  of 
August,  $50  on  the  1st  of  September,  $50  on  the  1st  of  De^ 
cember,  $100  on  the  1st  of  June,  1853,  and  $150  on  the  1st  of 
December,  1853.  Upon  these  payments  being  made,  the  plain- 
tiff was  to  execute  to  Suffir  a  bill  of  sale  of  the  vessel,  but  until 
the  payments  were  all  made  the  vessel  was  to  remain  and  con- 
tinue the  property  of  the  plaintiff.  The  payments  due  on  the 
first  of  August  and  September  were  made,  but  that  becoming 
due  on  the  first  of  December  was  not  made,  and  in  consequence 
of  the  defiiult,  the  plaintiff  resumed  the  possession  of  his  vesseL 
On  the  saigae  day  that  the  agreement  was  made  for  the  pur- 
chase of  the  vessel,  Suffir  agreed  with  the  defendant  to  carry 
for  him  two  cargoes  of  stone,  on  account  of  which  the  defendant 
made  his  promissory  note  as  follows :  "  July  8,  1852.  For  value 
received,  we  or  either  of  us,  promise  to  pay  Isaac  Houghtaling 
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or  bearer,  the  sum  of  fifty  dollars  with  interest.  (Signed)  Mor^ 
ris  Banden."  This  note  was  delivered  by  Suffir  to  the  plaintiff, 
to  be  applied,  when  paid,  upon  the  installment  which  became 
due  upon  the  contract  for  the  sale  of  the  vessel,  in  June,  1858. 
SufSr  testified,  that  the  vessel  having  been  taken  from  him  in 
December,  he  had  not  been  able  to  carry  the  stone  for  which 
this  note  was  given.  The  court  decided  that  the  plaintiff  was 
not  entitled  to  recover  upon  the  note,  and  rendered  judgment 
for  the  defendant.  From  this  judgment  the  plaintiff  appealed 
to  the  general  term. 

T.  R.  Westbrook^  for  the  plaintiff. 

E.  Cooke,  for  the  defendant. 

By  the  Court,  Harris,  J.  The  note  in  question  was  made 
by  the  defendant  upon  a  valid  consideration.  Stiffir  agreed  to 
carry  for  him  two  cargoes  of  stone.  Had  he  performed  this 
agreement,  no  one  would  have  "doubted  the  validity  of  the  note. 
K  he  has  not  performed  the  agreement,  he  is  still  liable  in  dam- 
ages for  the  breach  of  his  contract.  Whether  performed  or  not, 
the  agreement  itself  was  a  sufficient  consideration  for  the  note. 

The  plaintiff  had  entered  into  another  contract  with  Suffir. 
He  had  agreed  to  sell  him  a  vessel,  and  Suffir  had  agreed  to 
make  certain  payments.  For  a  part  of  one  of  these  payments, 
instead  of  giving  his  own  note,  Suffir  transferred  to  the  plaintiff 
the  note  he  had  received  of  the  defendant.  The  defendant  owed 
the  note  to  Suffir,  and  Suffir  owed  the  amount  of  the  note  to  the 
plaintiff.  Thus  the  plaintiff  became  the  holder  of  the  note  for 
a  valuable  consideration.  The  fact  that  the  plaintiff  had  re- 
sumed the  possession  of  the  vessel,  according  to  the  terms  of 
his  contract  with  Suffir,  would  not  absolve  the  latter  even,  from 
his  liability  to  pay  his  notes  given  for  the  price  of  the  vessel. 
Much  less  would  it  be  available  as  a  ground  of  defense  to  the 
defendant  in  this  action,  who  was  a  stranger  to  the  contract  for 
the  purchase  of  the  vessel.  The  plaintiff  had  received  the  note, 
valid  in  its  origin  and  negotiable  in  form,  and  bad  agreed,  when 
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it  should  be  paid,  to  apply  it  upon  a  yalid  debt  he  had  against 
Soffir.  I  can  see  no  legal  ground  upon  which  the  payment  of 
the  note  can  be  saccessfolly  resisted.  I  think  the  judgment 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event  of  the  suit. 

[AuANY  General  Term,  May  5;  1866.     Harris,   WaUon  and  CknUd, 
Justices.] 


The  People  vs.  Keeler. 


A  justice  of  the  peace  is  not  a  town  officer.  His  office  is  a  coDstitational  office,  and 
is  as  secure  from  leglslatiye  interference  as  any  other  branch  of  the  Jadiciaiy. 

At  the  time  of  the  passage  of  the  act  of  Fehmary  8, 1849,  "  to  provide  for  fill- 
ing Tacancies  in  office,"  which  declares  that  whenever  vacancies  shall  occiir 
i2i  any  office  for  the  filling  of  which  there  is  no  exisiing  provision,  the  gov- 
ernor shall  appoint  some  suitable  person  to  execute  the  duties  of  such  vacant 
office  until  the  commencement  of  the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy  at  which  such  officer  can 
by  law  be  elected,  there  was  no  existing  provision  of  law  applicable  to  vacan- 
cies in  the  office  of  Jnstioe  of  the  peace. 

Accordingly  held  that  where  a  vacancy  occuired  in  the  office  of  Justice  of  the 
peace,  by  the  death  of  the  incumbent,  in  1866,  the  governor  had  the  power  to 
i4>point  another  person  to  fill  the  vacancy. 

DEMURREB  to  answer.  On  the  28th  day  of  July,  1855, 
the  defendant  was  appointed  by  the  governor  a  justice  of 
the  peace  in  and  for  the  town  of  Kortright,  in  the  coonty  of 
Dehkware,  to  fill  a  vacancy  made  by  the  death  of  l^heodore  F. 
Langley.  He  took  the  requisite  constitutional  oath,  and  entered 
upon  the  discharge  of  the  duties  of  the  office.  He  claims  that, 
by  yirtue  of  his  appointment,  he  is  entitled  to  hold  the  office 
until  the  81st  day  of  December,  1856.  At  the  annual  town 
meeting  of  Kortright,  held  on  the  12th  of  February,  1856,  Ste- 
phen Furman  was  elected  to  fill  the  same  vacancy,  and  has  also 
entered  upon  the  discharge  of  the  duties  of  the  office.  An  ac- 
tion, in  the  nature  of  a  quo  warranto^  was  brought  by  the 
attorney  general  to  remove  the  defendant  from  the  office.    The 
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defendant,  in  his  answer,  stated  by  way  of  defense,  the  facts 
aboTe  set  forth.    To  this  answer  the  attorney  general  demurred. 

/.  JET.  Reynoldsy  for  the  plamtiffs. 

W.  Murray,  jun.  for  the  defendant. 

Harris,  J.  The  sixth  article  of  the  constitution  relates  to 
the  organization  of  the  jndiciary  of  the  state.  Among  the  offi- 
cers for  whose  election  it  provides,  are  justices  of  the  peace. 
These  are  to  be  chosen  by  the  electors  of  the  towns,  at  their 
annual  town  meetings.  The  term  of  office  is  fixed.  It  is  de- 
clared that  in  case  of  an  election  to  fill  a  vacancy,  the  incumbent 
shall  hold  the  office  only  for  the  residue  of  the  unexpired  term ; 
but  the  mode  in  which  such  vacancy  may  be  filled  is  not  pre- 
scribed. There  is  nothing  in  this  article  that  requires  an  elec- 
tion to  fill  a  vacancy.  By  the  5th  section  of  the  10th  article, 
the  legislature  is  expressly  authorized  to  provide  for  filling  va- 
cancies in  office,  with  this  restriction,  however,  that  in  the  case 
of  elective  officers,  a  person  appointed  to  fill  a  vacancy  shall  not 
hold  the  office,  by  virtue  of  such  appointment,  longer  than  the 
commencement  of  the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy.  The  effect 
of  this  restriction,  in  the  case  of  a  vacancy  in  the  office  of  just- 
ices of  the  peace,  is,  to  render  an  election  necessary,  if  the  un- 
expired term  extends  beyond  the  limit  prescribed.  Within  that 
limit  the  legislature  may  direct  in  what  manner  the  vacancy 
ahall  be  filled. 

In  pursuance  of  this  provision  of  the  constitution,  the  legislv 
ture,  in  1849,  declared  that  whenever  vacancies  should  occur  in 
any  office  for  the  filling  of  which  there  was  no  existing  provis- 
ion, the  governor  should  appoint  some  suitable  person  to  execute 
the  duties  of  such  vacant  office  until  the  commencement  of  the 
political  year  next  succeeding  the  first  annual  election  after  the 
happening  of  the  vacancy  at  which  such  officer  could  be  by  law 
elected.  {Sess.  Laws,  1849,  p.  26.)  Under  this  statute,  the 
defendant  received  his  appointment,  and  now  claims  to  be  author* 
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ised  to  execute  the  duties  of  tbe  office  until  tbe  first  day  of  Jan- 
uary, 1857,  which  will  be  the  commencement  of  tbe  political 
year  next  succeeding  the  first  annual  town  meeting  of  Kortright 
after  the  happening  of  the  vacancy  be  was  appointed  to  fill. 

The  act  of  the  legislature  was  authorized  by  the  constitution, 
and  the  appointment  by  the  governor  was  authorized  by  the  act, 
unless,  at  tbe  time  of  tbe  passage  of  the  act,  there  was  an  exist- 
ing provision  of  law  for  filling  such  a  vacancy.  Such  a  pro- 
vision, it  is  insisted  by  tbe  counsel  for  the  people,  is  to  be  found 
in  the  36th  section  of  the  article  of  the  revised  statutes  relating 
to  vacancies  in  town  offices  and  the  mode  of  supplying  them.  It 
becomes  necessary,  therefore,  to  inquire  whether  that  section  is 
applicable  to  the  office  of  justice  of  the  peace,  or,  in  other  words, 
whether  such  office  is  a  town  office.     (^See  1  R.  8.  348,  }  86.) 

Tbe  chapter  in  which  tbe  section  is  found  is  devoted  to  "  the 
powers,  duties  and  privileges  of  towns."  The  second  title  pro- 
vides for  the  holding  of  annual  town  meetings,  and  specifies  the 
officers  who  shall  then  be  chosen.  (1  R.  S.  340,  §  3.)  The  first 
article  of  the  third  title  prescribes  tbe  mode  of  conducting  the 
election.  The  lOtb  section  requires  the  clerk,  within  a  limited^ 
time,  to  transmit  "  to  each  person  elected  to  any  iovm  office 
whose  name  shall  not  be  entered  on  the  poll  list  as  a  voter,  a 
notice  of  his  election."  The  second  article  of  this  title  declares 
the  qualifications  of  town  officers,  and  fixes  their  term  of  office. 
The  30th  section  declares  that  '^  town  officers  shall  hold  their 
offices  for  one  year,"  &c.  The  next  section,  which  is  in  the 
article  relating  to  vacancies,  authorizes  three  justices,  in  case 
the  town  shall  neglect  to  choose  its  proper  town  officers,  or 
either  of  them,  to  appoint  such  officers.  The  36th  section  di- 
rects vacancies  vfi  all  town  offices,  except  such  as  are  specified, 
to  be  supplied  by  the  justices  of  the  town,  in  the  manner  pro- 
vided in  tbe  3l8t  section. 

From  this  review  of  the  chapter,  I  think  it  is  apparent  that 
tbe  legislature,  when  its  provisions  were  adopted,  had  no  refer- 
ence to  the  office  of  justice  of  the  peace.  The  term  "  town  office," 
as  used  throughout  the  chapter,  relates  to  that  class  of  admin- 
istrative officers  enumerated  in  the  third  section  of  the  second 
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title.  Such  offices  aro  created  by  the  legislature  and  are  sub- 
ject to  its  control.  It  may  change,  at  will,  their  tenure  or  the 
mode  in  which  they  are  to  be  filled,  or  abolish  them  altogether. 
Not  so  with  the  office  of  justice  of  the  peace.  This  is  a  consti- 
tutional office.  It  is  as  secure  from  legislative  interference  as 
any  other  branch  of  the  judiciary.  Nor  is  a  justice  of  the  peace, 
in  any  proper  sense  of  the  term,  a  town  officer.  It  is  true,  that 
he  is  to  be  chosen  by  that  portion  of  the  electors  who  are 
entitled  to  vote,  in  the  town.  So  is  a  justice  of  the  supreme 
court  to  be  chosen  by  the  electors  of  his  district.  But  the 
mode  of  his  election  does  not  make  the  justice  a  town  officer, 
any  more  than  the  mode  of  electing  a  justice  of  the  supreme 
court  makes  him  an  officer  of  that  district.  Each,  when  elected, 
holds  the  place  assigned  him  by  the  constitution  in  the  judiciary 
system  of  the  state. 

I  am  therefore  of  opinion  that  at  the  time  of  the  passage 
of  the  act  of  1849,  there  was  no  existing  provision  of  law  appli- 
cable to  vacancies  in  the  office  of  justice  of  the  peace,  and  that 
the  defendant  was  legally  appointed  under  that  act.  Of  course 
he  is  entitled  to  judgment  upon  the  demurrer  to  his  answer. 

[Albany  Special  Term,  August  26, 1856.    Harris,  Justice.] 


Low  VS.  Austin  and  others. 

Cornelius  vs.  The  Same  Defendants. 

BuLLis  vs.  The  Same  Defendants. 

Where  V.  agreed  to  build,  construct  and  Airaish  for  A.  a  steamboat,  and  to  de- 
liver the  same  to  A.  Ailly  furnished  and  equipped,  on  or  before  a  certain  day, 
fbr  which  the  latter  agreed  to  pay  the  former  a  specified  price,  on  delivery ; 
Held  that  until  the  boat  was  completed,  and  delivered  to  A.,  the  contract  waa 
executory,  and  the  title  to  the  boat  remained  in  V. ;  that  up  to  that  time  V. 
was  the  tywner  of  the  boat,  and  the  debts  of  persons  performing  worlc  and 
Aimishing  materials  towards  the  building  of  the  boat,  under  contracts  made 
with  him,  became  liens  thereon,  by  virtue  of  the  statute.    (2  R.  S.  (  498.) 
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THESE  actions  were  tried  at  the  Albany  circnit,  in  Jane, 
1855,  before  Mr*  Justice  Watson,  without  a  jury.  The 
facts  which  appeared  upon  the  trial  were  as  follows  :  On  the 
29th  of  May,  1853,  an  agreement  was  entered  into  between 
Cornelias  H.  Van  Wie  of  the  one  part,  and  Jeremiah  J.  Aus- 
tin, of  the  other  part,  whereby  the  former  agreed  to  build,  con- 
struct and  furnish  for  the  latter,  a  steamboat  of  the  description 
specified,  and  to  deliver  the  same  to  the  party  of  the  second 
part,  at  the  city  of  Albany,  in  every  respect  fully  completed, 
famished  and  equipped,  on  or  before  the  15th  of  April,  1854. 
The  party  of  the  second  part  agreed  to  pay  for  the  boat,  thus 
built,  furnished  and  completed,  the  sum  of  $11,500,  in  the 
manner  following,  that  is  to  say,  $500  on  each  of  the  first  days 
of  October,  November  and  December,  1853 ;  $2400  in  stock  of 
the  Albany  and  Canal  Tow  Boat  Company,  and  $1000  in  cash, 
on  the  delivery  of  the  boat,  and  the  balance  in  notes  payable 
in  three,  six,  nine,  twelve  and  eighteen  months,  to  be  given  at 
the  time  of  the  delivery. 

Ajiother  agreement  was  pade  on  the  27th  of  October,  1858, 
between  the  plaintiff  Francis  S.  Low,  of  one  part,  and  Van  Wie, 
of  the  other  part,  whereby  the  former  agreed  to  furnish  and 
put  up,  in  a  vessel  to  be  furnished  by  Van  Wie,  an  engine  and 
other  specified  machinery,  for  which  Van  Wie  agreed  to  pay 
$6,750,  as  follows :  $450  on  the  first  of  March,  1854,  $5,100 
in  the  notes  of  J.  J.  Austin,  and  $1200  in  the  stock  of  the 
Albany  and  Canal  Tow  Boat  Company ;  the  notes  and  stock  to 
be  transferred  on  the  completion  of  the  boat.  This  contract 
was  fully  performed  by  Low,  previous  to  the  16th  of  May, 
1854.  The  plaintiff  Cornelius  furnished  materials,  for  and  at 
the  request  of  Van  Wie,  and  which  were  used  in  building,  fur- 
nishing and  equipping  the  boat,  to  the  amount  of  $1009.47. 
The  plaintiff  Bullis  furnished  materials  and  performed  work 
for  Van  Wie,  upon  the  boat,  to  the  amount  of  $388.50.  On  the 
16th  of  May,  1854,  the  boat  being  completed,  was  delivered  by 
Van  Wie  to  Austin,  in  the  city  of  Albany,  who  accepted  the 
boat  and  paid  therefor  in  full,  according  to  the  terms  of  the 
contract. 
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On  the  30th  and  31st  of  May,  1854,  the  plaintiffs  severally 
obtained  attachments  against  the  boat,  and  caused  her  to  be 
seized  under  the  statute  in  relation  to  demands  against  ships 
and  vessels,  claiming  that  their  several  demands  were  liens 
thereon.  The  boat  was  discharged  from  the  attachment,  by  the 
execution  of  the  bonds  upon  which  these  actions  were  brought. 

The  court  decided  that  the  plaintiffs  were  not  entitled  to 
recover ;  and  judgment  having  been  entered  upon  the  decision, 
the  plaintiffs  appealed  to  the  general  term. 

W.  L.  Leamedy  for  the  plaintiffs. 

/.  H.  Reynolds^  for  the  defendants. 

By  the  Court,  Harris,  J.  The  contract  between  Van  Wie 
and  Austin  was  wholly  executory.  The  former  agreed  to  de- 
liver to  the  latter,  at  or  before  a  specified  time,  a  steamboat, 
finished,  furnished  and  equipped,  for  which  the  latter  agreed  to 
pay  the  former  a  specified  price.  The  boat  was  delivered  under 
the  contract)  on  the  16th  of  May,  1854.  The  contract  then  be- 
came an  executed  tontract.  Until  then,  it  was  executory,  and 
the  title  to  the  boat  remained  in  Van  Wie.  Had  he  sold  it  to 
another  person,  or  had  it  been  taken  on  execution  against  him, 
Austin  would  have  had  no  right  to  interfere.  {Andrews  v. 
Durant,  1  Kern,  35.)  It  follows,  4;hat  when  the  plaintiffs  in 
these  actions  performed  their  work  and  furnished  their  mate- 
rials towards  the  building  of  the  boat,  under  a  contract  with  Van 
Wie,  he  was  the  owner  of  the  boat,  and  their  debts  became 
liens  thereon.  (2  R.  S.  493.  See  Phillips  v.  Wright,  5 
Sand.  342.) 

This  is  undoubtedly  a  case  of  great  hardship.  The  plaintiffs 
have  furnished  materials  and  labor  in  the  construction  of  the 
boat,  for  which  their  only  security  seems  to  be  in  the  lien  pro- 
vided by  statute.  On  the  other  band,  Austin  purchased  the 
boat  in  good  faith  and  paid  the  full  price,  not  doubting  that  he 
thereby  acquired  a  valid  and  unincumbered  title.  The  ques- 
tion of  hardship  seems  to  be  balanced.    The  whole  amount  in 


BROOME-JANUART,  1857.  £9 


Halhaway  v.  Helmer. 


coatroTersy  is  to  be  lost  by  one  party  or  the  other.  In  sudh  a 
ease,  all  we  can  do  is  to  declare  the  law.  As  I  understand  it, 
the  plaintiff  claims,  when  Austin  received  and  paid  for  the  boat, 
there  were  subsisting,  valid  incumbrances  upon  it.  He  had  it 
in  his  power  to  protect  himself  against  these  incumbrances,  by 
withholding  the  price  until  their  liens  should  cease.  He  can 
only  blame  himself  for  omitting  this  precaution.  The  judg- 
ments at  the  circuit  should  be  reversed,  and  new  trials  awarded, 
with  costs  to  abide  the  event. 

[Albany  General  Term,  September  1, 1866.    Harrist  Watson  And  Ckndd, 
JoBtioes.] 


Hathaway  t;^.  Helmer. 

It  has  always  been  considered  a  principal  canse  of  challenge  to  a  Juror,  that  he 
is  the  tenant  of  either  of  the  parties  to  the  snit.  And  the  act  of  the  legislature, 
abolishing  the  landlord's  right  to  distrain  the  goods  of  his  tenant  for  rent,  has 
not  lemoved  this  ground  of  chaUenge. 

The  supposed  bias  of  the  tenant,  in  fliyor  of  his  landlord,  still  remains ;  and  he 
should  not  be  allowed  to  sit  as  a  Juror  in  an  action  to  which  his  landlord  is 
apiffty. 

Where  a  party,  on  a  trial  before  a  Justice,  challenges  a  Juror,  but  the  justice  over- 
rules the  objection,  and  allows  him  to  sit  as  a  juror ;  and  alter  the  rest  of  the 
jurors  hare  been  drawn,  the  justice  asks  the  parties  if  they  have  any  objection 
to  the  Jurors  as  they  stand,  to  which  they  reply  in  the  negative,  this  does  not 
operate  as  a  wUver  of  the  objection  taken  to  the  juror  challenged. 

rIE  plaintiff  recovered  a  judgment  in  this  action  before  a 
justice  of  the  peace,  for  $92.44  damages,  and  $5  costs, 
which  judgment  the  Cortland  county  court  affirmed,  on  appeal. 
The  action  was  tried  by  a  jury,  that  was  summoned  at  the  in- 
stance of  the  defendant.  The  only  points  considered  in  the 
case  are  sufficiently  stated  in  the  opinions  which  follow. 

Hiram  Crandall^  for  the  plaintiff. 
BL  C.  Miner ^  for  the  defendant. 
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Balcom,  J.  The  defendant  challenged  John  Hickey,  who 
was  drawn  as  a  juror,  on  the  principal  ground  that  he  was  a 
tenant  of  the  plaintiff.  The  plaintiff  thereupon  admitted  that 
Hickey  rented  a  house  and  lot  of  him,  and  worked  for  himself, 
being  a  carpenter,  and  had  the  avails  of  his  labor.  The  jus- 
tice then  decided  that  Hickey  was  a  competent  juror,  "and  the 
defendant  excepted  to  his  decision. 

It  has  always  been  considered  a  principal  cause  of  challenge 
to  a  juror,  that  he  is  the  tenant  of  either  party.  ( Ora,  Pr. 
2d  ed.  804.  2  dmen's  Tr,  2d  ed.  889.)  The  act  of  the  legis- 
lature abolishing  the  landlord's  right  to  distrain  the  goods  of 
his  tenant  for  rent,  has  not  removed  this  ground  of  challenge. 
The  supposed  bias  of  the  tenant,  in  favor  of  his  landlord,  still 
remains  ;  and  he  should  not  be  allowed  to  sit  as  a  juror  in  an 
action  to  which  his  landlord  is  a  party. 

The  justice,  in  his  return,  says,  that  after  he  made  his  de- 
cision, allowing  Hickey  to  sit  as  a  juror,  and  after  the  rest  of 
the  jurors  were  drawn,  he  asked  the  parties,  or  their  attorneys, 
if  they  had  any  objection  to  the  jurors  as  they  stood,  and  that 
they  both  replied  they  had  not.  The  plaintiff's  counsel  claims 
that  this  statement  by  the  defendant,  or  his  attorney,  operated 
as  a  waiver  of  the  objection  on  the  part  of  the  defendant  to 
the  juror  Hickey.  This  position  is  untenable.  The  defendant 
could  not  have  regularly  renewed  his  challenge  to  Hickey  at 
that  stage  of  the  proceedings  in  the  action.  His  attorney  had 
duly  challenged  him,  and  the  justice  had  overruled  the  chal- 
lenge, and  the  attorney  had  duly  excepted  to  such  ruling.  The 
reply  made  to  the  interrogatory  of  the  justice,  to  the  effect  that 
the  defendant  had  not  any  objection  to  the  jurors  as  they  stood, 
only  meant  that  he  then  had  no  legal  objection  that  he  could 
make,  or  desired  to  make,  to  any  of  the  jurors. 

The  fact  that  the  defendant  might  have  challenged  Hickey 
peremptorily,  {Laws  of  1847,  p.  130,  cA.  134,)  does  not  pre- 
vent him  from  taking  advantage  of  the  error  of  the  justice  in 
refusing  to  reject  Hiekey  upon  the  challenge  for  cause.  ( The 
People  V.  Bodim,  1  Denio,  281.)     The  defendant  did  not 
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waive  his  exception  to  the  decision  of  the  justice,  allowing 
Hickey  to  sit  as  a  juror  upon  the  trial. 

The  judgment  of  the  county  court,  and  that  of  the  justice,  in 
the  action,  must  therefore  be  reyersed,  with  costs. 

^  Mason,  J.  It  is  a  good  cause  of  challenge  to  a  juror,  that 
he  is  the  tenant  of  a  party  to  the  suit.  {Co.  Lit.  158.  OUberi 
C.  P.  95.  6  Bacon's  Abr.  853,  Bouv.  ed.  title  Juries,  letter  E. 
Gra.  Pr.  804,  2d  ed.  Trials  per  pais,  166.  Jenk.  Cent.  141. 
Viner's  Abr.  Trial  O.  d.  17.)  It  was  held,  in  the  case  of  i?tp- 
ler  T.  Lodge,  (16  8.  ^  Rawle,  214,)  that  a  tenant  who  holds 
lands  from  year  to  year,  as  a  cropper,  is  disqualified  as  a  juror 
in  an  action  to  which  his  landlord  is  a  party.  The  rule  is  held 
in  unqualified  terms  in  the  case  of  The  Harrisburgh  Bank  v. 
Forster,  (8  Watts,  804,)  that  it  is  good  cause  of  challenge  that 
a  juror  is  tenant  of  one  of  the  parties.  The  same  rule  has 
been  declared  by  the  supreme  court  of  Connecticut.  And  in 
the  case  of  Brown  v.  Wheeler,  (18  Conn.  R.  199,)  the  objec- 
tion was  taken  to  the  bondsman  of  the  prosecution.  The  juror 
challenged  in  that  case  was  the  tenant  of  the  bondsman  for  the 
prosecution ;  but  the  court  held  the  juror  competent.  If  the 
sheriff  is  tenant  of  either  of  the  partieiT,  it  is  held  a  good  prin- 
cipal cause  of  challenge  to  the  array.  (5  jBac.  Abr.  843.  Bouv. 
ed.)  But  if  either  of  the  parties  is  tenant  to  the  sheriff,  it  is 
a  cause  of  challenge  to  the  favor  only.  {Id.  343.)  And  so 
that  a  party  to  the  suit  is  tenant  to  the  juror,  is  a  challenge  to 
the  favor  only.  {The  People  v.  Bodine,  1  Denio,  806.)  And 
SQ  is  the  fact  that  a  juror  is  indebted  to  the  party.  (Id.  806, 
and  cases  there  cited.) 

It  is  claimed  and  insisted,  on  the  part  of  the  plaintiff,  that 
since  the  abolition  of  the  landlord's  right  to  distrain  for  rent, 
the  relation  of  landlord  and  tenant  is  merely  that  of  gen- 
eral debtor  and  creditor,  and  that  the  reason  of  the  rule  which 
disqualified  the  tenant  therefore  fails.  If  the  only  reason  of 
the  rule  was  the  right  of  the  landlord  to  distrain,  this  might 
be  so,  but  I  do  not  understand  the  rule  to  be  based  on  that 
consideration  alone.     The  landlord  never  had  the  right  to  dis- 
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train  if  the  tena&t  kept  up  his  rent,  and  he  was  just  as  mnch 
disqualified  when  the  relation  existed  as  if  there  was  rent  ac- 
tually due.  The  reason  of  the  rule,  I  apprehend,  is  similar  to 
that  which  disqualifies  a  servant  of  the  party :  it  proceeds  upon 
the  supposed  relations  which  exist  between  the  parties.  It  is 
also  claimed,  on  the  part  of  the  plaintifi*,  that  the  defendant 
waived  his  objection  to  this  juror.  The  return  states  that  after 
the  challenge  by  the  defendant,  to  the  juror  Hickey,  and  after 
the  decision  of  the  justice  allowing  him  to  sit,  and  after  the 
balance  of  the  jurors  were  drawn,  the  justice  asked  the  parties 
if  they  had  any  objections  to  the  jurors  as  they  stood,  and  that 
they  both  replied  they  had  not.  This  inquiry  of  the  justice 
must  be  held  to  apply  to  the  other  jurors.  It  would  be  a  very 
forced  construction,  so  far  as  the  defendant  is  concerned,  to  con- 
strue it  as  applying  to  the  jurors  he  had  challenged,  and 
sought  to  have  removed  from  the  panel ;  especially  so,  as  the 
justice  had  decided  the  juror  to  be  competent,  and  determined 
the  objection  against  the  defendant.  There  was  no  propriety 
in  again  raising  the  objection  at  that  stage  of  the  trial ;  and 
neither  the  inquiry  of  the  justice  nor  the  answer  of  the  defend- 
ant should  be  construed  to  apply  to  that  juror. 

This  judgment  ought  also  to  be  reversed  on  the  merits.  There 
is  no  cause  of  action  established  by  the  evidence  in  the  case. 
The  action  against  the  defendant  is  for  fraud,  in  falsely  repre- 
senting one  John  Helmer  to  be  good  and  responsible ;  to  be 
worth  from  ^300  to  $500,  in  consequence  of  which  the  plain- 
tiff was  induced  to  sell,  and  did  sell,  to  him  a  horse  and  a 
threshing  machine,  of  the  value  of  $150,  &c.  Now  the  evi- 
dence in  the  case  shows  that  the  horse  and  machine  were  sold 
to  Helmer  for  $135,  and  that  the  plaintiff  took  as  pay,  two 
notes  made  by  the  said  Helmer,  one  for  $85,  and  the  other  for 
$50 ;  and  that  the  payment  of  the  said  notes  was  guaranteed 
by  Frederick  Kelly  and  Calvin  L.  Hathaway,  who  are  abund- 
antly responsible  and  able  to  pay  the  notes ;  and  that  no  effort 
has  been  made  to  collect  the  notes  of  them ;  and  that  at  the 
same  time  the  plaintiff  took  a  chattel  mortgage  on  the  same 
property,  as  security  for  the  payment  of  the  notes,  upon  which 
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he  has  taken  this  property  and  sold  it,  and  realized  enough  to 
pay  one  of  the  notes,  and  that  the  other  note  was  not  due  when 
this  suit  was  tried.  There  is  therefore  no  ground  for  any  ac- 
tion against  the  defendant ;  for  the  plaintiff  has  a  perfectly  good 
note  out  of  which  he  can  collect  his  pay  for  his  property. 
There  are  three  things  to  be  established  to  entitle  the  plaintiff 
to  recoyer  in  this  action.  The  false  recommendations  as  to  the 
credit  of  Helmer  most  have  been  made  with  the  intent  to  de- 
fraud, and  must  be  relied  on  by  the  plaintiff,  and  must  cause 
the  damage  claimed.  (7  Wend.  9.  8  John.  271.  6  id.  181. 
13  id.  224,  325,  395.)  The  evidence  in  the  case  at  bar 
utterly  fails  to  show  that  the  plaintiff  has  sustained  any  dam- 
age in  the  sale  of  his  property,  as  Helmer  gave  him  good  and 
responsible  sureties,  who  guaranteed  his  paper,  and  are  abund- 
antly able  and  responsible  to  pay  him ;  and  besides,  he  took 
the  precaution  to  take  a  chattel  mortgage  upon  the  property, 
and  has  taken  the  very  property  upon  that  mortgage.  The 
judgment  of  the  county  court,  and  that  of  the  justice,  must 
be  reversed. 


Gray,  J.,  concurred. 


Judgments  reversed. 


[Broome  General  TebMi  January  18, 1867.     Cfray,  Mason  and  Bakom, 
Jnsticea.] 


Smith  vs.  Maine  and  Bentlet. 


In  an  action  hj  an  individaal  to  rocover  the  possession  of  promissory  notes  which 
he  claims  by  virtue  of  a  donatio  mortis  causa,  the  declarations  of  the  alleged 
donor,  made  after  he  had  delirered  the  possession  of  the  notes  to  tiie  plaintiff, 
to  the  effect  that  he  had  given  the  same  to  the  plaintiff,  are  admissible  in 
eTidenoe  against  individuals  claiming  to  hold  the  notes  as  the  personal  repre- 
aentatives  of  the  alleged  donor. 

Evidence  of  the  previous  declarations  of  the  alleged  donor,  of  his  intentions  to 
give  sncb^  notes  to  the  plaintiff,  is  also  admissible,  where  there  is  an  ambi^ity 
In  the  language  employed  by  the  donor  in  making  the  giftr 
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Such  dedaraUoDS  Airnish  evidenoe  of  the  quo  animo  with  which  he  delivered 
over  the  notes  to  the  donee ;  and  are  primary  evidence  to  prove  the  gift 

B.,  a  bachelor,  Si  years  of  age,  when  upon  his  sick  bed,  and  in  the  immediate 
apprehension  of  death,  directed  the  plaintiff  who  lived  in  his  hooae  and 
took  care  of  him,  to  call  in  £.  to  make  an  invoice  of  his  notes.  This  was 
done  by  £.  and  the  plaintiff,  and  they  returned  to  the  bedside  of  B.,  when 
the  plaintiff,  having  the  notes  in  his  hands,  asked  B.  what  he  should  do  with 
them.  B.  replied  "  take  them,  and  do  what  you  are  a  mind  to  with  them." 
The  plaintiff  accordingly  took  the  notes  and  put  them  in  his  bureau.  Held 
that  there  was  such  an  ambiguity  in  the  language  employed  by  B.  as  Justi- 
fied the  admision  of  parol  evidence  to  aid  in  its  interpretation. 

Htid  aho  that  the  fact  that  the  plaintiff  was  a  stranger  In  blood  to  B.,  and  that 
B.  had  relatives  living,  upon  whom  he  had  been  in  the  habit  of  bestowing  all  the 
income  of  his  property,  rendered  the  declarations  of  B.  that  "  he  should  pay 
off  his  relatives  all  he  intended  to  give  them,  in  his  lifetime  •"  that  "he  had 
paid  his  relatives  what  he  intended  to  give  them ;"  and  that "  he  should  not  give 
them  any  more  of  his  property."  pertinent  evidenoe,  in  an  action  by  the  donee, 
against  the  personal  representatives  of  the  donor,  to  recover  the  possession  of 
the  notes ;  as  they  negatived  the  intent  to  give  the  notes  to  such  relatives, 
and  repelled  the  natural  presumption  that  B.  would  give  his  property  to 
them,  instead  of  a  stranger  to  his  blood,  at  his  death. 

Held  fmiher,  that  evidence  showing  the  relations  which  had  existed  between  B. 
and  the  plaintiff,  for  twenty  years  previous  to  his  death ;  that  B.  considered  that 
the  plaintiff  had  saved  his  life,  by  his  attentive  care  and  nursing,  at  a  former 
period ;  that  he  and  his  wife  had  nursed  him  in  his  old  age,  and  administered 
to  all  his  wants,  in  the  infirmity  of  his  declining  years  ;  and  that  the  plain- 
tiff had  rendered  valuable  services  in  Xhe  oversight  and  transacting  of  his 
business  for  him,  was  also  properly  admitted,  as  fVimishing  a  reasonable  motive 
to  B.  for  making  a  stranger  to  his  blood  the  heir  of  so  much  of  his  property. 

That  such  testimony  was  admissible  also,  in  order  to  aid  in  giving  a  construction 
to  the  language  employed  in  making  the  alleged  gift. 

The  rule — applied  in  the  construction  of  a  will — admitting  proof  of  the  extrin- 
sic fkcts  and  circumstances  which  show  the  existing  relations  between  the  par- 
ties, applies  wi^h  still  greater  foroe  to  the  case  of  a  gift,  where  there  is  no 
written  will  to  limit  or  exclude  any  extrinsic  evidence  material  to  establish 
the  meaning  of  the  donors  language. 

The  delivery  of  promissory  notes,  by  A.  to  B.  on  the  demand  of  the  latter, 
under  protest  by  A.  that  he  will  not  relinquish  his  title  to  them,  by  such  act, 
and  upon  the  agreement  of  B.  that  such  delivery  shall  not  {Ntdadice  A.'s 
daim  to  the  notes,  will  not  deprive  A.  of  any  right  or  title  to  the  notes  which 
he  may  have. 

MOTION  for  a  new  trial,  upon   a  case.     The  action  was 
brought  to  recover  about  $8000  worth  of  promissory  notes, 
which  the  defendants  claimed  to  hold  as  the  administrators  of 
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George  Bentley,  deceased.  The  plaintiff  claimed  that  Bent^ 
ley  gave  the  notes  to  him  as  a  gift  mortis  causa,  in  his  last 
illness  and  in  expectation  of  death,  on  the  20th  of  April,  1854. 
The  donor  died  on  the  24th  of  April,  1854.  The  notes  were 
delivered  to  the  plaintiff  at  the  time  of  the  gift  and  retained  by 
him  until  the  16th  of  May,  1854,  when  the  defendants  took 
possession  of  them,  nnder  an  agreement  with  the  plaintiff  that 
their  taking  possession  of  said  notes,  should  not  prejudice  his 
claim  to  them.  The  plaintiff  subsequently  demanded  the 
notes  ^f  the  defendants,  who  refused  to  give  them  up ;  when 
this  action  was  commenced.  The  donor  had  no  wife  or  family ; 
the  plaintiff  had  done  his  business  for  over  twenty  years,  had 
taken  care  of  him  in  sickness,  and  he  and  his  wife  had  been 
selected  by  the  deceased  to  live  with  and  take  care  of  him 
during  the  last  years  of  his  life.  The  deceased  placed  most 
implicit  confidence  in  the  plaintiff  and  trusted  him  with  the 
management  of  all  his  money  matters.  He  was  strongly  at- 
tached to  the  plaintiff,  and  frequently  declared  during  the  last 
twenty  years  of  his  life,  that  he  should  give  his  notes  to  the 
plaintiff  when  he  was  through  with  them.  Four  days  before 
Bentley  died,  Benjamin  Enos  a  neighbor  of  his,  made  an  in- 
ventory of  the  notes,  with  Smith's  assistance  and  at  his  request 
At  the  time  the  inventory  was  made,  Bentley  lay  sick  on  his 
death  bed,  and  Smith  had  been  told  by  the  doctor  that  he  could 
not  recover.  After  Enos  and  Smith  had  completed  the  inven- 
tory, they  returned  to  the  bedroom  where  Bentley  lay,  and  told 
him  they  had  completed  it.  Bentley  asked  the  number  of  the 
notes.  Enos  held  the  schedule  in  his  hand  and  said  fifty,  and 
asked  if  that  was  right.  Bentley  said  he  thought  it  was,  and 
asked  the  amount.  Enos  said  $7932.45,  without  interest,  and 
Bentley  said  he  thought  that  was  right.  Smith  asked  Bentley 
what  should  be  done  with  the  schedule,  and  Bentley  replied,  he 
didn't  care.  Smith  asked  if  two  should  be  made.  The  old 
man  said,  *'  No,  not  necessary."  Smith  asked  Bentley  if  Enos 
should  keep  the  schedule  ;  Bentley  said  ^'  Yes."  Smith,  hold- 
ing the  notes  in  his  hand,  and  jstanding  by  the  side  of  the  bed 
said  to  Bentley,  <'  What  shall  I  do  with  the  notes  ?"  and  Bent^ 
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ley  replied,  "  Take  them  and  do  what  you  are  a  mind  to  with 
them.^^  After  he  said  this,  Smith  said  to  Bentley ;  "  This  is  all 
except  a  small  mortgage^  and  that  will  be  of  no  use  to  anj  one 
unless  it  is  signed  over."  Bentley  said,  '^  Yes,  let  that  go." 
Enos  went  out  and  left  Smith  in  the  room.  After  the  gift  of 
the  notes  to  the  plaintiff  and  on  the  afternoon  of  the  same  day^ 
Bentley  stated  that  he  had  given  his  money  all  away.  Also, 
the  night  after  the  gift  he  said  that  the  plaintiff  had  had  a 
hard  time  of  it ;  but  he  had  done  enough  for  him  that  day  to 
pay  him  for  all  his  trouble.  The  deceased  had  often  declared 
that  his  relations,  brothers  and  sisters,  would  get  none  of  his 
property  after  his  death.  That  he  was  paying  them  all  off  in 
his  life  time ;  that  he  had  paid  them  all  off  but  one,  d&c.  His, 
Bentley's,  relations  were  quite  well  off.  He  had  given  them 
some  $3000  or  $4000.  He  also  left  a  farm  worth  $8500  or 
$4000.  The  cause  was  tried  at  the  Madison  circuit,  before 
Justice  Mason,  and  the  jury  gave  the  plaintiff  a  verdict  for 
$8000. 

S.  T,  FairchUd,  for  the  defendants.  I.  The  evidence  does 
not  prove  a  gift.  (1.)  There  was  no  tradition — ^no  delivery 
of  the  notes  by  the  donor  to  the  donee  for  the  purpose  of  a  gift ; 
but  the  notes  were  put  into  Smith's  possession  for  the  purpose 
of  having  an  inventory  made  of  them.  {Huntington  v.  Gil- 
morey  14  Barb.  243.)  (2.)  Admitting  there  was  a  delivery, 
Smith's  possession  under  it  was  not  continued ;  but  the  notes 
were  returned  by  him  to  the  desk  from  which  they  had  been 
taken,  and  remained  there  in  the  custody  and  under  the  con- 
trol of  Bentley  till  his  death.  {Craig  v.  Craig,  8  Barb.  Ch. 
R.  77.  Bunn  v.  Markham,  7  Taunt.  224.)  (3.)  The  evi- 
dence falls  short  of  the  clear  and  satisfactory  character  required 
by  law  to  sustain  a  gift  of  this  kind ;  and  even  if  Bentley  had 
made  a  will  in  Smith's  favor,  instead  of  an  inventory,  the  court 
would,  considering  the  confidential  relation  that  Smith  held  to 
Bentley,  have  set  the  will  aside.  {Kenney  v.  Pub.  Adm., 
2  Brad.  319.  Lovelass  on  WUls,  338.  Ingham  v.  Wyatt, 
IHagg.SSi.    lAm.Lav>Reg.^.    Story's  Eq.  Jur.  ii  8U, 
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815.  Walter  r.  Hodge,  2  Swan.  97.  Staniland  v.  WitteU, 
12  Eng.  Law  and  Eq.  R.  42.) 

n.  Admitting  that  the  transftction  at  the  time  the  inventory 
was  made  was  in  form  and  sabstance  a  complete  gift,  and  was  so 
intended  by  all  parties  ;  still  the  evidence  shows  that  the  gift 
was  revoked  by  Bentley  before  he  died.  There  is  no  way  of 
explaining  Smith's  conduct  after  Bentley's  death,  in  applying  for 
letters  of  administration  on  these  notes,  in  saying  that  they  be- 
longed to  the  estate,  in  refusing  to  receive  pay  on  them,  and  in 
giving  them  over  to  the  administrators— -except  on  the  supposi- 
tion that  he  never  regarded  the  notes  as  his,  or  that  he  knew 
that  the  pretended  gift  of  them  had  been  revoked.  Bentley 
could  revoke  the  gift  without^  Smith's  presence,  and  even  against 
his  will.     {Merchant  v.  Merchant^  2  Brad.  432,  444.) 

III.  The  act  of  giving  the  notes  to  the  administrators,  by 
Smith,  notwithstanding  the  protest,  is  not  only  evidence  that 
he  never  owned  them,  but  is  a  waiver  of  his  rights,  if  he  ever 
had  any.  If  he  had  given  them  to  Bentley,  he  could  not,  the 
next  instant,  maintain  a  suit  against  him  for  them ;  nor  can  he 
against  Bentley's  administrators.  He  was  under  no  duress,  but 
yielded  voluntaxily  to  a  demand  of  a  right,  and  thereby  admitted 
it.  If  he  can  sue  the  next  instant,  he  may  wait  six  years  after 
the  administrators  have  distributed  the  notes  among  the  heirs, 
and  then  sue.  {Batten  on  Spec  Per.  40.  Mowatt  v.  Wright^ 
1  Wend.  356.  Fleetwood  v.  City  of  New  Yerk,  2  Sandf. 
S.  a  R.  481-2.  Vibbard  v.  Johnson,  19  John.  77.  Briggs 
y.  Supervisors,  3  Denio,  39.  Betison  v.  Munson,  7  Cush.  125. 
Edwards  v.  Jones,  1  Mylne  ^  Craig,  226.) 

lY.  The  action  cannot  be  maintained  against  the  defendants 
as  individuals.  The  notes  came  into  the  possession  and  cus- 
tody  of  the  defendant  Maine  as  administrator  and  into  the 
custody  of  both  defendants  as  administrators,  and  by  the 
plaintiff's  act.  They  have  not,  jointly  or  severally,  converted 
the  notes  to  their  individual  use.  They  have  exercised  domin- 
ion over  them  only  as  administrators,  and  this  they  were  author- 
ized to  do  by  the  plaintiff;  and  they  have  a  right  to  hold  the 
notes,  even  though  there  was  a  valid  gift,  until  it  is  ascertained 
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by  an  accounting  before  the  surrogate,  that  there  are  no  debts 
against  the  estate. 

y.  The  action  cannot  be  maintained  against  the  defendant 
.  Bentley.  He  has  never  had  actual  possession  of  the  notes^ 
and  has  never  exercised  any  contrtA  over  them  except  as  co- 
administrator. He  said,  "  We  shall  hold  them."  He  never 
knew  of  the  protest,  nor  did  he  say  the  giving  up  of  the  notes 
should  not  prejudice  Smith's  claim,  and  he  did  not  know  that 
Maine  had  said  so.  An  administrator  is  not  liable  for  the  acts 
of  his  co-administrator.    (7  Cush.  125.) 

yi.  The  judge  erred  in  allowing  evidence  that  the  plaintiff 
had  rendered  services  for  the  deceased.  The  plaintiff's  claim, 
as  he  stated  it  at  the  opening  of  the  trial,  is  not  founded  upon  the 
ground  of  services  rendered,  or  consideration  paid,  but  upon  a 
gift.  The  evidence  is  therefore  immaterial  and  calculated  to  mis- 
lead the  jury.  He  erred  also  in  allowing  evidence  of  declara- 
tions tending  to  show  that  he  had  given  the  notes  to  Smith. 

yil.  The  judge  erred  in  allowing  evidence  of  the  declara- 
tions of  the  deceased  that  he  intended  Smith  should  have  his 
property  and  his  relations  should  have  no  more.  (Parker  v. 
Marston,  27  Maine,  196,  U.  S.  Dig.  1849,  p.  146.  Anderson 
v.  Bakery  1  Kelly,  596,  U.  S.  Dig.  1847,  p.  288.)  A  purpose 
to  give,  continued  without  change  through  twenty  years,  and  evi- 
denced by  a  thousand  promises  to  give,  would  confer  no  title. 
The  transaction  at  the  time  of  the  alleged  gift  was  not  equivocal. 
If  it  was  it  did  not  constitute  a  gift.  A  transaction  out  of  whidi 
a  gift  of  this  kind  is  claimed  should  be  clear,  unequivocal,  com- 
plete— one  which  any  one  witnessing  will  understand  as  evinc- 
ing an  intention  on  the  part  of  the  donor  to  give,  or  it  will  not 
be  upheld.  The  evidence  objected  to  was  calculated  to  mislead, 
and  did  mislead,  the  jury.  ( Waterman  v.  Whitney,  1  Keman, 
157.     Paige  v.  Cagwin,  7  HUl,  361.) 

yill.  The  judge  erred  in  denying  the  motion  for  a  nonsuit, 
and  in  his  refusal  to  charge  the  jury  as  requested  by  the  de- 
fendants' counsel.  The  verdict  should  therefore  bo  set  aside 
and  a  new  trial  ordered. 
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Goodwin  4*  Mitchell,  for  the  plaintiff.  I.  The  declarations 
of  the  donor,  that  he  intended  at  his  death  to  ^ve  his  notes  to 
the  plaintifi^  and  his  remarks  showing  thai,  to  be  his  intention, 
fras  proper  and  material  evidence,  and  the  court's  decisions,  ad- 
mitting this  species  of  testimony,  were  correct  These  declara- 
tions  and  remarks,  continued  through  many  years  and  to  different 
individuals,  throw  a  strong  light  upon  the  circumstances  of  the 
gift.  They  give  a  clear  and  decided  meaning  to  the  expressions 
the  donor  used  in  making  it.  They  make  plain  and  unmi9- 
takable  his  purpose,  and  show  that  this  *'  donatio  mortis  causci^ 
was  but  the  consummation  of  long  fixed  intentions — their /u(/i/2- 
ment.  (19  Barb.  631.)  (1.)  These  declarations  and  remarks 
of  the  intestate  are  admissible  as  evidence  against  the  defend- 
ants, who  claim  as  his  administrators,  by  reason  of  the  privity 
that  exists  between  them.  «They  belong  to  the  class  of  "privies 
in  representation,  as  executors  and  testators,  administrators  and 
intestate."  ^  The  admissions  of  the  represented  are  receivable 
in  evidence  against  the  representative  in  the  sanie  manner  as 
they  would  have  been  against  the  party  represented^'  "  And 
the  declarations  of  an  intestate  are  admissible  against  his  ad- 
ministrator or  any  other  claiming  in  his  right."  (1  Greenl.  Ev. 
246,  §189.  Smith  v.  Smith,  3  Bing.  29.  Ivat  v.  FH.mh,\ 
Taunt.  141.  16  Mass.  R.  108.)  Suppose  this  had  been  a  gift 
inter  vivos,  and  a  trial  was  had  between  the  donor  and  donee, 
as  to  the  gift,  would  not  the  declarations  and  remarks  of  the  donor 
be  evidence  in  behalf  of  the  donee  ?  It  will  be  at  once  seen  that  in 
respect  to  the  privi/y  that  exists  in  this  case,  they  are  equally  and 
to  the  same  extent  evidence  against  the  representatives,  the  ad- 
fninistreiiors  and  defendants  in  this  action.  (2.)  The  language 
of  the  gift  in  this  case  was, "  take  them  [the  notes]  and  do  what 
you  are  a  mind  to  with  them."  Now  although  it  would  seem 
from  these  words  and  the  attendant  circumstances,  that  there 
could  be  no  doubt  of  the  intention  of  the  intestate  to  make  the 
gift,  yet  the  defendants  claimed  that  there  was  no  intention  to 
make  such  pft,  and  that  therefore  the  plaintiff  could  not  recover. 
This  was  the  main  question  on  the  trial.  The  plaintiff  had  a 
right  to  strengthen  and  fortify  his  position  by  gathering  around 
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it  all  the  evidence  that  went  to  show  a  gift  of  these  notes  to  him 
and  which  would  exhibit,  in  the  most  palpable  manner,  the  in- 
tention of  the  intestate,  and  the  meaning  of  the  words  he  used. 
This  was  eflFectually  done,  by  first,  proving  the  declarations  and 
remarks  of  the  intestate  up  to  the  time  of  the  transaction  in 
question,  that  he  intended  at  his  death  to  give  these  notes  to 
the  plaintiff.  Second.  That  on  his  death  bed  he  gave  the  notes 
to  the  plaintiff,  telling  him  to  take  them  and  do  as  he  had  a  mind 
to  with  them ;  and  3d.  That  after  this  gift  and  delivery,  and  on 
the  same  day,  he  declared  to  the  effect  that  he  had  given  them 
away,  and  that  he  had  done  that  day  enough  to  pay  the  plain- 
tiff for  all  his  trouble.  This  evidence  would  all  tend  to  aid  the 
court  and  jury  in  arriving  at  the  truth  and  in  giving  effect  to 
the  desires  of  the  deceased.  The  declarations,  remarks  and  acts 
of  the  testator  or  intestate  are  evidence  to  establish  their  in- 
teniionSj  and  are  of  themselves  proper  and  legitimate  evidence, 
and  are  only  excluded,  like  all  other  parol  evidence,  when  it 
comes  in  conflict  with  evidence  of  a  higher  nature.  Thus,  in 
the  case  of  Williams  v.  Caret/j  executor,  ^c,  it  was  held,  "  on 
the  question,  for  what  purpose  was  the  bequest  made  ?  that  pa- 
rol evidence  of  her  remarks  and  talk  to  show  her  [the  testatrix's] 
intentions  was  not  objectionable,  unless  it  went  to  vary  or  con- 
tradict the  will ;  such  evidence  can  be  received  to  explain  things 
about  which  the  will  is  silent,  or  which  are  consistent  with  it." 
(8  Cowen,  246.  4  Wend  443,  451.)  Even  in  cases  of  gifts  by 
will,  the  declarations  of  the  testator,  as  to  the  bequest,  may  be 
given  in  evidence  in  cases  of  latent  ambiguity,  to  show  his  in- 
tentions. Such  proof  is  only  excluded,  when  there  is  no  ambi- 
guity, or  when  the  attempt  is  to  show  a  mistake  in  drawing  the 
will.  (1  Wend.  641,  648.)  Declarations  of  the  testator,  made 
before  or  after  the  making  of  a  will,  to  explain  the  meaning  of 
terms  used,  or  defining  the  property  devised,  are  admissible. 
(22  Wend.  148, 151-164.  16  VesASl.)  The  declarations  of 
the  testator  are  also  evidence  to  show  that  a  will  once  executed 
by  him  had  been  destroyed.  (6  Wend.  173,  188.  1  GreenL 
Ev.  888,  n.  4.  2  Ves.  216.  4  Hare,  251.)  In  the  case  of  an 
interlineation  in  a  will,  the  declarations  of  the  testator,  made  by 
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him  before  the  will  was  made,  "  that  he  intended  to  make  pro- 
vision in  his  will  for  A.  P.,"  but  not  specifying  in  particular 
the  property  which  he  intended  to  leave  to  her,  were  received 
in  evidence  to  raise  an  inference  that  the  interlineation  as  to 
A.  P.  was  inserted  before  the  will  was  executed.  (6  Eno-.  L. 
and  Eq,  Rep.  155.)  The  reasoning  of  the  judge  in  this  case 
of  ShaUcross  v.  PcUmer  and  others^  is  directly  in  point  as  to  the 
admissions  of  acta  and  declarations  to  prove  the  intention  of  the 
testator  or  of  the  intestate  donon  The  principle  to  be  deduced 
from  these  decisions,  and  many  others  that  might  be  cited,  is, 
that  the  acts  and  declarations  of  a  testator  or  intestate  donor, 
are  proper  and  material  evidence  to  establish  his  intention  in 
making  the  bequest  or  gift,  and  to  prove  it;  that  whenever  they 
reflect  light  upon  the  transaction,  they  may  be  received,  unless 
they  come  in  conflict  with  evidence  of  a  higher  nature,  as  to  re- 
voke, vary  or  contradict  a  written  will  (which  is  prohibited  by 
statute.)  In  this  case  of  a  gift  by  parol,  and  delivery,  they  come 
in  conflict  with  no  other  rule  of  evidence,  and  are  proper  to  show 
what  the  intestate  meant  by  the  language  he  used,  and  his  pur- 
pose in  giving  the  notes  to  the  plaintiff*.  This  is  the  rule  as  es- 
tablished in  Smith  v.  Smithy  which  was  an  action  of  trover  to 
recover  a  watch ;  both  parties  claimed  the  watch  as  a  gift  from 
the  intestate.  The  defendant  also  gave  in  evidence  letters  of 
administration  ;  whereupon  the  court  admitted  the  declarations 
of  the  intestate,  made  at  various  times,  to  establish  the  fact  of 
the  gift.  (3  Bing.  29.  82  Eng.  Com.  L.  Rep,  25.)  Also  in 
Milford  V.  Belliiigham^  as  to  the  gift  of  a  slave,  the  court  re- 
ceived evidence  of  the  declarations  of  the  intestate  made  several 
years  before,  that  he  wished  to  have  the  slave  brought  up  so  as 
to  be  useful  to  his  daughters,  and  other  remarks,  showing  that 
the  daughters  held  the  slave  as  a  gift  from  the  intestate.  (16 
Mas8.  R.  108.) 

II.  The  same  rule  applies  to  the  evidence  admitted  at  fols.  63, 
115.  The  declarations  of  the  intestate,  going  to  show  that  he 
had  made  the  gift,  are  proper  evidence,  and  there  is  no  error  in 
the  decisions  of  the  court  in  regard  thereto.  It  all  throws  light 
upon  the  matter,  and  establishes  the  intention  of  the  intestate  in 
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the  strongest  possible  manner.  The  court  and  jury  are  entitled 
to  this  evidence  to  enable  them  to  do  justice  in  the  premises. 
This  evidence  is  all  admissible  under  the  decisions  before  cited. 
(Also  see  1  Oreenl.  Ev.  381,  2 ;  1  Cmoen  4*  Hill,  pp.  645, 690, 
657  ;  15  Barb.  665  to  668 ;    Wigram  on  Wills,  104, 194,  5.) 

III.  The  evidence  of  the  relations  existing  between  the  intes- 
tate and  the  plaintiff — the'extent  to  which  the  plaintiff  did  his 
business — the  donor's  attachment  to  the  plnintiff,  and  his  decla- 
rations and  intention  in  respect  to  his  relatives  and  his  having 
given  them  all  the  property  that  he  should,  during  his  life,  were 
all  matters  of  proof  proper  to  be  received  and  considered. 
(1.)  These  things  are  a  part  of  the  legitimate  history  of  the  case, 
and  are  admissible  under  the  same  principles  settled  by  the  fore- 
going decisions.  All  of  these  facts  and  circumstances  reflect 
more  or  less  light  upon  the  transaction,  and  the  intention  of  the 
donor.  The  facts,  circumstances  and  declarations  are  all  mate- 
rial, and  have  a  bearing  upon  the  point  at  issue.  Not  being 
related  to  the  donor,  the  plaintiff  must  have  the  right  to  show 
that  he  is  not  a  stranger,  and  that  there  are  reasons  either  from 
affection,  services,  or  other  causes,  why  the  donor  should  prefer 
him  to  his  relatives.  If  the  language  of  the  gift  is  at  all  equiv- 
ocal, if  there  is  ambiguity  in  it,  the  fact  that  the  donee  was  an 
entire  stranger,  that  no  reason  could  exist  for  making  the  donar 
tion,  would  afford  a  strong  inference  that  the  intestate  did  not 
intend  to  make  a  gift.  Would  not  the  plaintiff  have  a  right  to  re- 
pel this  presumption  by  showing  the  facts  to  be  otherwise ;  that 
he  had  saved  the  intestate's  life ;  done  him  faithful  service  for 
years,  and  that  a  strong  attachment  existed  between  them? 
This,  together  with  the  intestate's  declarations,  would  go  far  to 
give  effect  and  meaning  to  the  terms  used  by  the  donor.  ''  Dec- 
larations proving  or  tending  to  prove  a  material  fact  collateral  to 
the  question  of  intention,  where  such  fact  would  go  in  aid  of  the  in- 
terpretation of  the  testator's  words,  are,  on  the  principles  already 
stated,  admissible."  (1  Oreenl.  { 291. )  It  follows  that  the  fact 
itself  may  be  proved  when  it  will  aid  in  the  interpretation  of  the 
words  of  the  donor  in  making  the  gift.  "Every  claimant  under 
a  will  has  a  right  to  require  that  a  court  of  construction,  in  the 
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ezecntioD  of  its  office,  shall,  by  means  of  extrinsic  evidence,  place 
itself  in  the  situation  of  the  testator,  the  meaning  of  whose  lan- 
guage it  is  called  upon  to  declare."     (1  GrreeJiL  Ev.  381,  n.  1. 

Wigram  on  Wills,  5,  76.)  This  can  only  be  done  by  proving 
the  extrinsic  facts  and  circumstances  which  show  the  relations 
between  the  parties,  the  feelings  and  situation  of  the  testator. 
This  rule  applies  with  still  greater  force  to  the  case  of  a  gift 
by  parol,  where  there  is  no  written  will  to  exclude  or  limit  this 
evidence  of  extrinsic  facts,  which  are  all  important  to  establish 
the  meaning  of  the  donor's  language ;  to  place  the  court  in 
his  situation,  all  of  the  proof  respecting  the  facts  and  expres- 
sions is  unobjectionable  under  this  rule^  {See  also  Boys  v.  Wil- 
liamSy  2  Russ.  4*  M.  689.  Where  parol  evidence  of  the  tes- 
tator's property  and  situation  n^as  held  admissible  to  determine 
whether  a  bequest  of  stock  was  intended  as  a  specific  or  pecun- 
iary legacy.  (1  GfreenL  Ev,  381,  note  1.  Wigram  on  Ev, 
38,  39.  and  cases  there  cited.     Also  see  the  cases  cited  in  6 

Wend.  176, 191 ;  1  trf.  549  ;  4  id.  461 ;  6  Eng.  L.  and  Eq.  R. 
164.)  (2.)  In  the  case  of  a  gift  to  a  wife,  the  donor  being  dead, 
the  court  held,  that  all  the  facts  and  circumstances  must  be 
proved  to  the  court,  to  show  that  the  donor  understood  the  na- 
ture and  effect  of  the  transaction.  (12  Eng.  Law  and  Eq.  R. 
144.)  (3.)  The  objection  that  any  of  this  evidence  is  too  remote 
is  not  tenable.  The  sickness  of  the  donor  20  years  ago,  and  the 
plaintiff's  taking  care  of  him,  was  the  commencement  of  those 
intimate  relations  between  the  parties,  which  continued  up  to 
the  time  oC  the  death  of  the  donor.  It  was  this  devotion  to  him 
in  his  q^ckness  that  made  so  strong  an  impression  on  the  mind 
of  the  donor,  and  furnishes  the  explanation  of  his  after  conduct. 
(4.)  There  are  many  reasons  why  evidence  like  this,  given  by 
the  plaintiff,  should  not  be  excluded.  Its  exclusion  would  al- 
ways work  injustice,  while  its  admission  would  aid  in  promot- 
ing the  ends  of  truth  and  justice.  In  this  case  it  is  clear  from 
the  evidence  that  the  intention  of  the  intestate  to  make  this  gift, 
had  been  long  fixed  and  settled  in  his  own  mind.  He  made  no 
secret  of  it ;  it  was  fully  understood  between  the  donor  and  the 
plaintiff.    The  delivery  of  the  notes  to  the  plaintiff  by  the  do* 
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nor  while  on  his  death  bed,  with  the  expressions  he  then  nsed^ 
was  but  the  consummation  of  the  nnderstanding  which  had  long 
existed  between  the  paf  ties.  Under  such  circumstances,  with 
the  matter  fixed  in  their  own  minds,  the  language  used  would 
be  different  from  what  it  otherwise  would.  The  transaction  and 
language  shows  a  previous  understanding  between  the  parties. 
The  circumstances,  facts  and  declarations  given  in  evidence, 
prove  that  intention  and  understanding,  and  enables  the  court 
to  declare  the  meaning  of  the  intestate's  language.  This  evi- 
dence was  also  proper  and  material  to  prove  the  competency  of 
the  donor.  This  was  one  of  the  purposes  for  which  it  was  offered. 
IV.  The  ruling  of  the  court  denying  the  defendants'  mo- 
tion for  a  nonsuit  was  correct.  (1.)  The  action  was  properly 
brought  and  sustained  against  the  defendants  in  their  indi- 
vidual capac^y.  If  the  notes  belonged  to  the  plaintiff,  and 
he  was  entitled  to  the  possession  of  them,  and  the  defendants 
refused  to  deliver  them  up  upon  demand,  but  wrongfully  re- 
tained possession  of  them,  it  matters  not  whether  they  claimed 
to  hold  them,  as  administrators  or  not ;  they  are  liable  to  the 
plaintiff  for  the  tort,  in  their  individual  capacity.  Even  if 
the  administrators  had  brought  an  action  to  recover  these 
notes,  they  could  have  sued  in  their  individual  capacity.  On 
the  same  principle  they  .are  liable,  in  their  individual  capar 
city,  for  wrongs  as  to  property,  after  the  death  of  the  intestate, 
though  their  claim  of  right  is  derived  from  the  intestate. 
(4  HUl,  67.  9  Wmd.  491.)  (2.)  The  action  was  sustained 
against  both  defendants.  There  was  proof  sufficient  to  go  to 
the  jury,  and  the  court  could  not  therefore  nonsuit  th^  plain- 
tiff as  to  the  defendant  Bentley.  Bentley  was  an  administra- 
tor with  the  defendant  Maine.  He  was  connected  with  the 
taking  of  the  notes ;  on  demand  he  refused  to  give  up  the  notes, 
and  said  that  he  and  Maine  should  keep  them,  and  the  plain- 
tiff could  not  have  them.  By  their  answer  they  claim  the  notes 
as  administrators  of  the  intestate.  The  defendant  Bentley  as- 
sumed to  exercise  dominion  over  the  notes,  in  defiance  of  the 
plaintiff's  right  to  them,  and  in  this  both  defendants  acted  to- 
gether.   This  is  a  conversion.    (7  John.  254.    10  id.  172.    5 
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Cowen,  823.  11  Barb,  642.)  (8.)  The  taking  of  the  notes  by 
the  defendants  as  administrators,  and  the  plaintiff  yielding  them 
np  under  the  circumstances  proved,  could  not  bar  the  plaintiff 
from  bringing  this  action.  The  plaintiff  then  declared  that 
the  notes  were  his ;  that  if  they  took  them  he  should  sue — 
should  prosecute  for  the  notes ;  and  made  his  protest  against 
their  taking  them.  If  he  was  the  owner  of  the  notes,  this 
could  not  deprive  him  of  his  property.  (4.)  But  a  perfect  an- 
swer to  the  motion  upon  this  point  is,  that  the  defendants  are 
estopped  from  making  this  claim.  It  was  declared  by  the  de- 
fendants that  the  delivery  should  not  prejudice  the  plaintiff's 
claim  to  the  notes.  With  this  assurance,  and  relying  upon  it, 
he  allowed  the  defendants  to  take  the  notes,  under  protest,  and 
with  the  assertion  of  his  right  to  them.  This  is  a  perfect  es- 
toppel against  the  defendants  as  regards  this  point.  (9  Barb. 
618.    12irf.  427.) 

Y.  The  court  was  right  in  refusing  to  charge  the  jury  as 
requested  by  the  defendants'  counsel.  It  was  a  qaestion  of 
fact  for  the  jury.  The  evidence  established  a  tradition  of  the 
not^s  from  the  donor  to  the  donee,  with  an  intent  to  make  the 
gift,  and  the  full  consummation  of  that  intent  by  a  valid  gift  of 
the  notes  to  the  plaintiff.  This  is  a  strong  case  of  donatio 
mortis  causa.  The  language  of  the  donor,  in  making  the  gift, 
when  carefally  considered,  is  clear  and  expressive,  and  in  view 
of  the  flood  of  light  thrown  upon  this  transaction  by  the  sur- 
rounding circumstances — the  acts  and  declarations  of  the  intes- 
tate, illustrating  with  unerring  certainty  the  meaning  and  in- 
tention of  his  conduct  and  the  words  he  used — ^there  is  no  room 
left  for  doubt.  The  words  of  the  donor  are  full  as  certain  and 
expressive  as  in  the  case  of  Gardner  v.  Parker^  (3  Mad.  Ch. 
R.  184.  Willard!s  Eq.  Jr.  554.)  Also  as  to  donatio  mortis 
causa,  as  established  by  the  proof  in  the  present  case  and  sus- 
tained by  the  law,  see  WUlard?s  Eq.  553;  2  Barb.  98;  2 
Kent,  444  ;  1  Paige,  316 ;  8  Ctnnst.  114  ;  7  Eng.  Law  and 
Eq.  i?.  184 ;  1  Story's  Eq.  §  660-8.  The  verdict  of  the  jury 
has  but  given  effect  to  the  long  cherished  wish  and  intention  of 
the  deceased  donor,  as  manifested  by  him  through  the  last  20 


46  OASES  IN  THE  SUPREME  COURT. 

^ 

Smith  V.  Maine. 

years  of  his  life,  and  as  finally  consummated  upon  his  death 
bed.  There  exists  in  this  whole  case  no  good  reason  for  dis- 
turbing the  verdict. 

By  the  Court,  Masok,  J.  When  actions  had  names,  this 
would  have  been  known  as  an  action  of  trover,  brought  to  re- 
cover for  a  package  of  promissory  notes,  the  value  of  which,  as 
admitted  upon  the  trial,  was  $8000.  The  plaintiff  claimed  title 
to  the  notes  through  an  executed  gift,  or  donatio  causa  mortis, 
from  George  Bentley.  The  defendants,  who  are  the  adminis-. 
trators  of  the  estate  of  said  Bentley,  claim  to  hold  the  notes  as 
a  part  of  the  assets  of  the  estate  of  said  Bentley.  Upon  the 
trial  of  the  cause  the  plaintiff  proved  that  George  Bentley,  a 
bachelor,  84  years  of  age,  on  the  20th  day  of  April,  1854,  when 
upon  his  sick  bed,  and  soon  apprehending  death,  directed  the 
plaintiff,  who  with  his  family  lived  in  Bentley's  house,  and  with 
whom  Bentley  lived,  and  by  whom  he  was  taken  care  of,  to  call 
in  Mr.  Enos,  to  make  an  invoice  of  his  notes ;  that  this  was 
done  by  Enos  and  the  plaintiff,  and  they  returned  to  the  sick 
room  where  Bentley  lay,  and  Smith,  with  the  notes  in  his  hands, 
went  up  to  the  bed-side  of  Bentley  and  asked  him  what  he 
should  do  with  the  notes;  that  Bentley  replied,  ^^take  them 
and  do  what  you  are  a  mind  to  with  them?^  Smith  then  said 
to  Bentley,  "  this  is  all  except  a  small  mortgage,  and  that  will 
be  of  no  use  to  any  one  unless  it  is  assigned  over ;"  that  Bent- 
ley said,  ''  yes,  let  that  go."  Smith  took  the  notes  and  put 
them  in  his  own  bureau.  Four  days  after  this,  and  on  the 
24th  of  April,  1854,  Bentley  died,  and  the  notes  were  proved 
to  be  in  Smith's  possession  after  Bentley's  death.  The  nearest 
relatives  of  Bentley  are  brothers  and  sisters. 

As  the  defendants  claim  to  hold  these  notes  in  right  of  the 
intestate  George  Bentley,  and  as  the  legal  representatives  of 
the  estate,  the  cases  of  Ivatt  y.  Finch,  (1  Taunt.  144,)  and 
Smith  V.  Smith,  (3  Binff,  N.  C.  29,)  are  authorities  in  point, 
to  show  that  the  declarations  of  George  Bentley,  tending  to 
prove  that  he  had  given  these  notes  to  the  plaintiff,  are  legiti- 
mate evidence  against  the  defendants.    The  evidence  of  the 
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declarations  of  George  Bentlej,  therefore,  after  he  had  passed  the 
notes  over  to  the  plaintiff,  made  on  the  afternoon  of  the  same  day, 
and  also  those  made  on  the  night  of  the  alleged  gift,  were  prop- 
erly admitted  in  evidence  upon  the  trial,  as  they  tended  to  show 
that  the  intestate  had  given  these  notes  to  the  plaintiff.  They 
are  admissible  against  the  defendants  for  the  reason  that  they  are 
privies  in  representation  to  George  Bentley.  (1  Ghreenl.  Ev. 
§  189,  p.  246.)  The  evidence  of  the  declarations  of  George  Bent- 
ley,  of  his  intentions  to  give  these  notes  to  the  plaintiff,  were  prop- 
erly admitted  upon  the  trial,  for  the  reason  that  the  defendants 
stand  in  such  privity  of  representation.  They  were  admissible 
against  those  claiming  in  privity  of  representation  of  George 
Bentley,  for  two  reasons.  In  the  first  place  they  were  admis- 
sible to  aid  in  giving  construction  to  the  language  employed  by 
the  donor  in  the  alleged  gift.  There  is  ambiguity  in  the  lan- 
guage employed  by  the  donor,  "  take  and  do  what  you  are  a 
mind  to  with  them."  It  is  claimed,  on  the  part  of  the  defend- 
ants, that  this  language  does  not  furnish  evidence  of  an  in- 
tent to  donate  these  notes  to  the  plaintiff.  That  when  we 
consider  the  fact  that  George  Bentley  was  a  man  88  years  of 
age,  living  in  the  family  of  the  plaintiff,  with  none  of  his  rela- 
tives surrounding  him,  and  he  lying  upon  his  death  bed,  ad- 
vised by  his  physicians  that  he  could  not  long  survive,  and 
expecting  himself  soon  to  die.  and  knowing  that  when  he  de- 
parted, these  notes  would  necessarily,  for  the  time  being  at 
least,  come  into  the  possession  of  the  plaintiff,  we  are  to  con- 
strue this  act  of  delivery,  accompanied  by  the  direction  to 
take  them  and  do  what  he  had  a  mind  to  with  them,  only  as 
evidencing  an  intent  on  the  part  of  Bentley  to  make  the 
plaintiff  a  bailee  of  these  notes,  to  hold  for  him  while  he  lived, 
and  for  the  benefit  of  those  who  would  in  law  be  entitled  to  suc- 
ceed to  his  estate,  upon  his  death.  It  is  claimed,  on  the  other 
hand,  that  the  act  of  delivering  the  notes  to  the  plaintiff,  ac- 
companied by  the  direction  to  take  them  and  do  what  he  had  a 
mind  to  with  them,  furnishes  clear  evidence  of  an  intent  to 
donate  them  to  the  plaintiff.  And  especially  must  this  be  so, 
when  we  consider  that  Smith  spoke  of  a  certain  mortgage  which 
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was  with  the  papers,  and  said  to  Bentlej,  "  this  mortgage  will 
be  of  no  use  unless  it  is  assigned  over,"  and  that  Bentley  re- 
plied, "  let  that  go."  The  plaintiff  claims  that  this  evidence 
shows  that  the  parties  understood  that  the  mortgage  would  not 
pass  to  Smith  without  an  assignment,  and  that  it  shows  further, 
that  the  parties  really  understood  that  these  notes  were  being 
actually  transferred  to  Smith. 

These  opposite  constructions  placed  upon  the  language  em- 
ployed by  Mr.  Bentley  at  the  time  he  delivered  over  those  notes 
to  Smith,  show  most  conclusively  that  there  is  such  ambiguity 
in  the  language  employed  and  relied  upon  to  sustain  this  do- 
natio causa  mortis  as  justifies  the  admission  of  parol  evidence 
to  aid  in  its  interpretation.  (19  Barb.  631.  16  Mass.  Rep. 
108.     22  Wend.  148.    16  Ves.  481.) 

These  declarations  of  George  Bentley,  as  proved  by  the  va- 
rious witnesses  upon  the  trial,  expressing  his  intention  to  give 
them  to  the  plaintiff,  are  admissible  as  primary  evidence  in  the 
case,  to  establish  the  donation  itself.  When  upon  his  death 
bed,  and  soon  anticipating  death,  he  passes  over  these  notes  to 
Smith,  in  presence  of  Enos,  for  whom  he  had  sent.  This  evi- 
dence of  the  repeated  declarations  of  George  Bentley,  that  he  in- 
tended to  give  these  notes  to  Smith  at  his  death,  was  properly 
received,  as  it  reflected  upon  the  tradition,  or  in  other  words, 
furnished  evidence  of  the  quo  animo  with  which  he  delivered 
over  the  notes  to  Smith.  They  are  primary  evidence  to  prove 
the  gift.  (Cowen  ^  HilVs  Notes,  590,  note  452.  1  Nott  ^ 
McCord,  237.  19  Barb.  631.  16  Mass.  R.  108.)  If  a  man 
were  to  say  to  various  persons,  for  several  years  preceding  his 
death,  that  he  intended  to  give  a  certain  article  to  A.  at  his 
death,  and  then  upon  his  death  bed,  apprehending  death,  were 
to  call  A.  to  his  bed  side  and  deliver  over  the  article  to  him, 
without  saying  any  thing,  I  suppose  it  would  be  a  question  for 
a  jury,  and  where  they  might  even  infer  a  gift  from  the  act  of 
tradition  and  the  previously  declared  intention  to  give. 

The  fact  that  Smith  was  a  stranger  in  blood  to  George  Bent- 
ley, and  that  Bentley  had  relatives  living,  upon  whom,  for  many 
years,  he  had  been  in  the  habit  of  bestowing  all  the  income  of 
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Ilk  property,  rendered  the  declarations  of  George  Bentley,  that 
"  he  should  pay  off  his  relatives,  all  he  intended  to  give  them,  in 
his  life  time ;"  that  ^^  he  had  paid  his  relatives  off  what  he  in- 
tended to  give  them,"  and  that  ^'  he  should  not  give  them  any 
more  of  his  property,"  pertinent  evidence,  as  it  negatives  the 
intent  to  give  the  notes  to  these  relatives,  who  are  now  claiming 
them,  and  as  it  repels  the  natural  presumption  which  might 
otherwise  be  indulged,  that  George  Bentley,  who  had  been  so 
kind  and  benevolent  in  his  feelings  to  his  relatives  as  to  give 
them  the  entire  income  of  his  property  for  many  years,  would 
give  his  property  to  them,  instead  of  a  stranger  to  his  blood,  at 
his  death.  The  evidence  which  was  admitted  upon  the  trial, 
showing  the  relations  which  had  existed  between  George  Bent- 
ley  and  the  plaintiff,  for  twenty  years  previous  to  his  death, 
and  the  fact  that  Bentley  considered  that  the  plaintiff  had  saved 
his  life,  by  his  attentive  care  and  nursing  at  a  former  period  of 
life ;  that  he  and  his  wife  had  nursed  him  in  his  old  age,  and 
administered  to  all  his  wants  in  the  infirmity  of  his  declining 
years ;  and  that  Smith  had  rendered  valuable  services  for  him 
in  the  oversight  and  transacting  of  his  business  for  him,  was 
also  properly  admitted,  as  furnishing  a  reasonable  motive  for 
Bentley's  making  a  stranger  to  his  blood  the  heir  of  so  much  of 
his  property.  It  was  at  least  admissible  to  meet  the  argument 
made  upon  the  trial,  that  it  should  require  stronger  evidence 
to  establish  the  plaintiff's  case,  because  this  property  was  given 
to  a  stranger  in  blood,  instead  of  a  relative.  But  again,  this 
evidence  was  all  admissible  upon  another  principle.  It  was  ad- 
missible to  aid  in  giving  construction  to  the  language  employed 
in  making  the  alleged  gift.  It  is  declared  in  books  of  the  high- 
est authority,  to  be  the  duty  of  the  court,  in  giving  construction 
to  a  will  by  means  of  extrinsid  evidence,  to  place  itself  in  the 
situation  of  the  testator^  the  meaning  of  whose  language  it  is 
called  upon  to  declare.  ( Wigram  on  Wills,  pi.  6,  96,  215. 
1  GreenL  Ev.  §  291,  note  1  and  cases  there  referred  to.)  This 
can  only  be  done  by  proving  the  extrinsic  facts  and  circum- 
stances which  show  the  existing  relations  between  the  parties. 
The  rule  applies  with  still  greater  force  to  the  case  of  a  gift, 
Vol.  XXV.  .      7 
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where  there  is  no  written  will  to  limit  or  exclude  any  extrinsic 
eyidence  material  to  establish  the  meaning  of  the  donor's  lan- 
guage. (2  Russ,  ^  M.  689.  2  Roper  an  Leg.  1741,  Am.  ed. 
of  1848,  1760,  1781.  10  Barb.  16,  17.  2  Roper  on  Leg. 
1751  to  1783,  and  cases  there  referred  to.)  The  delivery  of 
these  notes  by  the  plaintiff  to  the  defendants,  on  their  demand, 
nnder  protest  of  the  plaintiff  that  he  would  not  relinquish  his 
title  to  them  by  such  act,  and  upon  the  agreement  of  the  de- 
fendants that  such  delivery  should  not  prejudice  the  plaintiff's 
claim  to  the  notes,  did  not  deprive  the  plaintiff  of  any  right  or 
title  to  the  notes  which  he  might  have  had,  for  two  reasons.  In 
the  first  place,  the  passing  over  of  an  article  of  personal  prop- 
erty with  the  declared  intent  not  to  part  with  the  title,  by  de- 
livering possession,  does  not  deprive  the  owner  of  the  right 
afterwards  to  assert  his  title  and  reclaim  his  property.  The  prin- 
ciple relied  upon  in  the  case  of  the  voluntary  payment  of 
money  on  a  claim,  under  a  protest  that  it  is  not  due  the  party, 
has  no  application  to  a  case  like  the  present.  A  second  and 
perfect  answer  to  this  objection  is,  that  the  plaintiff  refused  to 
give  up  possession  of  these  notes  to  the  defendants,  unless  they 
would  agree  that  his  parting  with  the  possession  thereof  to  them 
should  not  affect  or  prejudice  any  claim  he  might  have  to  the 
notes,  and  the  defendants  having  obtained  the  possession  of  them 
upon  such  agreement  that  it  should  not  prejudice  his  claim,  they 
are  estopped  in  law  from  setting  up  such  act  of  delivery  as  a 
bar  to  the  plaintiff's  claim  to  the  notes,  or  insisting  that  by  such 
delivery  the  plaintiff  relinquished  any  claim  he  might  have 
thereto.     (9  Barb.  618.    12  id.  427.    5  Mete.  61,  66.) 

There  was  no  error  committed  on  the  trial,  in  admitting  the 
conversation  between  Smith  and  his  counsel  Mitchell,  as  proved 
by  the  witness  Barnes.  Mr.  Enos  had  testified  that  when  the 
defendants  demanded  the  notes  of  the  plaintiff,  he  requested  to 
have  it  put  off  one  day  to  see  his  counsel,  saying  that  he  did  not 
wish  to  prejudice  his  rights,  and  the  defendants  refused.  Now 
the  defendants,  on  the  cross-examination  of  this  witness,  proved 
by  him  that  the  protest  was  in  the  handwriting  of  Mr.  Mitchell, 
one  of  the  plaintiff's  counsel.     This  evidence  was  doubtless 
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called  out  by  the  defendants,  for  the  purpose  of  raising  the 
presumption  or  inference  that  the  reason  assigned  by  the  plain- 
tiff for  desiring  a  delay  of  one  day,  to  see  his  counsel,  was  pre- 
tense— ^was  untrue  in  fact  In  answer  to  this  evidence,  the 
plaintiff  offered  this  testimony  to  show  that  although  Mr. 
Mitchell  had  drawn  this  protest  as  counsel  for  the  plaintiff,  he 
had  done  so  away  from  his  office  and  without  any  examination 
of  the  matter,  and  that  he  advised  the  plaintiff  to  take  further 
counsel  before  acting  in  the  premises.  The  evidence  furnished 
a  legitimate  answer  to  the  evidence  called  out  by  the  defend- 
ants on  the  cross-examination  of  Mr.  Enos,  and  there  was  no 
error  in  admitting  it.  The  only  view  in  which  it  is  claimed  by 
the  appellants  that  the  evidence  was  improperly  admitted,  is 
that  it  was  wholly  immaterial  to  the  issue  in  the  cause,  and  that 
it  was  calculated  to  mislead  the  jury.  Now  if  this  evidence  is 
wholly  immaterial,  it  follows  that  the  evidence  called  out  by  the 
defendants,  to  which  this  was  but  an  answer,  was  immaterial ; 
and  if  the  court  have  allowed  the  plaintiff  to  answer  an  imma- 
terial piece  of  evidence  called  out  by  the  defendants,  they  can- 
not urge  it  ai|  a  ground  for  reversing  the  judgment.  There  is 
another  perfect  answer  to  this  objection.  If  we  admit  that  the 
evidence  was  wholly  immaterial,  as  claimed  by  the  appellants, 
and  improperly  admitted  therefore,  it  does  not  furnish  any 
ground  for  a  new  trial,  for  the  reason  that  the  evidence  given 
could  not  have  misled  the  jury.  The  only  branch  of  the  case 
it  could  in  any  manner  affect,  was  the  one  of  the  surrender  of 
the  notes  to  the  defendants,  upon  their  agreement  that  it  should 
not  prejudice  the  plaintiff's  claim.  And  upon  this  branch  of 
the  case  the  evidence  is  so  conclusive  that  the  defendants  are 
estopped  to  set  up  the  defense  that  this  evidence  could  not 
have  influenced  the  verdict.  The  nonsuit  was  properly  refused. 
The  case  was  one  for  the  jury,  and  the  verdict  not  against 
evidence.    A  new  trial  must  be  denied. 

[Broome  General  Term,  January  13, 1867.     Cfray,  Mason  and  Bakom, 
Jiutioes.] 
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To  entitle  a  person  to  hare  his  team  exempted  from  levy  and  sale  under  exe- 
cution, he  need  not  have  the  sole  right  of  property  therein.  If  he  is  only  a 
part  owner,  in  common  with  another,  he  is  within  the  meaning  and  object 
of  the  statute,  as  much  as  if  he  owned  the  team  alone. 

THIS  was  a  motion  for  a  new  trial,  upon  exceptions.  The 
action  was  tried  at  the  Ulster  circuit,  in  October,  1855. 
before  Mr.  Justice  Watson.  The  plaintiflF  claimed  to  recover 
the  value  of  a  horse  which  had  been  taken  from  his  possession 
by  the  defendants.  The  defendants,  in  their  answer,  justified 
the  taking,  under  an  execution  against  the  plaintiff.  Upon  the 
trial,  the  plaintiff  proved  by  a  constable,  that,  having  an  exe- 
cution against  the  plaintiff  upon  a  judgment  in  favor  of  the 
defendants,  he  had,  by  the  direction  of  the  defendants,  levied 
upon  the  interest  of  the  plaintiff  in  a  brown  horse  then  in  his 
possession,  and  that  he  afterwards  sold  such  interest ;  that  upon 
the  sale,  one  Shultis  claimed  to  be  the  owner  of  half  the  horse,  and 
objected  to  the  sale ;  that  he  sold  the  horse,  subject  to  the 
claim  of  Shultis.  The  plaintiff  also  proved  th^t,  at  the  time 
the  horse  was  taken,  he  was  a  householder,  having  a  &mily  for 
which  he  provided,  and  that  he  had  no  other  horse  or  team. 

The  defendants  offered  to  prove,  in  bar  of  the  action^  that 
the  horse  was .  the  partnership  property  of  the  plaintiff  and 
Shultis,  and  that  the  interest  of  the  plaintiff,  only,  was  sold 
under  their  execution.  The  plaintiff  objected  to  the  evidence, 
on  the  ground  that,  as  the  plaintiff  was  in  the  actual  possession 
of  the  horse  at  the  time  of  the  taking  by  the  defendants,  it  was 
immaterial  who  was  the  owner,  unless  the  defendants  connected 
themselves  with  the  supposed  title  of  Shultis.  The  judge 
overruled  the  objection,  and  the  plaintiff's  counsel  e^tcepted. 
The  defendants  thereupon  proved  facts  tending  to  show  that 
the  plaintiff  and  Shultis  owned  the  horse  as  tenants  in  common. 

The  testimony  being  closed,  the  plaintiff's  counsel  requested 
the  judge  to  charge  the  jury  that,  if  they  found  that  Shultis 
was  a  part  owner,  they  should  still  find  for  the  plaintiff  to  the 
amount  of  his  interest  in  the  horse.    The  judge  refused  so  to 
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eharge,  and  the  plaintiff's  oonnsel  excepted.  The  jury  fonnd  a 
verdict  for  the  defendants,  and  thereupon  an  order  was  made 
directing  that  the  plaintiff's  motion  for  a  new  trial  be  heard 
npon  exceptions  settled,  in  the  first  instance,  at  a  general  term, 
and,  in  the  mean  time,  that  proceedings  npon  the  verdict  be 
stayed. 

George  H.  Sharpj  for  the  plaintiff. 

W.  Lamisberryy  for  the  defendants. 

Bjf  the  Courtj  Harbis.  J.  The  plaintiff  showed  himself  in 
a  sitaation  to  be  entitled  to  have  his  team,  if  he  owned  one, 
exempt  from  levy  and  sale  under  execution.  He  had,  in  his 
possession,  a  horse,  for  which  he  claimed  this  exemption.  But 
it  was  shown  that  he  was  not  the  sole  owner  of  this  horse,  and 
because  he  was  only  an  owner  in  common  with  another  person, 
the  judge  at  the  circuit  thought  he  was  not  within  the -provis- 
ions of  the  statute.  In  this,  I  think,  he  was  wrong.  The 
statute  declares  that,  besides  other  articles,  there  shall  be  ex- 
empted from  levy  and  sale  a  team  owned  by  a  person  being  a 
householder,  &c.  He  need  not  have  the  sole  right  of  property 
in  order  to  claim  the  exemption.  If  he  is  but  a  part  owner^ 
he  is  within  the  meaning  and  object  of  the  statute,  as  much  as 
though  he  owned  the  team  alone.  To  hold  that,  if  a  poor  man 
be  able  to  own  a  team  by  himself,  it  shall  not  be  liable  to  sale 
under  execution,  but  if  he  be  too  poor  to  own  it  alone,  and 
joins  another  poor  man  in  making  the  purchase,  so  that  each 
has  btU  half  the  benefit  contemplated  by  the  legislature,  then 
neither  shall  be  entitled  to  the  exemption,  would,  in  my  judg- 
ment, bo  a  most  unreasonable  interpretation  of  the  law.  The 
plaintiff  had  shown  himself  entitled  to  the  statutory  exemp- 
tions. The  defendants  had  shown  that  he  was  only  a  part 
owner  of  the  horse.  This  part  they  had  sold  under  their  exe- 
cution. It  was  exempt  from  such  sale.  The  judge,  therefore, 
erred  in  refusing  to  charge  the  jury  that  if  Shultis  was  a  part 
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omier  of  the  hone,  the  phmtiff  was  still  entitled  to  thrir  Ter- 
diet  fi)r  the  Tslue  of  his  interest.  There  mnst  be  a  new  trial 
with  costs  to  abide  the  eyent 

[Albakt  OeHEftij.  Term,  Hay  2, 1857.     Wrigki^  Barris  and  filkwU,  Jos- 
ticea.] 


Redfield  vs.  The  TTtica  and  Syracuse  Rail  Road 
Company. 

Under  an  the  changes  of  practice,  and  the  pnipoeea  to  which  the  aotioii  of  eject- 
ment 18  applied,  it  has  been  pennitted  to  be  brooght  only  against  some  person 
in  possession,  exercising  acts  of  ownership,  and  claiming  title. 

Possession  mnst  be  exdnsiTe  of  the  pnblic,  to  anthorize  an  acdon  <^  ^ectment 
to  be  brought  against  an  indiridnal,  as  an  occupant 

Where  a  rail  road  company  oonstmcts  its  railway  through  the  streets  <tf  a  city, 
and  nses  the  same,  in  the  ordinary  way,  by  mnning  its  cars  and  locomotives 
theieon,  without  any  claim  of  title  to,  or  interest  in,  the  street,  beyond  the 
actual  enjoyment  thereof  ibr  the  purpose  mentioned,  the  public  using  and 
enjoying  the  street,  as  such,  without  disturbance,  the  premises  cannot  be  said 
to  be  "  ocevpiedf"  by  the  company,  within  the  provision  of  the  statute  requir- 
ing ^fectment  to  be  brought  against  the"  a^iia2oeciitNifi<.''  (2i?.&d04,H} 

Nor,  in  such  a  case,  will  the  action  lie,  in  fltvor  of  one  claiming  to  be  the  owner 
of  the  soil  and  freehold  of  the  street  subject  to  the  easement  of  the  public 
therehi  as  a  street  or  highway,  to  recover  the  possession  from  the  rail  road 
company,  on  the  ground  of  its  "  exercising  acts  of  ownership  on  the  i^emisea 
claimed,  or  claiming  title  thereto,  or  some  interest  therein." 

rllS  was  an  action  of  ejectment,  brought  by  the  plaintiff  to 
remove  the  defendants'  rail  road  from  one  of  the  streets  of 
the  village  of  Syracnse.  The  plaintiff  owned  the  fee  of  the 
lands  occupied  by  the  street,  some  ten  rods  in  extent.  The 
street  was  voluntarily  dedicated  to  the  public  by  the  plaintiff, 
and  after  the  dedication,  but  before  the  street  had  been  worked, 
except  in  sections,  the  defendants  entered,  by  permission  of  the 
authorities  of  the  village,  and  laid  down  their  track,  along  the 
bed  of  the  street,  and  commenced  running  their  cars.    The  work. 
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ing  of  tbo  street  was  afterwards  completed,  and  from  1887  until 
the  commencement  of  the  action  it  had  been  used  by  the  defend- 
ants for  the  running  of  their  cars  by  steam,  and  by  the  public  as 
a  street  and  highway.  The  action  was  tried  at  the  Onondaga 
circuit  in  March,  1851. 

B.  Deans  Noxon  and  G,  F.  Comstock^  for  the  plaintiff. 

S.  Befjordsley  and  H.  Denioj  for  the  defendants. 

W.  F.  Allen,  J.  This  action  is  brought  to  recoyer  the  pos- 
session of  a  parcel  of  land  situate  in  the  city  of  Syracuse,  and 
known  as  part  of  Washington  street,  and  so  described  in  the 
complaint.  The  plaintiff  claims  to  be  the  owner  of  the  soil,  and 
freehold,  subject  only  to  the  easement  of  the  public  as  used  for 
a  street  or  highway.  The  dedication  to  the  public  of  the  prem- 
ises in  question,  by  the  owners,  for  a  highway,  is  conceded  by  the- 
plaintiff,  who  claims  subject  to  the  right  of  the  public  in  virtue 
of  the  dedication,  and  to  be  entitled  to  the  exclusive  possession 
of  the  premises,  and  alleges  that  while  he  was  in  possession 
thereof,  the  defendants  entered  into  and  upon  the  premises  and 
ejected  him  therefrom,  and  wrongfully  took  possession,  and  un- 
lawfully withhold  the  same  from  him. 

The  first  objection  taken  by  the  defendants  to  the  right  of  the 
plaintiff  to  recover,  is  that  the  occupation  and  possession  of  the 
defendants  is  not  of  a  character  to  subject  them  to  an  action  of 
ejectment ;  in  other  words,  that  the  plaintiff  has  failed  to  estab- 
lish his  wrongful  eviction  from  the  premises  and  the  withholding 
the  possession  thereof  from  him  by  the  defendants. 

It  is  shown  by  the  pleadings  and  evidence,  that  Washington 
street,  at  the  point  in  question,  had  not  been  opened  and  worked 
as  a  highway  before  the  construction  of  the  defendants'  road, 
although  the  land  had  been  set  apart  by  the  owners,  and  dedi- 
cated to  the  public  for  that  purpose,  and  some  part  of  the  street 
on  each  side  of  the  premises  had  been  opened  and  was  then  in 
use  as  such  highway.  That  the  defendants,  by  the  consent  of,  and 
under  an  arrangement  with,  the  president  and  trustees  of  the  then 
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village  of  Syracuse,  who  had  the  charge,  control  and  care  of  the 
public  streets  in  the  village,  graded,  worked  and  made  Wash- 
ington street,  and  put  it  in  a  proper  state  and  condition  for  use 
as  a  highway  over  the  premises  now  claimed  by  the  plaintiff, 
and  for  some  distance  on  each  side,  and  laid  and  embedded  in 
the  road  way,  and  very  near  the  center  of  the  street,  the  neces- 
sary timbers,  and  placed  thereon  the  usual  iron  rail  for  the  passage 
of  the  cars,  and  have  since  used  it  as  a  part  of  their  road  within 
the  city  of  Syracuse.  The  timbers  placed  by  the  defendants  to 
support  their  roadway  are  entirely  embedded  in  the  road,  and 
no  part  of  the  structure  is  above  the  surface  of  the  ground,  with 
the  exception  of  a  portion  of  the  iron  rail,  which  is,  of  itself, 
no  serious  impediment  to  the  use  of  that  part  of  the  road  as  a 
street  or  public  highway  in  the  usual  method  and  with  vehicles 
ordinarily  used  upon  highways  and  streets.  The  defendants 
pass  over  the  road  several  times  daily,  and  quite  frequently 
with  locomotives  and  cars,  and,  as  is  claimed,  to  the  inconven- 
ience, annoyance  and  danger  of  travellers,  and  those  living 
upon  and  compelled  to  pass  t)ver  it,  and,  it  is  alleged  that  the 
street,  for  that  reason,  is  less  frequented  and  used  than  it  other- 
wise would  be,  and  real  estate  situate  upon  it  is  less  valuable. 
The  street  is  nevertheless  used  as  a  highway  by  the  public,  and 
all  parts  of  it  are  open  to  use  and  actually  used  and  traveled 
upon  by  the  public,  and  there  is  no  objection  that  the  use  as  a 
highway  is  unlawful.  Nor  is  it  claimed  that  the  plaintiff  has  a 
right,  for  any  reason,  to  exclude  the  public  from  its  use,  or  to  the 
possession  of  the  premises  divested  of  the  easement;  nor  is 
there  any  thing  in  the  case  to  show  that  the  defendants,  in  any 
manner,  exclude,  or  claim  the  right  to  exclude,  the  public 
from  the  use  of  the  street ;  or  that  they  have,  or  claim  to  have, 
the  exclusive  occupation  or  possession  of  any  part  of  the  street 
which  passes  over  the  plaintiff's  premises,  unless  the  occupation 
of  a  part  of  their  road  for  their  rails,  and  their  passage  over  the 
rails,  is  such  exclusive  occupation. 

The  action  of  ejectment  is  a  possessory  action  designed  to 
restore  the  rightful  proprietor  to  the  possession  of  the  property 
wrongfully  withheld,  as  its  name  implies.     It  lay  at  common 
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law  only  in  cases  of  a  dispossessing  or  a  patting  out  of  possess- 
ion. It  was  originally  by  one  having  a  lease  for  years,  against 
one  who  had  ejected  or  ousted  him  of  his  term.  The  ooster  for 
which  this  action  was  brought  was  a  species  of  disseizure,  and 
was  a  wrong  or  injury,  carrying  with  it  the  entirety  of  pos-- 
session,  and  was  not  mere  trespass  or  unlawful  entry.  (CMce,  1. 
3  Black.  199.  1  CA.  PL  191.)  It  was  necessarily  >ought 
against  the  tenant  in  possession ;  and  notwithstanding  the  de- 
fendant was  compelled  to  enter  into  a  consent  rule  or  con- 
fess the  lease  to  and  entry  by  the  plaintiff,  and  his  ouster  by 
the  defendant,  the  plaintiff  was  compelled  to  prove  that  the  de- 
fendant was  in  actual  possession  of  the  premises  at  the  time  of 
the  commencement  of  the  action,  until  the  practice  was  altered 
and  regulated  by  rule  of  court.  {Jackson  v.  Hakes,  2  Cames^ 
885.  Starkies  Ev.  pt.  4,  543.  ^  B.  ^  A.  196.  8  Bl  202. 
7  7.  R.  327.)  Although  this  action  was  soon  brought  extensively 
into  use  for  the  purpose  of  trying  the  title  to  real  estate,  still, 
in  form,  it  retained  its  original  character  of  a  possessory  action 
for  the  recovery  of  a  term.  Hence  it  becomes  a  highly  artful 
action,  complicated  with  many  fictions  and  technicalities.  But 
in  all  the  changes  of  practice,  and  the  purposes  to  which  the 
action  is  applied,  it  has  only  been  permitted  to  be  brought 
against  some  person  in  possession,  exercising  acts  of  ownership 
and  claiming  title. 

The  revised  statutes  of  this  state  abolished  all  the  fictions 
which  had  before  embarrassed  the  action  of  ejectment,  simpli- 
fied and  assimilated  it  in  practice  to  other  actions,  and  author- 
ized it  to  be  brought  in  some  cases  where  before  it  could  not 
have  been  sustained,  and  plaeed  it,  in  many  respects,  upon 
an  entire  new  footing. 

The  action  of  ejectment  by  2  R.  S.  303,  §  1,  is  retained,  and 
authorized  to  be  brought  in  the  cases,  and  in  the  manner, 
theretofore  accustomed,  subject  to  the  provisions  thereinafter 
contained ;  and  one  of  the  subsequent  provisions  declares  who 
shall  be  named  defendant  in  the  action,  and  is  as  follows: 
''  If  the  premises  for  which  the  action  is  brought,  are  actu- 
ally occupied  by  any  person,  such  actual  occupant  shall  be 
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Darned  defendant.  If  they  are  not  so  occupied,  the  action  must 
be  brought  against  some  person  exercising  acts  of  ownership 
on  the  premises  claimed,  or  claiming  title  thereto,  or  some  in- 
terest therein,  at  the  commencement  of  the  suit.    (/</.  304,  }  4.) 

The  premises  cannot,  I  think,  be  said  to  be  occupied,  so  as 
to  bring  the  case  within  the  latter  clause  of  the  section  quoted. 
If  they  are  not,  then  this  action  cannot  be  maintained,  for 
the  reason  that  the  defeiidants  claim  no  title  or  interest  be- 
yond their  actual  enjoyment  in  the  manner  in  which  they  now 
use  them.  And  if  that  is  not  an  occupation,  within  the  mean- 
ing of  the  statute,  they  are  not  liable  to  this  action,  although 
they  should  be  held  to  be  wrongdoers,  and  liable  to  an  action 
of  trespass.  The  claim  of  title  or  interest  in  the  premises,  on 
the  part  of  the  defendants,  is  precisely  commensurate  with 
their  actual  use  of  them ;  that  is,  the  only  evidence  given  to 
subject  the  defendants,  was  of  the  actual  use  of  the  premises  by 
them.  Can  they  then  be  said  to  be  the  occupants  of  the  prem- 
ises, within  the  meaning  of  the  statute  ? 

The  occupancy  referred  to  and  intended  by  the  statute  was 
undoubtedly  the  possession  which  before  the  passage  of  the  act 
was  requisite  to  subject  a  party  to  the  action.  It  is  only  an- 
other name  for  such  possession,  and  the  occupant  named  in  the 
statute,  the  same  person  who  before  was  called  the  tenant  in 
possession,  and  who  alone,  at  common  law,  could  be  served 
with  notice  to  appear  and  defend  the  suit  brought  in  form 
against  the  casual  ejector.  An  occupant  is  one  who  has  the 
actual  use  or  possession  of  a  thing.  {Bauv.  Law  Die,)  It  is 
distinguished  from  a. claim.  Possession  is  the  detention  or  en- 
joyment of  a  thing  which  a  man  holds  or  exercises  by  himself 
or  by  another  who  keeps  or  exercises  it  in  his  name.  Occu- 
pancy or  possession,  by  one,  implies  the  exclusion  of  every  other 
individual  from  the  occupancy  and  possession.  A  man  who 
only  enjoys  the  use  of  premises  in  common  with  the  public  cani 
in  no  just  sense,  be  said  to  be  an  occupant. 

Possession  must  be  exclusive  of  the  public,  to  authorize  an 
action  of  ejectment  to  be  brought  against  an  individual  as  an 
occupant.     {Per  Platt^  /,  in  Jackson  v.  Hathaway^  15  John. 
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454.)  Suppose  the  right  of  way  to  the  public  was  disturbed^ 
and  a  mas  having  occasion  to  pass  and  repass  frequently,  should 
place  timbers  or  plank  or  other  materials  upon  the  pt^mises,  to 
fiicilitate  his  passing  and  repassing,  it  would  hardly  be  claimed 
that  ejectment  would  lie  against  him  as  an  occupant  of  that 
part  of  the  road  covered  by  his  materials,  and  which  was  alike 
open  to  the  use  of  the  entire  public.  He  might  be  liable  to 
an  action  of  trespass,  but  not  to  an  action  of  ejectment  So 
suppose  a  man  might,  without  subjecting  himself  to  this  action, 
but  subject,  doubtless,  to  the  control  of  those  having  authority 
to  regulate  the  use  of  the  ^common,  to  some  extent  appropriate 
a  part  of  the  public  square,  in  which  all  the  public  have  an 
easement,  to  his  own  use,  in  a  particular  manner,  by  the  fixing 
a  permanent  seat,  or  the  erection  of  a  swing  or  other  fixture, 
not  incompatible  with  the  rights  of  the  public  and  the  use  to 
which  the  square  is  dedicated,  and  thus  enjoy  this  easement  in 
a  manner  somewhat  different  from  the  great  mass  of  those  par- 
ticipating with  him,  and  perhaps  i^  a  manner  looking  to  a  more 
frequent,  more  permanent,  and  somewhat  more  exclusive  use  of 
it  than  that  ordinarily  contemplated. 

True,  an  individual  may,  in  one  sense,  be  said  to  occupy  a 
road  while  passing  over  it,  and  to  the  exclusion  of  every  other 
individual,  for  the  reason  that  two  bodies  cannot,  at  the  same 
time,  occupy  the  same  point  of  space ;  but  it  is  only  as  one  of 
the  public,  and  for  the  time  being  representing  the  public,  that 
he  thus  occupies,  and  his  occupation  is  temporary,  and  not  un- 
der a  claim  of  exclusive  right,  and  ejectment  will  not  lie  against 
him.  In  the  cases  in  which  the  action  of  ejectment  has  been 
sustained,  for  the  recovery  of  land  in  which  the  public  had  an 
easement,  there  has  been  an  exclusive  appropriation  of  the 
premises  for  which  the  action  was  brought,  by  the  defendant, 
and  to  purposes  inconsistent  with  the  acknowledged  rights  of 
the  public,  so  that  it  is  not  necessary,  in  the  view  I  take  of  the 
defendants'  occupation  in  this  case,  to  examine  them  in  connec- 
tion with  another  point  made  by  the  defendants  upon  the  trial. 
{GoodtUle  V.  Alden,  1  Burr.  133.  Pameroy  v.  Mills,  3  Verm. 
279.    Robins  v.  The  Mayor  of  PUtsburgh,  3  Rand.  568.) 
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It  18  proper  to  remark,  howeyer,  that  the  authority  of  these 
cases  is  questioned.  {See  6  Peters,  431 ;  4  Day,  328.)  What 
then  is  the  occupation  of  the  defendants,  which  it  is  claimed 
subjects  them  to  this  action  7 

First,  it  is  said  they  constructed  their  road  way  in  the  trav- 
eled part  of  the  street^  by  putting  down  their  timbers  and 
placing  thereon  their  iron  rail.  If  this  should  be  conceded  to 
be  a  wrongful  act,  or  trespass,  on  the  part  of  the  defendants,  for 
which  an  action  could  be  maintained,  (a  point  which  I  shall  not 
examine  or  pass  upon,)  I  cannot  see  that  it  is  an  occupation  or 
possession  of  the  premises  by  them,  which  subjects  them  to 
this  action.  They  cannot  be  said  to  be  tenants  in  common  in 
possession  of  the  premises  claimed  by  the  plaintiff.  The  high- 
way is  still  used  by  the  public^  and  the  public  authorities  have 
the  care  and  control  of  it,  as  was  contemplated  by  the  dedica- 
tion. Every  part  of  the  road  is  used  and  traveled  upon  by 
those  having  occasion  to  pass  upon  and  over  it ;  and  but  for 
the  use  to  which  the  defendants  apply  a  part  of  it  by  the  occa- 
sional passage  of  their  cars,  it  would  not  be  claimed  that  the 
placing  the  timbers  and  the  rails  was  an  occupation,  within  the 
statute  referred  to.  But  the  use  is  a  mere  easement-^  fran- 
chise for  which  ejectment  will  not  lie.  (3  Blk.  Com.  206. 
Jackson  v.  Map,  16  John.  184.)  The  timbers  are  embedded  in 
the  soil,  and  form  a  part  of  the  road  way  in  which  the  pub- 
lic have  an  interest.  They  may  be,  and  doubtless  were,  placed 
especially  for  the  support  of  the  defendants'  rail,  but  they  cannot 
be  removed,  either  by  the  plaintiff  or  defendants,  without  dis- 
turbing or  injuring  the  road«  The  iron  rail  might  possibly  be 
removed  with  less  injury  to  the  soil.  It  is  the  personal  prop- 
erty of  the  defendants,  and  could  not  be  taken  by  the  plaintiff 
upon  a  recovery  in  this  action.  If  this  action  can  be  sustained 
by  reason  of  the  putting  down  of  the  timbers  and  iron  rail, 
what  will  the  plaintiff  recover,  and  what  will  be  gained  by  this 
action  ?  He  will  not  recover  the  timbers,  or  the  rail,  or  the 
right  to  remove  them.  He  cannot,  by  this  action,  dictate  to  the 
public  of  what  materials  or  in  what  manner  the  road  shall  be 
oonstnicted.    He  will  not  recover  the  soil  under  the  timbers^ 
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fer  the  public  will  still  have  %  right  to  pass,  and  enjoy  it  pre* 
eisely  as  they  now  do. 

The  plaintiff  could  not  interfere  with  or  remove  the  super- 
structure of  the  road,  or  any  part  of  it,  without  interfering 
with  the  rights  of  the  public  to  the  use  of  the  road  in  the 
form  in  which  the  proper  authorities  have  authorized  and  caused 
it  to  be  constructed ;  and  so  long  as  this  is  the  case,  no  indiyid* 
ual  or  corporation  can  be  said  to  be  in  the  ezclusire  possession 
of  it  Again,  in  what  way  can  a  writ  of  possession  be  executed ' 
against  the  defendants  ?  To  take  the  possession  from  the  de- 
fendants and  deliver  it  to  the  plaintiff,  the  former  must  have 
the  exclusive  possession,  or  at  least  a  possession  not  in  com- 
mon with  every  other  person  choosing  to  enjoy  it.  Such  & 
possession  the  defendants  in  this  case  have  not. 

K  the  sheriff  should  undertake  to  deliver  possession  by  tear- 
ing up  and  taking  away  the  rails,  which  is  the  only  mode  of 
the  defendants'  occupation,  save  only  when  their  cars  are  act- 
ually passing  over  the  road,  the  public  authorities,  or  any 
individual,  would  have  a  right  to  compel  him  to  desist,  and 
daim  the  right  to  use  it  as  a  highway,  and  to  pass  over  it 
and  upon  it.  Indeed  the  public  will  continue  to  be,  as  they 
were,  one  of  the  occupants  of  the  road  for  the  purposes  of  a 
highway.  So  fiir  as  the  occupation  of  the  defendants  by  their 
rails  is  concerned,  it  can  only  exist  in  relation  to  two  strips  of 
about  two  inches  in  .width  and  ten  rods  in  length,  and  that  not 
exclusive,  except  when  the  cars  are  passing  over  the  premises. 
If  the  action  is  to  be  sustained  by  reason  of  the  use  to  which 
the  defendants  put  their  rails,  it  may  be  well  asked,  what  is  to 
be  delivered  to  the  plaintiff  on  his  writ  of  possession  ?  Not, 
certainly,  the  right  to  run  cars  himself  upon  the  road.  Neither 
will  it  operate  as  an  injunction  upon  the  defendants,  restrain- 
ing them  from  passing  thereafter  with  their  cars.  The  road 
and  track  will  remain,  and  the  plaintiff  will  not  have  the  ex- 
clusive possession,  or  the  right  to  obstruct  the  road  in  any 
manner,  or  do  any  act  to  prevent  the  passage  over  it.  Would 
it  be  ckimed  that  if  the  pkintiff  should  succeed  in  this  action 
the  defendants  would  have  no  right,  by  their  servants  or  agentSi 
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and  with  their  teams  and  ordinary  vehicles,  to  pass  oyet  the 
road  7  Probably  not ;  and  if  not,  then  this  action  is  made  a 
substitute  for  an  action  in  the  nature  of  a  suit  in  equity  to  re- 
strain the  use  of  a  public  highway  in  a  particular  manner,  but 
not  to  the  exclusion  of  the  public  or  of  the  defendants  in  the 
action,  but  as  is  claimed)  in  a  manner  somewhat  different  from 
that  contemplated. 

This  is  not  the  proper  office  of  this  action,  and  it  cannot  be 
sustained  for  that  purpose.  As  I  before  suggested,  the  action 
cannot  be  maintained  under  the  last  clause  of  the  section  of  the 
statute.  The  defendants  have  exercised  no  acts  of  ownership 
over  the  premises.  Their  acts  are  consistent  with  a  claim  to 
use  the  premises  in  their  peculiar  manner  of  a  highway,  and  to 
a  mere  easement ;  and  there  is  no  evidence  that  they  have  ever 
claimed  title  to,  or  any  interest  in,  the  premises,  either  by  parol 
or  otherwise.  A  claim  of  an  easement  upon,  Is  not  a  claim  of 
an  interest  in,  the  premises.  It  has  now  become  a  very  usual 
practice  for  water  and  gas  companies,  under  the  direction  of  the 
city  authorities,  to  put  down  in  the  public  streets  of  cities  their 
pipes  for  the  conveyance  of  water  and  gas  to  customers ;  and 
yet  no  one,  I  venture  to  say,  ever  supposed  that  by  such  act  and 
use  of  the  ground,  such  companies  became  the  occupants  of  the 
portion  of  ground  actually  used  by  them,  and  were  liable  to  an 
action  of  ejectment. 

As  my  judgment  will  undoubtedly  be  reviewed,  I  will  add 
nothing  more.  The  case  is  one  of  the  first  impression,  and  the 
argument  might  be  greatly  extended. 

Judgment  must  be  given  for  the  defendants,  upon  the  ground 
that  they  are  not  proven  to  be  the  occupants  of  the  premises, 
or  to  have  exercised  acts  of  ownership  over  them,  or  to  have 
claimed  title  thereto,  or  any  interest  therein. 

[Onondaga  Special  Term,  March,  1861.     W,  p.  Allen,  Justice.] 
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A.  ooDtracted  to  sell  a  lot  of  land  to  F.  for  SIOOO.  After  $200,  and  the  interest, 
had  been  paid,  upon  this  contract,  A.  sold  the  same  to  T.  and  8.  and  trans- 
fbrred  it,  by  a  written  assignment  Subsequently,  payments  were  made, 
upon  the  contract,  to  the  amount  of  about  $400.  F.  became  insolvent, 
and  left  the  country,  after  haying  assigned  his  interest  in  the  contract,  to 
U.  8.  This  assignment  being  shown  to  A.  the  latter  thereupon  conveyed  the 
lot  to  U.  8.  by  deed,  with  covenants  of  warranty.  The  interest  of  T. 
haWng  been  assigned  to  8.  an  action  was  brought  by  8.  against  A.  to  recover 
damages  sustained  by  reason  of  the  conveyance  of  the  land  to  U.  8.  leaving  a 
balance  due  to  8.  upon  the  contract;  Held  that  A.  was  under  no  legal  obli- 
galion  to  8.  not  to  convey  the  land  until  the  payments  upon  the  contract, 
had  all  been  made ;  and  that  in  making  the  conveyance  to  the  assignee  of 
F.,  the  defendant  had  violated  no  obligation  or  agreement  with  the  plaintiff 
which  could  serve  as  the  foundation  of  an  action  at  law. 

HM  aUOf  that  in  equity  the  plaintiff  had  a  lien  upon  the  land,  fbr  the  purchase 
money  which  he  had  advanced  to  the  defendant ;  and  that  U.  8.  took  the  Utle 
subject  to  that  lien ;  that  the  plaintiff's  remedy  was  against  F.  or  his  assignee, 
or  the  land  in  the  hands  of  the  latter ;  and  that  before  equity  could  aid  him, 
by  granting  relief  as  against  the  defendant,  he  must  allege  and  prove  that  he 
was  unable  to  obtain  satisfliction  from  the  land  in  the  hands  of  U.  8.  by  reason 
of  some  superior  lien  or  churn  against  it,  after  it  came  to  him,  or  that  the  de- 
fendant fraudulently  conveyed  to  0.  8.,  with  intent  to  defeat  and  destroy  the 
plaintiff's  remedy,  and  thus  rendered  his  lien  of  no  avail. 

ON  the  2d  of  Jane,  1851,  Solomon  Aldrich,  the  defendant, 
contracted  to  sell  to  one  George  E.  Flynt  a  lot  of  ground 
in  the  village  of  Binghamton,  for  $1000,  payable  in  sash  and 
blinds,  ont  of  Marsh  &  Fljnt's  shop,  as  called  for ;  one  half 
the  said  sash  and  blinds  were  to  be  paid  for  in  cash  on  delivery, 
and  the  other  half  were  to  be  applied  in  payment  on  the  con- 
tract. After  the  payment  of  $200  and  interest  on  the  contract, 
Aldrich,  on  the  12th  of  May,  1853,  sold  the  contract  to  Taylor 
6c  Sanders,  (this  plaintiff  and  his  then  partner,)  for  $800.  and 
duly  transferred  it  to  them,  by  a  common  assignment.  At  the 
time  of  the  sale,  Aldrich  represented  to  Taylor  &,  Sanders  that 
the  contract  was  as  good  as  a  mortgage  investment,  &c.  After 
it  was  assigned  to  Taylor  &  Sanders,  payments  to  the  amount 
of  about  $400  were  made  on  it,  from  time  to  time,  by  Marsh  d& 
St.  John,  Flynt's  successors  in  the  sash  and  blind  factory,  leav- 
ing about  $367  due.    Flynt  became  insolvent  and  left  the 
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country ;  and  his  Buccessors  in  the  business  refused  to  pay  any 
more  on  the  contract.  Taylor  d&  Sanders  called  upon  Aldrich 
to  fulfill  it,  but  he  declined  to  do  so,  and  finally  informed  them 
that  he  had  conveyed  the  land  described  in  the  contract  to  an- 
other. Upon  inquiry.  Taylor  &  Sanders  ascertained  that  on 
the  8th  of  December,  1854,  Flynt  had  assigned  his  interest  in 
the  contract  to  one  Stowers:  that  Stowers  had  called  upon 
Aldrich,  exhibited  Flynt's  assignment  to  him,  and  requested  a 
deed  for  the  lot,  and  that  on  the  27th  of  December,  1854, 
Aldrich  conveyed  the  lot  to  Stowers,  with  covenants  of  war- 
ranty. After  this,  Taylor  6c  Sanders  again  called  upon  Aldrich 
to  fulfill  the  contract,  which  he  refused  to  do,  and  pretended 
that  he  thought  it  had  been  paid.  On  the  12th  of  January, 
1856.  Taylor  &  Sanders  having  dissolved  partnership  and  divided 
their  business,  and  this  contract  having  fallen  to  Sanders,  Taylor 
assigned  his  interest  in  it  to  Sanders,  who  brought  this  action  to 
recover  the  amount  due  from  Aldrich.  The  justice  before  whom 
the  cause  was  tried,  at  the  circuit,  held  that  the  facts  proven  enti- 
tled the  plaintiff  to  recover  from  the  defendant  the  amount  due  upon 
said  contract,  on  the  ground  that  the  defendant  held  the  title  to 
the  property  as  trustee  for  Taylor  d&  Sanders,  and  by  conveying 
away  said  property,  Flynt  being  insolvent,  had  prejudiced  them 
and  made  himself  liable  for  the  amount  due.  The  plaintiff  accord- 
ingly recovered  a  verdict  for  $367.06 ;  and  the  defendant  appealed. 

JSotchkiss  ^  Seymour,  for  the  appellant.  The  facts  proven 
in  this  case  did  not  constitute  a  cause  of  action  against  the  de- 
fendant. Taylor  d&  Sanders  did  not  buy  the  land  mentioned  in 
the  Flynt  contract,  of  Aldrich ;  if  that  had  been  the  transaction 
they  would  have  taken  a  conveyance  of  the  land  subject  to  that 
contract.  The  agreement  between  Aldrich  of  the  one  part,  and 
Taylor  &,  Sanders  of  the  other  part,  is  in  writing ;  it  is  not 
claimed  that  it  was  obtained  by  fraud,  or  that  there  was  any 
mistake  made  in  reducing  it  to  writing ;.  therefore  what  was 
said  before  or  at  the  making  of  the  contract  is  a  matter  of  no 
consequence.  In  this  view  the  case  is  one  simply  upon  the  con- 
struction of  the  written  agreement  between  Aldrich  and  Taylor 
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&  Sanders.  The  defeDdant  claims  that  he  sold  and  they  pur- 
chased Flynt's  promise  to  pay  the  sum  of  $800  in  sash  and 
blinds.  Suppose  that  instead  of  assigning  the  contract,  Aldrich 
had  obtained  Flynt's  notes  for  $800  payable  precisely  as  stated 
in  the  contract,  and  had  let  Taylor  &  Sanders  have  them,  would 
the  plaintiff  have  thought  of  bringing  this  action  ?  Flynt  was 
doing  business,  and  in  good  credit  when  Taylor  &  Sanders  pur- 
chased this  promise  of  his ;  it  was  a  bargain  which  they  were 
glad  to  make.  They  paid  Aldrich  $800  in  painting,  and  were 
to  have  in  return  for  it  $800  in  sash  and  blinds — articles  in  which 
they  were  dealing — from  time  to  time,  as  they  should  wish  for 
them.  The  transaction  was  neither  a  sale  of  the  land  nor  a  guar- 
anty of  Flynt's  responsibility.  As  between  Aldrich  and  Flynt, 
Aldrich  may  have  been  holding  the  title  somewhat  as  a  trustee  ; 
that  is,  he  had  no  right  to  disable  himself  from  performing  the 
contract.  If  he  had  conveyed  the  land  to  a  bona  fide  purchaser, 
Flynt  might  have  maintained  an  action  against  him  for  the 
damages,  but  no  such  relation  existed  between  Aldrich  and 
Taylor  So  Sanders.  They  in  no  event  were  to  have  the  land, 
and  so  long  as  Aldrich  did  nothing  to  prevent  Flynt's  perform- 
ing on  his  part  they  were  not  prejudiced.  If  this  action  can 
be  sustained,  Aldrich's  assignment  is  turned  into  a  guaranty. 
If  Flynt  had  become  bankrupt  and  failed  in  his  payments, 
Taylor  &  Sanders  could  not  have  recovered  them  of  Aldrich  ; 
neither  could  they  have  compelled  a  conveyance  from  Aldrich 
of  the  property ;  they  could  not  have  put  into  their  pock- 
ets the  sums  which  had  been  paid  by  Flynt.  To  illustrate 
the  matter  we  will  suppose  that  Flynt  had  paid  the  contract 
up,  within  $50  of  the  full  amount,  that  is,  he  had  paid  Taylor 
&  Sanders  $750  and  interest,  could  Taylor  &  Sanders  have 
compelled  Aldrich  to  convey  to  them  and  they  thud  hold  the  land, 
worth  $1000,  and  the  $750  and  interest  already  received  by 
them  ?  The  plaintiff's  mistake  consists  in  supposing  that  he 
is  Flynt's  assignee,  instead  of  being  merely  the  purchaser  of 
Flynt's  promise.  If  this  judgment  can  be  sustained,  then  the 
plaintiff  will  have  received  the  amount  of  the  contract,  and  be 
at  liberty  to  collect  the  amount  of  this  judgment,  besides,  from 
Vol.  XXV.  9 
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Flynt.  Shoald  not  the  plaintiff,  in  the  most  favorable  view  of 
the  case  which  can  be  taken  for  him,  have  tendered  to  Aldrich 
a  re-assignment  of  the  contract,  thus  putting  the  plaintiff  in  a 
position  where  he  could  recover  the  amount  thereof  from  Flynt, 
or  from  St.  John,  who  had  assumed  to  pay  it  in  Flynt's  place  1 

The  evidence  that  Aldrich  had  conveyed  the  property  to 
Flynt,  or  his  assignee,  was  improperly  received.  Taylor  & 
Sanders  were  not  entitled  to  a  conveyance  of  the  property,  and 
it  was  immaterial  to  them  whether  Aldrich  had  or  had  not  con- 
veyed it  to  Flynt  or  his  assignee.  If  Aldrich  had  done  an  act 
which  would  have  been  a  defense  to  Flynt,  when  sued  on  the 
contract,  Taylor  &  Sanders  would  have  complained  of  such  an 
act,  but  nothing  of  that  kind  is  pretended.  The  plaintiff  should 
have  been  nonsuited,  or  his  complaint  should  have  been  dis- 
missed, on  the  trial.  The  facts  proven  did  not  constitute  a 
cause  of  action,  and  did  not  sustain  the  complaint. 

The  complaint  is  based  upon  the  idea  that  Taylor  &  Sanders 
not  only  bought  the  contract,  but  also  the  land ;  it  alleges  that 
Aldrich  induced  them  to  buy  '*  all  his  right,  title  and  interest 
in  said  contract  and  things  appertaining  thereto,^^  and  that  he 
'^  ceased  to  have  any  interest  in  the  same,  (said  contract,)  or 
in  said  real  estate/^  No  such  thing  is  proven  ;  it  is  not  in  the 
assignment,  and  what  lies  out  of  it  is  not  a  matter  of  any  mo- 
ment. The  plaintiff  seeks  to  interpolate  a  new  clause  into 
this  assignment,  and  make  it  read,  '^  I  do  hereby  sell,  transfer 
and  assign  .all  my  right,  title  and  interest  in  the  within  contract, 
and  to  the  land  described  therein^  to  Taylor  &  Sanders."  The 
court  will  content  itself  with  construing  the  contract  made,  and 
will  not  attempt  to  make  a  new  one  for  the  parties.  The  alle- 
gations in  the  complaint,  as  to  what  Aldrich  said  to  induce 
Taylor  d&  Sanders  to  buy  this  contract,  must  be  laid  out  of 
view.  No  case  can  well  be  imagined  where  a  party  can  with 
more  propriety  invoke  for  his  protection  the  rule  of  law  that  he 
will  be  governed  by  what  is  written,  and  by  nothing  else.  This 
case  shows  that  a  departure  from  it  would  substitute  the  wishes 
and  imagination  of  the  avaricious,  for  their  memories ;  would 
open  the  doors  to  perjury,  and  throw  all  rights  and  property 
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into  confasioD,  and  introduce  anarchy  into  society.  If  the 
plaintiff  had  any  claim  upon  this  land,  in  the  hands  of  Aldrich, 
he  has  the  same  claim  upon^it  in  the  hands  of  Stowers,  and  his 
rights  are  unimpaired,  and  he  should  find  his  remedy  there. 
The  complaint  should  be  dismissed  with  costs  to  the  defendant. 

D.  S.  Dickifistm,  for  the  respondent.  The  action  of  assump- 
sit was  equivalent  to  a  bill  in  equity,  and  entitled  the  plaintiff 
to  recover  any  moneys  due  to  him,  according  to  the  justice  and 
right  of  the  matter.  Aldrich,  as  between  him  and  Sanders,  is 
of  right  charged  with  the  payment  of  the  balance  due  on  this 
contract,  by  direct  action.  The  plaintiff's  remedy  against  the 
land  was  involved  and  questionable ;  especially  as  against 
Stowers,  who  may  have  been,  for  aught  that  appears,  a  bona 
fide  purchaser  without  notice.  Aldrich  having,  with  full  knowl- 
edge, in  disregard  of  his  obligation  and  duty,  conveyed  the 
same  to  Stowers,  while  there  was  yet  a  balance  due  to  Taylor 
&  Sanders,  will  be  deemed  to  have  rescinded  the  contract  of 
assignment  between  him  and  them,  pro  tanto,  and  be  held 
liable  to  refund  the  money  he  received  of  them,  in  an  action. 
The  form  may  be  deemed :  FHrst,  an  action,  either  for  money 
had  and  received,  for  the  balance  of  the  money  received  of  Taylor 
&  Sanders  on  the  sale  of  the  contract  to  them,  and  not  refund- 
ed to  them  by  Flynt  or  his  successors.  Or,  Second,  an  action, 
formerly  termed  an  action  on  the  case,  upon  an  allegation  of 
all  the  circumstances  complained  of,  for  having  wrongfully  de- 
prived the  plaintiff  of  his  security,  and  for  leaving  him  no  other 
remedy  but  a  questionable,  expensive  and  farfetched  suit  in  equity, 
or  a  personal  obligation  against  an  absconding,  insolvent  debt- 
or. Or,  Third,  an  action  for  the  balance  of  the  money  belong- 
ing to  Taylor  &  Sanders,  and  still  due  them  on  the  contract, 
which  Aldrich  will  be  adjudged  to  have  received  of  Flynt,  or 
of  Stowers,  (as  was  doubtless  the  real  fact,)  to  the  use  of  Taylor 
&  Sanders,  on  conveying  the  property  to  Stowers. 

By  the  Court,  Johnson,  J.  The  defendant,  since  his  assign- 
ment to  the  plaintiff  and  his  partner,  has  received  no  money  on 
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the  contract,  and  this  action  cannot  therefore  be  maintained,  an* 
less  the  defendant,  in  conveying  the  premises  to  Stowers,  has 
defeated  or  injuriously  affected  some  of  the  plaintiff's  legal 
rights,  which  the  defendant  was  under  obligation  to  pre^ 
serve  and  protect.  I  take  this  to  be  simply  an  action  at  law  to 
recover  a  sum  of  money  as  damages  for  the  violation  of  some 
express  or  implied  agreement.  How  have  the  plaintiff's  rights 
been  affected  by  such  conveyance  ?  The  conveyance  was  to  the 
assignee  of  Flynt,  the  vendee,  who  claimed  the  right  to  a  con- 
veyance. Flynt  assigned  his  interest  in  the  contract  when 
about  one  half  the  whole  amount  of  the  purchase  money  had 
been  paid.  Of  course  his  assignee  took  the  interest  Flynt  then 
had,  subject  to  his  obligations  in  raspect  to  the  payments  there- 
after to  be  made,  and  could  claim  no  conveyance,  nor  maintain 
any  action  for  a  refusal  to  convey,  without  making  such 
payments,  or  offering  to  make  them.  Until  this  was  done,  the 
defendant  was  under  no  legal  obligation  to  convey  to  him  as 
assignee.  Still,  as  between  them  he  might  do  so  if  he  chose, 
without  receiving  payment,  and  equity  would  give  him  a  lien 
upon  the  land,  so  conveyed,  for  the  unpaid  purchase  money. 
And  this  equitable  lien  would,  I  think,  attach  in  favor  of  the 
plaintiff,  as  assignee  of  the  defendant,  to  secure  the  balance  un- 
paid upon  the  contsact  at  the  date  of  the  conveyance.  And  it 
would  seem  that  the  parties  bo  regarded  it,  because  we  find  a 
payment  of  $167.05,  made  to  the  plaintiff,  upon  the  contract, 
several  months  after  conveyance.  The  presumption  is,  that  this 
payment  was  made  by  Stowers,  as  it  became  his  duty  to  pay  it, 
having  received  the  conveyance  of  the  land,  and  nothing  is 
shown  to  the  contrary. 

But  the  question  of  more  imtaaediate  importance  to  this  action 
is,  was  the  defendant  under  any  legal  obligation  to  the  plaintiff, 
not  to  convey  the  land  until  the  payments  upon  the  contract 
were  all  fully  made  ?  The  plaintiff,  when  he  took  the  assignment 
of  the  payments  due  and  to  grow  due  upon  the  contract,  might 
have  required  a  covenant  on  the  part  of  the  defendant,  not  to 
convey  until  the  payments  were  fully  made.  But  he  did  not. 
He  took  merely  an  assignment  of  the  defendant's  interest  in  the 
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contract,  without  the  title  to  the  land,  which  gave  him,  as  snch 
assignee;  the  right  to  receiye  the  payments,  as  they  became  due, 
and  to  enforce  payment  by  action.  There  is  in  the  assignment 
no  eoyenant  or  guaranty  of  any  kind.  The  question  then  arises, 
whether  the  law  will  imply  any  such  obligation,  as  against  an 
assignor,  without  covenants.  There  was  doubtless  an  implied 
obligation  that  the  contract  was  genuine,  and  had  been  duly  ez- 
QCnted  and  delivered  by  the  vendee.  And  perhaps  also,  an  im- 
plied undertaking,  on  the  part  of  the  defendant,  that  he  would 
not  convey  the  subject  of  the  contract  to  a  stranger.  The  con- 
tract being  executory,  and  the  right  assigned  a  mere  chose  in 
action,  the  law  might  imply  an  obligation,  or  promise,  on  the 
part  of  the  assignor,  that  he  would  do  nothing  to  defeat  the 
right  of  action  thus  assigned.  And  a  conveyance  of  the  land,  to 
a  stranger  to  the  contract,  might  have  defeated  the  plaintiiBf's 
right  of  action,  upon  the  contract,  to  recover  the  payments. 
But  here  the  conveyance  was  to  the  assignee  of'  the  vendee,  in 
the  contract,  and  it  is  entirely  clear,  I  think,  that  the  plaintiff's 
right  of  action  upon  the  contract  has  not  been  destroyed,  or  in 
any  respect  affected,  by  the  conveyance.  The  action  can  now  be 
maintained  on  the  contract,  the  same  as  before  the  conveyance. 
The  insolvency  of  Flynt,  the  vendee,  does  not,  that  I  perceive, 
affect  the  question,  in  a  legal  point  of  view,  one  way  or  the  other. 
He  became  insolvent,  and  assigned  all  his  interest,  long  before 
the  conveyance  was  made.  The  defendant  is  in  no  respect  ac- 
countable for  Flynt's  insolvency.  Neither  the  rights  nor  rem- 
edies of  the  plaintiff  against  Flynt,  the  debtor,  have  been  in  the 
least  affected  by  the  conveyance.  I  conclude,  therefore,  that  the 
defendant,  in  making  the  conveyance  to  Flynt's  assignee,  has 
violated  no  obligation  or  agreement  with  the  plaintiff,  which  can 
serve  as  the  foundation  of  an  action  at  law. 

It  is  quite  clear,  I  think,  that  the  plaintiff,  by  the  assignment, 
acquired  no  interest  whatever  in  the  land,  as  against  the  defend- 
ant. It  is  well  settled,  that  at  law  a  contract  for  the  sale  of 
land,  is  a  mere  executory  agreement,  and  does  not  attach  to  the 
land  in  any  manner,  as  an  incident,  or  a  present  or  future 
charge.    There  was  no  privity,  or  reciprocitl  obligation,  at  any 
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time,  between  the  plaintiff  and  Flynt)  the  vendee.  The  plain- 
tiff, by  reason  of  the  assignment,  could  have  maintained  an  ac- 
tion against  Flynt  to  recover  any  payment  due  and  unpaid,  but 
Flynt  could  maintain  none  against  him  for  any  breach  of  the 
agreement  on  the  part  of  the  defendant  to  convey  the  land.  The 
defendant's  obligation  to  his  vendee  and  the  assignees  of  the 
latter  remained,  after  the  assignment  to  the  plaintiff,  the  same 
as  before.  Sy  the  assignment  he  transferred  none  of  his  obli- 
gations, nor  did  the  plaintiff  assume  any  of  them  by  accepting 
the  assignment. 

As  the  plaintiff  took  the  assignment  without  any  guaranty 
of  Flynt's  pecuniary  responsibility,  the  presumption  is  that  he 
took  the  contract  to  collect  at  his  own  risk,  in  that  respect,  and 
without  recourse  to  the  defendant.  I  see  therefore  no  legal 
ground  on  which  this  action  can  be  maintained,  upon  the  undis- 
puted facts.     So  much  for  the  case  in  its  legal  aspects. 

It  was  claimed  upon  the  argument,  by  the  distinguished  coun* 
sel  for  the  plaintiff,  that  this  was  an  action  of  equitable  cogni- 
zance, if  by  the  rules  of  equity  the  plaintiff  would  be  entitled  to 
recover  upon  the  facts  proved.  I  do  not  admit  that  the  action 
can  be  both  legal  and  equitable,  in  its  character,  or  either,  as 
the  evidence  upon  the  trial  may  turn  out  to  be.  The  evidence 
cannot  change  the  character  of  the  action  which  the  plaintiff  has 
seen  fit  to  commence.  That  is  determined  by  the  summons  and 
complaint,  and  requires  its  own  peculiar  mode  of  trial.  Neither 
the  rules  of  law  nor  of  equity  admit  of  metamorphoses ;  and  a 
double  aspect  of  law  and  equity^  in  a  single  cause  of  action,  finds 
no  countenance  even  in  the  code. 

But  conceding  this  to  be  an  equitable  action,  how  does  the 
case  stand  ?  The  complaint  alleges  that  the  defendant,  after  lie 
made  the  assignment  to  the  plaintiff  and  his  partner,  ceased  to 
have  any  interest  in  the  contract,  or  in  the  land,  except  to  hold 
the  title  to  the  land  as  trustee  for  the  plaintiff  and  his  partner. 
But  this  was  not  the  defendant's  true  position.  He  continued 
to  hold  it  as  trustee  of  his  vendee,  and  his  vendee's  assignees. 
In  equity,  the  vendee  is  the  owner  of  the  land,  and  the  vendor 
of  the  purchase  money.    And  the  latter  holds  the  legal  title  in 
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trust,  until  his  vendee  shall  become  entitled  to  it  by  the  per- 
formance of  the  contract.  By  the  assignment  the  defendant  did 
not,  as  we  have  seen,  absolve  himself  in  any  respect  from  his 
legal  or  his  equitable  obligations  to  his  vendee,  or  to  the  assignees 
of  such  vendee.  .His  trust  to  them  remained  wholly  unaffected 
by  the  assignment  to  the  plaintiff.  And  if  the  plaintiff,  as  pur- 
chaser of  the  payments,  acquired  any  interest  as  cestui  que 
trust,  in  the  subject  of  the  trust,  it  was  but  secondary  and  sub- 
ordinate to  that  of  the  vendee  and  his  assignees.  The  primary 
interest  was  in  the  vendee,  so  long  as  his  contract  remained  in 
force,  and  had  not  been  declared  forfeited.  It  may  be,  that  when 
the  defendant  consented  to  take  the  purchase  money  from  the 
plaintiff,  and  assigned  the  payments  to  become  due,  equity  would 
give  the  plaintiff  a  lien  upon  the  land,  by  way  of  security  for 
the  purchase  money  thus  advanced.  This  would  be  so,  I  think, 
unless  the  sale  of  the  payments  is  to  be  regarded  as  a  severance 
of  the  contract  from  the  land,  as  between  the  plaintiff  and  the 
defendant.  But  equity  would  not  so  regard  it,  unless  there  was 
something  in  the  case  to  show  that  such  was  the  intention  of  the 
parties.  I  find  nothing  in  the  evidence  to  indicate  any  such  in- 
tention between  the  parties,  when  the  assignment  was  made. 
I  am  of  opinion,  therefore,  that  a  lien  was  created  in  equity,  in 
the  plaintiff's  favor,  upon  the  land  in  the  defendant's  hands, 
subject  to  the  superior  rights  of  the  vendee  and  his  assignees. 

But  suppose  the  defendant  had  not  conveyed  to  S  towers,  the 
assignee  of  Flynt,  and  Stowers  had  refused  to  make  the  pay- 
ments, upon  the  contract,  or  had  become  insolvent,  and  unable 
to  make  them,  and  thus  lost  his  right  to  a  conveyance,  what 
would  have  been  the  plaintiff's  remedy,  in  equity,  against  the 
defendant  ?  It  is  clear,  I  think,  that  he  could  not  have  com- 
pelled the  defendant  to  convey  to  him  the  land,  as  there  was  no 
privity  of  contract  between  them  to  that  effect,  on  which  a  de- 
cree for  specific  performance  could  be  founded.  And  besides, 
in  that  case  he  could  show  no  equity  for  a  claim  to  the  whole 
estate,  as  nearly  one  half  of  the  purchase  money  advanced 
by  the  plaintiff,  to  the  defendants,  had  been  refunded  in  the 
shape  of  payments  upon  the  contract  by  Flynt,  before  his  as- 
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signment  to  Stowers.  He  could  not  recover  his  money  back, 
because  there  was  no  intention  that  the  defendant  should  pay 
back  to  the  plaintiff  the  purchase  money  when  he  received  it. 
The  most  that  equity  could  do,  I  think,  in  such  a  case,  would 
be  to  declare  the  lien  effectual,  for  the  balance  remaining  un- 
paid to  the  plaintiff,  and  enforce  it  against  the  land  in  the  de- 
fendant's hands.  But  hero  there  was  no  forfeiture  of  the  contract. 
The  land  has  been  conveyed  in  pursuance  of  it,  to  the  assignee 
of  the  vendee.  The  law  presumes  that  he  had  notice  of  the 
amount  to  ]pe  paid,  when  he  took  the  assignment  from  Flynt, 
and  also  that  he  knew  what  amount  remained  unpaid  when  he 
received  the  conveyance  from  the  defendant.  He  therefore 
took  the  title  subject  to  the  plaintiff's  equitable  lien  for  the 
purchase  money,  which  the  plaintiff  had  advanced  to  the  de- 
fendant. This  lien,  for  aught  I  can  see,  the  plaintiff  can  en- 
force against  Stowers.  Indeed,  as  we  have  already  seen, 
Stowers  has  paid  a  portion  of  the  amount  since  he  received  his 
conveyance.  There  is  no  allegation  or  proof  that  Stowers  is 
not  entirely  solvent,  nor  that  the  lien  is  not  perfect  upon  the 
land,  as  against  him,  unaffected  by  any  prior  or  hostile  charge 
or  incumbrance.  Under  such  circumstances,  I  can  see  no  equity 
whatever  in  allowing  the  plaintiff  to  recover  of  the  defendant 
the  balance  remaining  unpaid  upon  the  contract.  Where  would 
be  the  defendant's  remedy  in  such  a  case  ?  He  could  have 
none.  The  plaintiff  should,  at  least,  before  bringing  his  action, 
have  tendered  a  reassignment  of  tl^e  contract  to  the  defendant, 
BO  that  the  latter  might  have  some  redress  under  tb^t,  in  case 
he  was  compelled  to  refund.  But  I  am  of  opinion,  as  the  case 
stands,  upon  the  pleadings  and  evidence,  that  the  plaintiff  had 
no  equity  whatever  against  the  defendant,  to  recover  the  money 
due  on  the  contract,  and  could  have  none,  without  some  further 
allegations  and  proof.  Before  equity  can  aid  him  in  this  re- 
spect, he  must  allege  and  prove,  that  he  is  unable  to  obtain 
satisfaction  from  the  land  in  the  hands  of  Stowers,  by  reason  of 
some  superior  lien  or  claim  against  it,  after  it  came  to  him  ;  or 
that  the  defendant  fraudulently  conveyed  to  Stowers,  with  in- 
tent to  defeat  and  destroy  the  plaintiff's  remedy,  and  did  thus 
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render  his  lien  of  no  ayail.  Until  some  snch  fact  is  alleged 
and  proved,  the  plaintiff's  remedy  is  against  Flynt  or  his  as- 
signee, or  the  land  in  the  hands  of  the  latter.  The  land  is  still 
in  possession  of  Stowers,  for  aaght  that  appears,  and  the  plain- 
tiff has  mistaken  his  remedy.  The  jadgment  of  the  special  term 
most  therefore  be  reversed. 

[TiooA  General  Teem,  May  12,  1857.    Gray,  Matcn  and  Jokiwm,  Job- 
tices.] 


The  People,  ex  Tel.  Eli  Perry,  vs.  Robert  Thompson, 
chamberlain  of  the  city  of  Albany. 

The  writ  of  mandamus  w  Dever  allowed  where  it  appears  that  the  relator  can 
aoQomplish  the  result  sought  for,  by  an  action.  It  was  never  designed  to  be 
a  remedy  for  the  ooltection  of  a  debt. 

After  an  individual  has  been  declared  by*  the  common  council  of  a  city  to  be  du- 
ly elected  to  the  office  of  mayor,  and  has  received  their  certificate  of  sach  elec- 
tion, taken  the  oath  of  office,  and  entered  upon  the  discharge  of  its  duties, 
bis  salary  is  a  debt  against  the  corporation,  and  may  be  recovered  by  suit, 
like  any  other  debt.  A  mandamus  will  not,  therefore,  be  granted,  to  compel 
the  payment  of  such  salary. 

MOTION  for  mandamus.  On  the  second  Tuesday  of  April, 
1856,  an  election  was  held  in  the  city  of  Albany,  for  char- 
ter offieers,  and  among  others,  for  a  mayor,  who  was  to  hold  his 
office  for  two  years,  eommenciog  on  the  first  Tuesday  of  May. 
The  relator  was  a  candidate  for  the  office.  The  common  coun- 
cil, at  its  next  meeting  after  the  election,  proceeded  to  can- 
vass the  votes,  and,  upon  such  canvass,  it  was  declared,  as 
the  result  of  the  election,  that  the  relator  had  received  the 
greatest  number  of  votes,  and  was  duly  elected  to  the  office. 
He  accordingly  took  the  oath  of  office,  and  on  the  6th  of 
May,  entered  upon  the  discharge  of  its  duties.  On  the  same 
day  the  new  common  council  undertook  to  re-canvass  the 
votes,  and  upon  this  canvass  it  was  declared  that  another 
person  was  duly  elected.  He  also  took  the  oath  of  office  and 
Vol.  XXV.  10 
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assaraed  to  discharge  its  duties.  See  the  facts  stated  more 
fully  in  the  report  of  Morgan  v.  Quacketfbtish,  (22  Barb.  72.) 
The  salary  of  the  mayor  of  the  city  had  been  fixed,  by  an  ordi- 
nance of  the  common  council,  at  ^1000  per  annum.  On  the 
8th  day  of  May,  1857,  the  relator  applied  to  the  defendant,  as 
chamberlain  of  the  city,  for  the  payment  of  one  year's  salary, 
which  had  then  become  due  to  him  as  mayor.  The  defendant 
refused  to  pay  the  same.  Upon  affidavits  showing  these  facts, 
the  relator  moved  for  a  mandamus  to  compel  the  defendant  to 
pay  the  amount  due  him  for  his  salary. 

L.  Tremaifij  for  the  relator. 

/  K.  Porter,  for  the  defendant. 

Harris,  J.  Which  of  the  parties  who  claim  to  have  been 
elected  mayor  is  rightfully  entitled  to  the  office,  is  a  question 
which,  unfortunately,  has  not  yet  been  solved.  As  between  the 
relator  and  his  competitor  for  the  office,  the  question  is  still  open 
for  litigation.  But,  as  between  the  relator  and  the  corporation 
of  Albany,  it  is  at  least  doubtful  whether  the  right  of  the 
former  to  the  office  can  be  disputed.  The  common  council,  act- 
ing as  a  board  of  canvassers,  has  declared  that  he  had  been 
elected  to  the  office  of  mayor.  The  certificate  of  such  election 
is  sufficient  evidence  of  the  fact,  in  all  cases,  except  in  an  action 
by  another  person  claiming  the  office.  The  relator  has  acted 
upon  the  evidence  thus  furnished  by  the  common  council  He 
has  taken  possession  of  the  office  and  discharged  its  duties. 
And  now,  in  an  action  against  the  corporation,  to  recover  the 
salary  of  the  office,  I  do  not  see  how  his  right  to  the  office  could 
be  brought  in  question.  I  think  the  corporation  would  be  con- 
cluded by  the  certificate  of  the  common  council,  from  denying 
the  right  of  the  relator  to  the  salary  belonging  to  the  office.  In 
an  action  brought  to  try  the  right  to  the  office,  the  person  who 
should  finally  be  adjudged  to  be  entitled  to  the  office  would  also 
be  entitled  to  recover  from  the  relator  the  emoluments  of  the 
office,  which  he  had  received.     But  I  think  his  right  to  those 
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^iDolnments  can  be  broaght  in  queation  in  no  other  way.  {See 
Code,  a  435,  439.) 

Bot  the  relator  has  a  complete  and  adequate  remedy  by  ac- 
tion. His  salary  is  a  debt  against  the  corporation,  and  may  be 
recovered  by  suit,  like  any  other  debt.  His  case  does  not  differ 
in  this  respect,  from  that  of  a  hundred  other  officers  and  em* 
ployees,  each  of  whom  may,  if  his  compensation  is  not  paid, 
maintain  his  action  against  the  corporation  to  recover  the  amoiut 
dae  him.  It  is  not  a  case  for  the  application  of  the  remedy 
aoaght  by  this  motion.  The  writ  of  mandamus  has  never  been 
allowed  where  it  appeared  that  the  party  applying  for  it  conld 
accomplish  the  same  thing  by  an  actiom  It  was  never  designed 
to  be  a  remedy  for  the  collection  of  a  debt.  It  is  troe  that  it 
need  not  always  appear  that  without  it  the  party  would  be  en- 
tirely remediless.  Thus,  in  McCulbnigk  v.  The  Mayer  4*c. 
of  BrooklyHj  (23  Wettd.  458,)  the  action  was  broaght  to  recover 
the  amount  awarded  to  the  plaintiff  for  land  taken  upon  the 
opening  of  a  street.  The  action  &iled,  on  the  ground  that  it 
did  not  appear  that  the  corporation  had  collected  the  money 
from  those  who  had  been  assessed  to  pay  it*  It  was  said  by 
Bronson,  J.,  that  though  an  action  might  lie  against  the  defend- 
ants for  neglect  of  duty,  yet  a  mandamus  to  compel  them  to  per- 
form that  duty  would  be  a  more  appropriate  remedy.  It  would 
be,  for  the  reason  that  the  plaintiff  had  no  other  means  of  ob- 
taining the  money  which  had  been  awarded  to  him.  He  might 
sue  the  corporation  for  neglect  of  duty,  and  recover  such  dam- 
ages as  a  jury  might  see  fit  to  award.  But  this  would  not  be 
an  ad^qucUe  remedy.  The  money  to  which  he  was  entitled 
would  still  remain  unpaid. 

So  in  the  case  of  The  People  v.  TTie  Supervisors  of  Co- 
lumbioy  (10  Wend.  363,)  an  application  was  made  for  a  man- 
damus to  compel  the  supervisors  to  assess  and  levy,  as  other 
county  charges  are  assessed  and  levied,  certain  moneys  due  the 
state.  It  was  objected,  that  an  action  would  lie  in  favor  of  the 
people,  against  the  county.  The  motion  was  granted.  Savage, 
Ch.  J.,  said :  "  Should  it  bo  thought  that  the  offending  super- 
visors ought  to  respond  personally  in  damages,  still  there  is  no 
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principle  which  would  graduate  the  damages  to  the  deficiency 
arising  from  the  mortgage  in  question.  Besides,  the  law  does 
not  contemplate  satisfaction  in  any  other  manner  thitn  by  an  as- 
sessment upon  the  taxable  property  of  the  county.  An  action 
therefore,  is  not  the  appropriate  remedy."  {See  The  People 
V.  The  Supervisors  of  Chenan^,  1  Kernan,  568.)  The  in- 
variable test,  by  which  the  right  of  a  party  applying  for  a 
mandamus  is  determined,  is  to  inquire,  first,  whether  he  has  a 
clear  legal  right ;  and  if  he  has,  then^  secondly^  whether  there 
is  any  other  adequate  remedy  to  which  he  can  resort  to  enforce 
his  right.  If  there  is,  he  cannot  have  a  mandamus.  The  writ 
only  belongs  to  such  as  have  legal  rights  to  enforce  and  find 
themselves  without  an  appropriate  legal  remedy.  To  prevent 
a  failure  of  justice,  and  only  for  thisj  the  court  will  avail  itself 
of  this  extraordinary  power.  In  this  case,  I  have  assumed  that 
the  relator  has  a  legcd  right — that  he  is  entitled  to  receive  his 
salary  as  mayor.  If  sOj  there  is  nothing  in  the  way  of  his  en- 
forcing payment  by  an  action  against  the  corporation.  His 
motion  must  therefore  be  denied ;  but  I  do  not  regard  it  as  a 
proper  case  for  awarding  costs. 

[Albany  Sp£€Iil  Tbrmj  May  18,  1857.    Harris,  Justice.] 


John  Clark,  jun.  and  Matthew  Clark  vs.  George  Clark. 

The  law  of  trade-marks  is  of  recent  origin,  and  may  be  comprehended  in  the 
proposition  that  a  dealer  has  a  {>ro£crty  in  his  trade-mark. 

The  ownership  is  allowed  to  him,  that  he  may  have  the  exclosive  benefit  of  the 
reputation  which  his  skill  has  giyen  t^  articles  made  by  him,  and  that  no 
other  person  may  be  able  to  seU  to  the  public,  as  his  own,  that  which  is 
not  his. 

An  imitation  of  his  mark,  with  partial  differences  snch  as  the  public  would  not 
observe,  does  him  the  same  harm  as  an  entire  counterfeit,  aikl  will  be  en- 
joined, aooordingly. 
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A  pw|7  win  be  ratnined,  by  injnnctioD,  from  osiDg  the  lame  trade  mark  which   1 
has  prerioiuly  beea  used  by  aaotber;  and  from  any  imitation  of  it  with  onl^ 
oc^orable  differences. 

i  PPEAL  from  an  order  made  at  a  speoial  term,  dissolving 
JjL  an  injanction.  The  injunction  restrained  the  defendant 
from  making,  devising  or  causing  to  be  made  or  devised,  and 
from  porchasing,  procuring  or  using  on  any  cotton  sewing 
thread  or  packages  or  spools  thereof  in  their  possession,  or 
under  their  control,  or  by  or  for  them,  or  either  of  them,  im- 
ported into,  or  sold  or  offered,  or  kept  for  sale  within  the  United 
States,  any  parti-colored  label,  ticket  or  trade  mark  of  a  like 
design,  arrangement,  lettering,  coloring  or  combination  of  let- 
^tering  and  coloring,  to  that  used  by  the  plaintiffs  as  in  the 
complaint  stated,  or  being  a  colorable  imitation  thereof;  also 
from  selling  or  offering  for  sale  within  the  United  States,  any 
cotton  sewing  thread  or  spools  or  packages  thereof,  bearing 
thereon  the  label,  ticket  or  trade  marks,  or  either  of  them,  in 
the  complaint  complained  of ;  or  any  label,  ticket  or  trade  mark 
having  a  gold  leaf  colored  center  grbund,  or  displaying  blue, 
black,  silver  leaf  and  gold  leaf  colors,  or  lettered  in  the  Egyp- 
tian, antique,  or  gothic  s^le,  or  in  the  colors  of  lettering  in  the 
complaint  described  as  used  by  the  plaintiffs  in  their  trade 
mark,  or  any  other  label,  ticket  or  trade  mark,  being  a  color- 
able imitation  of  that  of  the  plaintiffs  as  in  the  complaint  set 
forth;  also  from  the  further  publication  within  the  United 
States  of  the  advertisement  in  the  complaint  complained  of,  or 
any  advertisement  implying  that  the  thread  sold  by  them  was 
the  thread  manufactured  by  the  plaintiffs  and  established  and 
known  in  the  United  States  as  Clark's  thread,  as  in  the  com- 
plaint alleged. 

Martin  ^  Smiths^  for  the  appellants. 

E.  W.  Stoughtanj  for  the  respondent. 

By  the  Gnirt,  Mitchell,  J.    The  plaintiffs  are  manufiie- 
turen,  at  Biile  End,  Glasgow,  of  spool  cotton.    In  1848^  they 
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used  tbeir  present  trade  mark,  consisting  of  four  concentrie 
circles ;  the  inner  one  in  gold,  the  next  in  silver,  the  next  in 
black  irith  letters  in  gold,  and  the  next  in  silver ;  the  whole 
bounded  by  two  concentrie  black  lines.  In  the  inner  circle  is 
the  No.  of  the  cotton ;  in  the  next,  "  J.  Clark,  Jr.  &  Co.,  Mile 
End,  Glasgow."  '^  J.  Clark  Jr.  &  Co."  being  at  the  top,  and 
^  Mile  End,  Glasgow"  at  the  bottom.  In  the  next  circle  are  the 
words  "  Six  cord  cabled  thread  warr'd  200  yarde."  In  the  outer 
circle  are  the  words  ^'  Sole  agent  Wm.  Whitewright,  New 
York."  J.  &  J.  Clark  &  Co.  are  also  manufacturers  of  the  same 
article  at  Seed  Hill,  Paisley^  and  the  defendant  is  their  agent 
They  have  both  sold  largely  of  the  article,  in  the  United  States. 
The  defendant,  some  years  after  the  plaintiffs'  trade  mark  was 
well  known,  adopted  one  for  his  cotton  to  be  sold  in  the  United 
States,  consisting  of  concentric  spaces  of  precisely  the  same  di- 
mensions as  those  of  the  plaintiffs,  of  the  same  colors,  in  the  same 
order,  with  the  letters  in  black  or  in  gold,  as  in  the  plaintiffs. 
There  is  the  same  No.  for  the  inner  circle,  with  the  same  kind  of 
stamp.  In  the  next  circle  are  the  words  ^^  Clark  &  Co.,  Seed 
Hill,  Paisley;"  "Clark  &  Co."  being  at  the  top,  as  in  the 
plaintiffs',  and  the  same  words,  as  far  as  they  go,  as  in  the  plain* 
tiffs,  and  the  other  words  below  and  in  the  reverse  order, 
as  are  also  the  plaintiffs' ;  though  these  last  words  are  entirely 
different  from  the  plaintiffs'.  Then  in  the  next  circle  "  Six 
Cord  Cabled  thread  warr'd  200  yards,"  precisely  as  in  the  plain- 
tiffs', in  black  ground  and  gold  letters ;  and  in  the  outer  circle 
Ae  words  "  Sole  agent,  George  Clark,  New  YorL"  The  words 
**  Sole  agent — ^New  York,"  being  the  same  as  the  plaintiffs'  in 
every  respect,  even  to  their  position ;  the  place  of  their  begin- 
ning and  ending,  and  the  stamp  for  the  letters,  being  exactly 
alike,  also,  in  both. 

There  is  thus  an  evident  design  to  imitate  the  plaintiffs' 
mark,  and  it  is  successfully  carried  out  by  actually  transferring 
the  face  of  the  plaintiffs  dye  to  the  defendants',  in  all  respects, 
except  that  the  plaintiffs  have  on  theirs  "Wm.  Whitewright" — 
"Mile  End,  Glasgow"— "J.  Clark  Jr.  &  Co."  where  the  de- 
fendants have  "  George  Clark"—"  Seed  Hill  Paisley"—"  Clark 
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db  Go.''  The  effect  of  this  imitation  must  be  that  all  except 
very  cautions  purchasers  would  be  deceived.  Some  who  may 
have  known  that  Wm.  Whitewright  was  the  agent  of  the  plain* 
tiffs,  would  naturally  suppose  that  George  Clark  had  been  sub- 
stituted. So  that  the  difference  in  the  names  of  the  agents 
would  not  prevent  deception.  The  name  *'  Clark  &  Co."  is  so 
near  to  "  J.  Clark  Jr.  ic  Co."  that  it  would  pass  for  the  same  ; 
especially  when  placed  in  the  same  position,  in  the  same  kind 
of  letters,  and  on  the  same  ground.  The  difference  in  resi- 
dence, being  stamped  so  as  to  be  read  in  the  reverse  of  the  rest 
of  that  circle,  might  pass  unnoticed. 

The  law  of  trade  marks  is  of  recent  origin,  and  may  be  com- 
prehended in  the  proposition  that  a  dealer  '*  has  a  property  in 
his  trade  jnark."  The  ownership  is  allowed  to  him,  that  he  may 
have  the  exclusive  benefit  of  the  reputation  which  his  skill  has 
given  to  articles  made  by  him,  and  that  no  other  person  may  be  able 
to  sell  to  the  public,  as  his,  that  which  is  not  his.  An  imitation 
of  his  mark,  with  partial  differences  such  as  the  public  would  not 
observe,  does  him  the  same  harm  as  an  entire  counterfeit.  If  the 
wholesale  buyer,  who  is  most  conversant  with  the  marks,  is  not 
misled,  but  the  small  retailer  or  the  consumer  is,  the  injury  is 
the  same  in  law,  and  differs  only  in  degree.  The  right  of 
action  must  exist  for  the  last,  as  well  as  the  first.  If  all  consonir 
ers  do  not  discriminate  in  the  end,  it  would  be  indifferent,  even 
to  the  wholesale  buyers,  from  which  of  the  two  they  bought, 
and  thus  the  extent^  also,  of  the  injury  would  be  as  great  as  if 
they  also  were  deceived.  It  would  follow  that  the  defendants 
in  this  case  should  be  enjoined  from  using  the  mark  which  they 
now  use,  and  from  any  imitation  of  it  with  only  colorable  differ- 
eoces.  But  the  injunction  should  not  be  as  broad  as  it  was 
originally  granted.  It  should  be  so  expressed  that  the  defend- 
ants might  distinctly  nnderstand  what  is  prohibited.  Their 
firm  name  is  J.  ic  J.  Clark  6c  Go.  They  manufacture  six  cord 
cabled  thread ;  they  have  George  Clark  as  their  agent  in  New 
York.  AH  this  they  may  express,  as  well  as  the  number  of 
their  thread.  Sut  they  should  express  it  so  as  not  to  appear 
to  imitate  the  plaintiffs.     This  could  be  done  by  inserting  their 
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firm  name,  instead  of  only  a  part  of  it ;  by  changing  the  order 
of  the  colors  in  the  concentric  circles,  and  the  style  of  the 
lettering  and  figures,  and  the  position  of  the  letters.  There 
will  be  still  a  similarity  between  the  labels  of  the  two,  that 
may  mislead  some.  But  this  results  from  two  persons  of  near- 
ly the  same  name  being  engaged  in  the  same  business,  and  the 
undoubted  right  of  each  to  use  his  own  name,  and  to  describe 
the  article  which  he  sells  by  its  well  known  name ;  but  does 
not  result  from  an  imitation  of  the  mark  of  the  other. 

The  injunction  should  be  modified  accordingly. 

The  plaintiffs  complain  that  the  defendants  caused  to  be  in- 
serted in  the  newspapers  an  advertisement  that  '^  Clark's  spool 
cotton  was  sold  wholesale  only  by  George  A.  Clark,"  and  that 
their  cotton  had  obtained  the  designation  of  "Clark's  spool 
cotton."  The  defendants  show  that  this  advertisement  was  in- 
serted in  consequence  of  the  plaintiffs  having  previously  caused 
to  be  inserted  in  the  daily  papers  an  advertisement  that  ^'  Clark's 
spool  cotton,  the  genuine  article,  has  the  name  of  Wm.  White- 
wright  on  every  spool."  Both  parties  deal  in  spool  cotton,  and 
as  both  are  of  the  same  name,  each  is  entitled  to  have  his  called 
by  the  name  of  "  Clark's  spool  cotton."  The  advertisement  of 
each  was  therefore  unjustifiable.  The  defendant's  advertise- 
ment, if  intended  only  indirectly  to  negative  the  plaintiffs', 
must  be  considered  as  part  of  a  war  of  advertisements,  in 
which  neither  has  the  right  to  call  upon  the  court  to  interfere  in 
his  behalf  until  he  lays  down  the  hostile  weapons  which  he 
has  assumed,  and  comes,  in  a  peaceful  attitude,  to  ask  for  the 
protection  of  the  law. 

For  this  reason  the  injunction  should  not  be  continued,  as  to 
the  advertisement,  unless  the  plaintiffs  stipulate  to  forbear  such 
advertisements  as  they  have  published.  The  injunction  should 
be  modified  in  this  respect  also. 

[New  Yobk  General  Term,  May  4,  1867.  MitcMl,  Davies9Dd  Rooievdi, 
Jn^ioeB.] 
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William  H.  Leggett,  trustee  under  the  last  will  and  testa- 
ment of  Gerardas  Post  deceased,  of  Susan  Post  Leggett  and 
her  descendants,  vs.  William  Hunter,  jun.,  Daniel  Mc- 
Case  and  Nathaniel  S.  Bailey. 

William  H.  Leggett,  trustee  ice,  of  Mary  Jagger  Barberi 

and  her  descendants,  t;*.  The  same  Defendants.  2*  si 

A  testator,  by  his  will,  made  in  1838,  gave  two-fifths  of  bis  real  estate  to  bis  two 
*  daughters,  so  that  each  might  have  and  enjoy  the  interest  or  income  of  one-fifth 
during  life,  and  at  their  death,  reepectively,  the  share  of  each  was  to  go  to  her 
Issue.  He  appoioted  executors,  and  constituted  tbem  "  trustees  to  the  estate," 
and  authoriaed  and  desired  them,  as  snch,  to  take  charge  of  the  real  estate, 
to  manage  and  improve  the  same,  and  to  pay  over  to  the  said  daughters,  fi-om 
time  to  time,  the  rents,  interest  or  not  income  thereof.  In  case  the  daughters 
abould  many,  be  declared  that  payment  to  them,  on  their  receipt,  without  the 
signatare  or  consent  of  their  husbands,  should  be  sufficient  In  case  of  any 
sale  of  bis  real  estate,  the  testator  directed  his  executors  to  put  out  and  invest 
the  daughters'  shares  of  the  proceeds  either  on  bond  and  mortgage,  or  in  the 
purchase  of  other  real  estate.  And  be  authorized  them,  in  the  execution  of 
their  tnut,  at  any  time,  if  they  thought  best,  to  sell  the  real  estate,  with  the 
allowance  of  the  court  of  chancery  first  had  and  obtained  for  that  purpose. 
HM  that  these  powers  were  conferred,  and  the  implied  estate  devolved,  upon 
the  donees  not  as  executors,  but  as  ordinary  trustees,  such  as  are  designated  in 
the  statutes  relative  to  uses  and  trusts ;  the  allusion  to  them  as  executors  be- 
ing merely  a  convenient  way  of  designating  the  persons,  and  not  designed  to 
mark  the  capacity  in  which  they  were  to  take. 
And  the  surviving  executor  and  trustee  having  resigned  bis  trust,  and  L.  having 
been  substituted  in  his  place,  by  the  court ;  and  the  legislature  having  passed 
an  act  authorizing  a  sale  of  the  lands  devised  to  the  daughters,  on  leave  for 
that  purpose  being  obtained  iVom  the  supreme  court ;  and  providing  that  on 
mch  sales  being  reported  to  the  court,  and  confirmed,  conveyances  should  be 
executed  to  the  purchaser  or  purobasers ;  and  that  such  conveyances,  if  exe- 
cuted by  the  said  L.  as  substituted  trustee,  should  be  valid  and  effectual  to 
▼est  in  the  purchaser  or  purchasers,  a  fee  simple  absolute,  as  against  all  per- 
sons having  any  claim  to,  or  interest  in,  the  premises  under  the  will,  and  all 
descendants  of  the  daughters,  whether  in  being  or  not,  who  might  become  in- 
terested therein  under  said  will ;  and  a  sale  of  the  real  estate  devised  to  the 
daughters  having  been  made  by  L.  as  snch  trustee,  in  conjunction  with  S.,  the 
■pedal  guardian  of  the  in&nts,  in  pursuance  of  an  order  granted  by  the  court, 
on  an  application  made  under  the  said  statute,  and  a  portion  thereof  having 
been  bid  off  by  the  defendants ;  and  the  sale  having  been  confirmed  by  the 
court,  and  conveyances  ordered  to  be  executed  to  the  purchasers,  by  L.  as 
such  trustee,  by  S.  as  special  guardian,  and  by  the  daughters  and  their  hus- 
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bands,  and  such  conveyances  having  been  executed,  and  tendered  to  the  de- 
fendants; it  was  Held  that  under  such  conveyances  the  purchasers  would 
acquire  a  valid  title  to  the  premises  purchased  by  them,  respectively ;  and 
that  the  defendants  were  bound  to  accept  the  conveyances  and  complete  their 
purchases. 

Although  a  court  of  equity  cannot  substitute  new  executors,  as  such,  for  those 
named  by  the  testator,  yet  when  the  duties  of  executors^  as  such,  have  termi- 
nated, and  they  have  become  simply  trustees,  the  power  conferred  by  the  re- 
vised statute  upon  courts  of  equity,  to  compel  the  resignation  of  a  trustee, 
and  to  appoint  another  in  his  place,  (1  /?.  S.  780,  %%  69,  71>)  is  applicable, 
and  may  be  exercised. 

The  statute  uses  the  words  '*  any  trustee,"  and  the  term  is  broad  enough  to  in- 
clude all  who  are  intrusted  with  the  management  of  itMtl  estate  in  that  capacity. 

CONTROVERSY  submitted  to  the  court,  by  the  parties, 
without  action,  pursuant  to  the  provisions  of  the  code. 
Gerardus  Post,  late  of  the  city  of  New  York,  died  October  22, 
1833,  leaving  him  surviving  his  only  children  and  heirs  at  law, 
Gerardus  Post,  William  Post,  Jehiel  J.  Post,  Susan  Post,  and 
Mary  Jaggar  Post.  Susan,  on  the  25th  of  November,  1841,  in- 
termarried with  Edward  W.  Leggett,  and  has  issue  of  such  mar- 
riage; and  Mary  J.,  on  the  3d  of  November,  1847,  intermarried 
with  William  T.  Barber  and  has  issue.  The  decedent  left  a 
last  will  and  testament,  dated  October  12, 1833,  and  admitted 
to  probate  as  a  will  of  real  and  personal  estate,  on  the  18th  of 
November,  1833.  By  the  third  clause  of  said  will  the  testator 
gave  and  devised  to  each  of  his  three  sons,  as  they  should  seve- 
rally arrive  at  the  age  of  twenty-five  years,  the  one  equal  fifth  part 
of  all  the  rest  and  residue  of  his  estate,  and  to  his  two  daugh- 
ters, Susan  and  Mary  J.,  the  remaining  two-fifths  of  his  estate, 
so  that  each  might  have  and  enjoy  the  interest  or  income  of  the 
one  equal  fifth  part  thereof,  during  their  several  natural  lives ; 
and  at  their  death,  respectively,  he  willed  the  share  of  each  to 
their  respective  lawful  issue,  their  heirs  and  assigns  forever. 
The  will  also  contained  the  following  provisions  : 

"  Item.  I  hereby  appoint  my  executors,  hereinafter  named, 
trustees  to  the  estate  of  my  two  daughters,  hereby  authorizing 
and  desiring  my  executors  as  such  trustees,  to  take  charge  of 
all  such  portion  of  my  estate  as  is  herein  given  to  them  respect- 
ively, and  to  take  care  of,  manage  and  improve  the  same  to  the 
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best  advantage,  and  to  pay  over  to  them  respectively,  from  time 
to  time,  the  rents,  interest  or  net  income  thereof.  And  in  case 
of  the  marriage  of  both,  or  either  of  them,  it  shall  be  sufiScient 
in  making  sach  payments,  from  time  to  time,  to  take  the  receipt 
of  my  said  daughters  respectively,  without  the  signature  or 
consent  of  their  respective  husbands,  and  in  the  same  manner 
and  with  like  effect  as  if  they  were  sole  and  unmarried.  And 
in  case  of  any  sale  or  sales  of  my  real  estate,  or  any  part 
thereof,  I  direct  my  executors  to  put  out  and  invest  their  share 
respectively  of  the  proceeds,  and  to  secure  the  same  by  a  bond 
and  mortgage  on  such  real  estate  as  they  shall  judge  ample  and 
suflEicient  for  its  permanent  safety  and  security ;  or  they  may, 
in  the  exercise  of  their  discretion,  and  in  the  execution  of  the 
trust  aforesaid,  invest  the  said  proceeds,  or  some  part  thereof,  in 
the  purchase  of  real  estate  for  the  use  and  benefit  of  my  said 
daughters,  or  either  of  them.  And  afterwards,  in  the  execution 
of  the  trust  aforesaid,  may,  at  any  time,  if  they  think  best,  sell 
the  same  or  any  real  estate  so  purchased,  with  the  allowance  of 
the  court  of  chancery  first  had  and  obtained  for  that  purpose. 

Item.  I  hereby  authorize  and  fully  empower  my  executors  to 
sell  and  dispose  of  all  and  any  part  of  my  estate,  both  real  and 
personal,  either  at  public  or  private  sale,  and  at  such  times  and 
in  such  manner,  and  for  such  sum  or  sums  as  to  them,  in  the 
exercise  of  their  best  judgment,  may  seem  most  expedient,  ex- 
cepting only  my  wearing  apparel  and  household  furniture  here- 
inbefore mentioned." 

The  testator  appointed  Jehiel  Jaggar,  Caleb  S.  Woodhull  and 
Edward  Taylor,  executors  of  his  will  and  guardians  of  his  chil- 
dren during  their  minority  respectively,  thereby  fully  authoriz- 
ing, and  earnestly  entreating  and  desiring  them  to  execute  and 
fulfill  the  same  in  all  things,  according  to  the  true  intent  and 
meaning  thereof. 

On  December  28d,  1883,  letters  testamentary  were  issued  by 
the  surrogate  of  New  York  to  Caleb  S.  Woodhull,  who  ijcted  as 
sole  executor  and  trustee  under  said  will  until  the  time  herein- 
after set  forth  ;  the  other  persons  named  in  said  will  having  in 
due  form  of  law  renounced  their  appointment  as  executors,  and 
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declined  to  act  as  such,  and  they  are  since  deceased.  Said  Ge- 
rardus  Post  died  seised  and  possessed,  as  tenant  in  common  with 
his  brother,  William  Post,  of  an  estate  in  fee  simple  in  and  to 
a  large  real  estate,  situated  in  the  city  and  connty  of  New  York 
and  in  the  connty  of  Kings.  The  real  estate  situated  in  New 
York  was  partitioned  and  set  apart  among  the  children  of  said 
Gerardns  Post  by  the  supreme  court,  in  an  action  brought 
therein  for  that  purpose,  in  the  year  1839.  The  real  estate 
owned  by  the  said  Gerardns  Post  in  the  comity  of  Kings,  at  the 
time  of  his  decease,  consisted  of  an  undivided  moiety  of  a  farm 
of  land  situated  in  the  city  of  Brooklyn,  and  known  as  the  '^  Post 
fiurm."  The  said  Caleb  S.  Woodhull,  as  executor  of  said  Gerar- 
dus  Post,  by  deed  dated  March  1st,  1837,  and  executed  by  him 
as  executor  as  aforesaid,  sold  and  conveyed  the  undivided  moiety 
of  said  farm  to  one  Robert  F.  Manly,  in  consideration  of  $150,000. 
Manly  executed  and  delivered  to  said  Woodhull,  as  executor,  a 
bond  conditioned  to  pay  the  sum  of  $150,000,  being  the  full 
consideration  for  said  purchase,  and  for  the  purpose  of  securing 
the  same,  executed  to  said  Woodhull,  as  executor,  a  mortgage 
upon  the  premises  conveyed  by  said  Woodhull.  The  bond  of 
Manly  not  being  paid  when  it  became  due,  Woodhull,  as  execu- 
tor, on  March  28th,  1844,  filed  a  bill  against  said  Manly  and 
others  in  the  late  court  of  chancery,  before  the  vice  chancellor 
of  the  first  circuit,  for  the  foreclosure  of  said  mortgage,  and  on 
May  28th,  1844,  a  decree  of  foreclosure  and  sale  was  made  and 
entered,  in  pursuance  of  which  the  mortgaged  premises,  with 
the  exception  of  certain  portions  thereof  which  had  been  released 
from  said  mortgage,  were  sold  by  P.  T.  Buggies,  master  in  chan* 
eery,  and  the  same  were  purchased  by  said  Woodhull,  as  executor 
as  aforesaid.  The  master's  deed  from  Buggies  to  Woodhull  is 
dated  October  16  th,  1844.  Woodhull,  as  such  executor,  after- 
wards, by  deed  dated  July  27th,  1847,  conveyed  the  one  undi- 
vided tenth  part  of  the  said  premises  conveyed  to  him  by  P.  T. 
Buggies,  to  William  Post,  who  was  a  son  of  the  said  Gerardus 
Post,  deceased ;  the  said  one-tenth  part  being  the  share  of  said 
William  Post  under  the  will  of  his  said  father,  Gerardus,  and  the 
aaid  William  then  having  arrived  at  the  age  of  twenty-five  years, 


ORANGE-JULY,  1867.  85 


Leggett  V,  Hanter. 


M  required  by  said  will.  On  July  Slst,  1847,  the  said  William 
Post  commenced  an  action  in  the  supreme  court  in  equity  against 
the  other  children  and  heirs  at  law  of  the  said  Gerardus  Post, 
and  the  children  and  heirs  at  law  of  William  Post  the  elder,  for 
the  partition  of  the  entire  farm,  excepting  the  portions  released 
and  conveyed  as  aforesaid ;  and  a  decree  for  the  actual  partition 
of  said  premises  by  commissioners  appointed  for  that  ptfrpose 
was  made  and  entered  in  said  action  on  July  6th,  1848.  The 
commissioners  caused  the  said  premises  to  be  surreyed,  and  a 
map  thereof  to  be  made  and  certified  by  them,  on  July  17th, 
1848,  and  filed  the  same  in  the  register's  ofSce  of  Kings  county; 
and  in  pursuance  of  said  decretal  order,  made  partition  of  the 
premises  among  the  parties  interested,  and  the  report  of  said 
commissioners  was,  by  a  decretal  order,  made  and  entered  in 
said  action  on  July  17th,  1848,  in  all  things  confirmed.  It  ap- 
pears that,  in  and  by  the  report  of  the  commissioners,  and  by 
the  decretal  order  above  mentioned,  and  by  a  decretal  order  en- 
tered in  said  action  on  September  8d,  1851,  there  was  allotted 
and  set  apart  unto  the  said  Susan,  wife  of  Edward  W.  Leggett, 
and  to  her  children,  Edward  W.  Leggett,  jun.,  Catherine  Maria 
Leggett,  Frederic  Augustus  Leggett,  Julia  Briant  Leggett,  and 
Oeorge  Leggett,  as  their  part  and  share  of  said  premises,  the 
lots,  pieces  and  parcels  of  land  therein  described  and  desig- 
nated by  certain  numbers ;  "  to  have  and  to  hold  unto  them  and 
to  such  child  or  children  of  the  said  Susan  P.  Leggett  as  might 
thereafter  be  bom,  such  estate  therein  as  they  then  had,  or 
might  be  entitle^  to,  under  the  will  of  the  said  Gerardus  Post, 
and  subject  to  the  estate  and  interest  therein  of  William  H.  Leg- 
gett, trustee  under  said  will,"  who  had  been  substituted  as  such 
trustee  as  hereafter  stated.  There  was  also  by  said  report  and 
decretal  orders  above  mentioned,  allotted  and  set  apart  to  the 
said  Mary  Jaggar,  wife  of  William  T.  Barber,  and  her  children 
William  T.  Barber,  jun.  and  Josephine  King  Barber,  as  their 
part  and  share  of  said  premises,  certain  other  lots,  pieces  or 
parcels  of  land,  known  and  designated  by  certain  numbers,  ''to 
have  and  to  hold  the  same  unto  them,  and  to  such  child  or  chil- 
dren of  the  said  Mary  Jaggar  Barber,  as  might  thereafter  be 
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born,  Buch  estate  therein  as  they  then  had  or  might  be  entitled 
to  under  the  said  will  of  Gerardus  Post,  and  subject  to  the 
trusts  created  thereby,  and  to  the  estate  and  interest  therein  of 
William  H.  Leggett,  trustee  under  said  will,"  who  had  been  sub- 
stituted as  such  trustee,  as  hereafter  stated.  During  the  pend- 
ency of  said  partition  suit,  an  action  was  commenced  in  the 
supreme  court  by  said  Caleb  S.  Woodhull,  plaintiff,  against  said 
Susan  P.  Leggett,  and  her  husband  Edward  W.  Leggett,  and 
the  said  Mary  Jaggar  Barber,  and  her  husband  William  T.  Bar- 
ber, together  with  all  the  children  of  said  Susan  Post  Leggett, 
and  Mary  J.  Barber,  defendants,  in  wjiich  a  judgment  order  was 
made  and  entered  on  March  30th,  1850,  substituting  William 
H.  Leggett  as  trustee,  under  the  will  of  said  Gerardus  Post,  in 
the  place  and  stead  of  said  Caleb  S.  Woodhull.  William  H. 
Leggett  accepted  the  trust,  and  since  his  substitution  has  acted 
as  such  trustee ;  and  in  pursuance  of  said  judgment  the  said 
Caleb  S.  Woodhull,  on  April  30th,  1850,  executed  an  instrument 
under  seal,  transferring  all  the  trust  property  to  said  William 
H.  Leggett. 

On  the  16th  day  of  December,  1851,  the  said  Caleb  S.  Wood- 
hull  rendered  his  accounts  as  executor  of  said  Gerardus  Post,  to 
the  surrogate  of  the  city  and  county  of  New  York,  and  his  ac- 
counts, as  such  executor,  were  «ettled,  and  his  executorship 
closed  by  decree  of  the  surrogate. 

On  June  21, 1853,  the  legislature  of  the  state  of  New  York 
passed  an  act  entitled  "  An  act  relative  to  lands  held  in  trust 
by  William  H.  Leggett  for  the  benefit  of  Susan  Post  Leggett, 
wife  of  Edward  W.  Leggett,  and  her  descendants ;"  which  act 
directed  that  on  the  petition  of  Edward  W.  Leggett  and  Susan 
Post  Leggett  his  wife,  and  her  descendants,  in  being,  in  person, 
if  of  age,  and  by  next  friend,  if  infants,  the  supreme  court,  at 
a  general  or  special  term,  held  in  the  county  of  Kings,  might 
authorize  the  sale  in  fee  simple  absolute  of  the  lands  and  real 
estate  lying  and  being  in  the  city  of  Brooklyn,  which,  by  a  de- 
cree of  the  supreme  court  in  partition,  made  on  or  about  the 
3d  day  of  September,  in  the  year  1851.  were  set  apart  unto 
Susan  Post  Leggett,  or  of  any  part  or  parcel  thereof,  from 
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time  to  time,  as  might  be  adjudged  to  be  expedient,  and  cal- 
culated to  promote  the  interests  of  the  descendants  of  said  Su- 
san Post  Leggett,  whether  yet  in  being  or  not,  to  whom  or 
for  whose  benefit  the  trusts  might  enure  after  the  death  of 
said  Susan,  by  the  provisions  of  said  will.  It  was  also  de- 
clared that  the  court  should,  in  respect  to  such  sale  or  sales, 
'  authorize  and  direct  the  same  to  be  by  auction,  on  such  terms 
as  the  court  might  prescribe,  or  should  ascertain  by  the  report 
of  a  referee  or  otherwise,  upon  what  terms  the  premises  could 
be  sold  at  any  private  sale,  and  might  direct  the  premises  to 
be  so  sold.  Such  sale  was  to  be  reported  to  the  court,  and 
on  confirmation  thereof,  the  court  should  direct  a  conveyance 
or  conveyances  of  the  same  to  be  executed  accordingly  by  the 
said  Edward  W.  Leggett  and  Susan  P.  his  wife,  and  by  the 
guardian  or  guardians  acting  in  behalf  of  the  descendants  of  said 
Susan,  in  the  premises.  The  proceeds  of  such  sale  or  sales 
might,  under  the  direction  of  the  court,  be  applied  by  the  said 
trustee  to  the  payment  of  any  debts  incurred  by  him  as  such 
trustee  for  the  benefit  of  the  aforesaid  trust  property,  and  in 
fulfilling  the  trusts  declared  or  created  in  and  by  said  will,  and 
to  the  payment  of  all  incumbrances,  taxes  and  assessments  due 
or  to  become  due  on  said  trust  property  ;  or  the  same  might 
be  invested  in  bonds  and  mortgages,  or  in  repairing  and  im- 
proving the  other  real  estate  of  the  said  Susan  Post  Leggett, 
and  her  descendants,  also  derived  by  and  under  said  will  for 
the  benefit  of  such  persons  as  might  become  interested  therein 
under  the  provisions  of  said  will.  And  it  was  declared  and 
provided  that  all  such  conveyances  made  as  aforesaid,  in  pur- 
suance of  such  authority  and  direction,  if  executed  by  the  said 
William  H.  Leggett,  trustee  as  aforesaid,  or  such  person  as 
might  hereafter  be  appointed  in  his  place,  should  be  valid  and 
efiectual,  to  vest  in  the  purchaser  or  purchasers,  his,  her  or  their 
heirs  and  assigns,  a  fee  simple  absolute,  as  against  all  persons 
having  any  claim  to,  or  interest  in,  the  premises,  under  the  will 
of  said  Gerardus  Post,  deceased,  and  all  descendant/s  of  said 
Susan  Post  Leggett,  whether  in  being  or  not,  who  might  be- 
come interested  therein,  under  said  will. 
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At  the  same  time,  an  act  precisely  similar  to  the  abo?e  ia 
all  respects,  except  that  it  applied  especially  to  the  lands  held 
in  trast  by  William  H.  Leggett,  under  the  will  of  said  Ger- 
ardus  Post,  for  the  benefit  of  said  Mary  Jaggar  Barber,  wife 
of  William  T.  Barber,  and  her  descendants,  was  passed  by  the 
legislature.     {See  Sess,  Laws  o/"1853,/i.  846.) 

On  May  3d,  1854,  on  the  application  of  Edward  W.  Leggett 
to  the  supreme  court,  at  a  special  term,  held  at  Brooklyn,  set- 
ting forth  that  in  pursuance  of  the  provisions  of  the  above  act, 
he,  with  the  said  Susan  Post  Leggett  his  wife,  were  about  to 
present  their  petition  to  said  court  for  an  order  directing  the 
sale  of  the  real  estate  referred  to  in  said  act ;  that  the  only 
descendants  then  in  being  of  said  Susan  Post  Leggett,  were  Ed- 
ward W.  Leggett,  jun.,  Catherine  M.  Leggett,  Frederick  A. 
Leggett,  Julia  B.  Leggett,  George  F.  Leggett  and  Allen  Leg- 
gett, all  of  whom  were  infants  under  the  age  of  fourteen  years, 
and  praying  for  the  appointment  of  Wessell  S.  Smith,  esq., 
counsellor  at  law,  of  the  city  of  New  York,  as  the  next  friend 
of  said  infants,  for  the  purpose  of  making,  on  their  behalf,  an 
application  for  the  sale  of  said  premises,  the  court  made  and 
entered  an  order  appointing  said  Wessell  S.  Smith  such  next 
friend.  A  similar  application  and  order  were  made  at  the  same 
time,  by  the  same  court,  on  the  petition  of  William  T.  Barber, 
whereby  said  Wessell  S.  Smith  was  appointed  the  next  friend 
of  Josephine  King  Barber,  Bethuel  Barber  and  Buckley  Phelps 
Barber,  infants  under  fourteen  years  of  age,  and  the  only  de- 
scendants then  in  being  of  Mary  J.  Barber,  to  make  similar 
application  in  their  behalf.  On  June  20th,  1854,  at  a  special 
term  of  the  supreme  court,  held  at  Brooklyn,  a  petition  was  pre- 
sented to  said  court,  signed  and  verified  by  said  Edward  W.  Leg- 
gett and  Susan  Post  Leggett  his  wife,  William  H.  Leggett,  trus- 
tee as  aforesaid,  and  by  Wessell  S.  Smith,  the  next  friend  of  the 
above  named  descendants  in  being  of  said  Susan  Post  Leggett ; 
which  petition  set  forth  all  the  foregoing  fa(5ts,  stated  the  pres- 
ent condition  and  value  of  the  property  and  the  character  of  the 
buildings  thereon,  the  amount  of  taxes  and  assessments  im- 
posed thereon,  and  the  unproductiveness  thereof,  and  other  rea- 
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•onfl  for  a  sale ;  and  concluded  thus  :  ^  Yoar  petitioner,  William 
H.  Leggett,  trustee  as  aforesaid,  joins  in  this  application,  and 
prays  that  the  court  may  direct  and  authorice  him,  so  far  as 
the  power  may,  by  the  will  of  said  Gerardus  Post,  deceased, 
be  Tested  in  him  as  such  trustee,  to  join  in  any  sale  and  dis- 
posal of  the  said  real  estate,  which  may  be  made  under 'and  in 
pursuance  of  this  petition,  and  the  subsequent  proceedings 
thereon  had,  and  as  such  trustee  as  aforesaid  to  join  in  any 
eonveyance  of  said  real  estate  which  may  be  ordered  by  the 
court  to  be  made,  and  to  convey  to  the  purchaser  or  purchasers 
thereof  such  right,  title  and  interest  therein  and  thereto,  as  he 
may  by  virtue  of  said  will  of  said  Gerardus  Post,  and  in  his 
character  as  trustee  thereunder,  possess  or  be  able  to  convey, 
and  hereby  expresses  his  desire  and  willingness  so  to  do.  Tour 
petitioners  therefore  pray  that  this  court  will  order  and  direct 
that  the  said  real  estate,  situate  in  the  said  county  of  Kings, 
and  hereinbefore  particularly  described,  and  so  belonging  to  the 
said  Susan  Post  Leggett  and  her  descendants,  may  be  sold  un- 
der the  direction  of  this  honorable  court,  on  such  terms  and  in 
such  manner  as  to  the  court  may  seem  proper,  in  pursuance  of 
the  aforesaid  act  of  the  legislature,  and  that  the  necessary  and 
proper  conveyances  be  executed  by  the  said  Edward  W.  Leggett 
and  Susan  Post  Leggett  his  wife,  and  by  such  person  or  persons 
as  may  by  the  court  be  appointed  the  guardian  or  guardians  of 
the  infant  children  of  said  Edward  W.  Leggett  and  Susan  Post 
Leggett  his  wife ;  and  that  the  said  William  H.  Leggett,  as 
trustee  as  aforesaid,  may  likewise  join  in  such  conveyances, 
and  thereby  convey  all  the  right,  title  and  interest  therein, 
which  he  may,  under  and  in  pursuance  of  said  will,  possess  and 
be  able  to  convey ;  and  that  Wessell  S.  Smith,  esq.,  of  the 
iM>unty  of  Queens,  counsellor  at  law,  and  who  is  in  no  way  re- 
lated to  said  infants,  may  be  appointed  the  special  guardian  of 
said  infants,  in  relation  to  the  proceedings  on  this  application, 
and  under  and  in  pursuance  of  the  provisions  of  the  aforesaid 
act  of  the  legislature,  and  for  the  purpose  of  selling  and  con- 
veying the  interests  of  said  infants  in  said  real  estate,  and 
William  H.  Leggett,  of  Westchester  county,  and  William  Post, 
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of  the  etty  of  New  York,  are  proposed  as  sureties  for  the  said 
Wessell  S.  Smith,  as  such  special  guardian,  to  join  with  him 
m  a  bond  or  bonds,  in  such  penalty,  and  upon  such  conditionSi 
as  shall  be  required ;  and  that  the  proceeds  of  this  sale  may  be 
paid  to  and  received  by  the  said  William  H.  Leggett^  as  trustee 
as  aforesaid,  and  by  him  held  as  such  trustee,  and  applied  and 
appropriated  to  and  for  the  purposes"  mentioned  in  the  said 
petition. 

Upon  this  petition,  an  order  was  duly  made  and  entered  on 
June  20th,  1854,  referring  the  matter  to  John  E.  Burrill,  jun^ 
^  to  ascertain  the  truth  of  the  facts  stated  in  the  said  petition, 
and  whether  a  sale  of  the  premises  therein  referred  to,  of  whidi 
a  sale  is  asked,  or  of  any  and  what  part  thereof,  would  be  ben- 
eficial to  the  said  infant  petitioners,  and  the  particular  reasons 
therefor,  and  whether  a  sale  of  said  premises,  or  of  any  and 
what  part  thereof,  is  expedient  and  calculated  to  promote  the 
interest  of  the  descendants  of  the  said  Susan  Post  Leggett, 
whether  yet  in  being  or  not,  and  the  particular  reasons  therefor ; 
and  to  ascertain  the  value  of  the  property  to  be  sold,  and  of 
each  separate  lot  or  parcel  thereof,  and  the  terms  and  conditions 
upon  which  it  shall  be  sold ;  and  whether  the  infants  are,  or 
either  and  which  of  them  is,  in  absolute  need  of  any  and  what 
part  of  the  proceeds  of  the  sale,  for  their,  his  or  her  support 
and  maintenance,  over  and  above  the  income  thereof,  and  bis 
or  her  other  property,  together  with  what  he  or  she  might  earn 
by  his  or  her  own  exertions." 

By  the  same  order,  Wessell  S.  Smith  was  appointed  the 
special  guardian  of  the  said  Edward  W.  Leggett,  jun.,  Catherine 
Maria  Leggett,  Frederick  A.  Leggett,  Julia  B.  Leggett,  G-eorge 
F.  Leggett  and  Allen  Leggett,  the  infants  aforesaid,  in  relation 
to  the  proceedings  on  said  application. 

At  the  same  term  of  the  supreme  court,  a  similar  petitioUi 
signed  and  verified  by' said  William  T.  Barber  and  Mary  Jag- 
gar  Barber,  his  wife  and  by  Wm.  H.  Leggett,  trustee  as  afore- 
said, and  by  Wessell  S.  Smith,  the  next  friend  of  the  aforesaid 
iniantSj'the  descendants  in  being  of  said  Mary  Jaggar  Barbery 
and  setting  forth  materially  the  same  facts  in  relation  to  th^ 
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pNnpertj  held  by  Mra.  Barber  and  her  descendants,  as  appears 
in  the  petition  in  the  Leggett  matter,  and  praying  for  the  sama 
relief  was  presented  to  said  court,  and  an  order  of  reference 
and  for  the  appointment  of  said  Wessell  S.  Smith  as  special 
goardian  for  the  in&nt  descendants  in  being  of  said  Mary  Jag^ 
gar  Barber,  in  all  respects  similar  to  the  order  made  in  the 
Leggett  matter,  was  made  in  said  Barber  matter.  Such  pro^ 
oeedings  were  had  before  said  referee  in  the  Leggett  matter, 
that  on  the  1st  day  of  Aagust,  1855,  the  said  referee  made  his 
report,  by  which  he  fonnd  that  the  interests  of  die  present  and 
fiitnre  descendants  of  the  said  Snsan  Post  Leggett  wonld  be 
promoted  by  a  sale  of  said  property,  sitnate  in  the  city  of  Brook> 
lyn.  The  referee,  at  the  same  time,  made  a  similar  report  in 
the  matter  ot  the  application  of  Mrs.  Barber,  Upon  reading 
and  filing  this  report,  an  order  was  made,  at  a  special  term  of 
the  snpreme  court,  on  the  SOth  of  November,  1855,  confirming 
the- same  and  directing  William  H.  Leggett^  as  trustee  of  Susan 
P.  Leggett  and  her  descendants,  in  conjunction  with  Wessell  S. 
Smith,  the  special  guardian  of  the  infants,  to  sell,  at  public 
ascticHi,  in  fee  simple  absolute,  all  the  right,  title  and  interest, 
of  the  said  Susan  Post  Leggett,  and  her  descendants  in  bemg, 
and  those  to  be  born,  in  and  to  all  the  several  lots  and  parcels 
of  said  real  estate  in  the  city  of  Brooklyn  aforesaid,  upon  the 
terms  and  conditions  specified  in  said  report.  And  it  was  fur- 
ther ordered,  that  hetote  executing  any  deed  or  instrument  of 
eonveyance  of  the  said  premises,  or  any  part  thereof,  to  the 
purchaser  or  purchasers  thereof,  the  said  trustee  and  special 
guardian. should  report  to  the  coprt  upon  oath  the  sales  so  made. 

In  pursuance  of  the  above  order,  the  trustee  and  special 
guardian  aforesaid  proceeded  to  advertise  and  sell  said  premr 
ises  at  public  auction,  and  on  May  18th,  1856,  made  sale  of  a 
portion  thereof  to  several  purchasers,  who  paid  the  ten  per 
cent,  and  signed  the  terms  of  sale  and  agreement  for  their 
several  and  respective  purchases.  On  May  29, 1856,  the  said 
trustee  and  special  guardian  made  their  several  reports  in  both 
matters  to  the  said  court. 

On  ihe  6th  of  June,  1856,  an  order  was  made^  at  a  qpeeiel 
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term  of  the  court,  confirming  this  report,  and  directing  that 
upon  the  said  purchasers  complying  with  the  terms  and  condi* 
tions  upon  which  by  the  said  agreements  of  sale  respectively 
the  deeds  were  to  be  delivered,  the  said  trustee  and  special 
guardian  should  execute  and  deliver  to  the  said  purchasers 
respectively  good  and  sufficient  conveyances  in  fee  simple  ab* 
solute  of  the  said  premises  struck  off  to  them,  and  of  all  the 
estate,  right,  title  and  interest  of  the  said  Susan  Post  Leggett, 
and  her  descendants  in  being,  and  those  to  be  bom,  in  and  to 
the  said  several  lots  and  parcels  of  land,  so  struck  off  to  said 
purchasers  respectively ;  and  that  the  said  Edward  W.  Leg* 
gett,  and  Susan  Post  Leggett  his  wife,  execute  and  acknowl- 
edge the  said  deeds,  releasing  and  conveying  all  their  estate, 
right,  title  and  interest  in  said  lots  and  premises  so  sold* 

At  the  same  time  a  similar  order  was  made  and  entered  in 
the  Barber  matter.  On,  June  18th^  1856,  the  said  trustee  and 
special  guardian  sold  the  remainder  of  the  said  premises  re- 
maining unsold  from  the  first  sale ;  and  on  June  20th,  1856, 
made  their  several  reports  to  the  court,  which  were  also  con- 
firmed, and  deeds  directed  to  be  executed  to  the  purchasers. 

The  above  named  defendants,  William  Hunter,  junior,  Daniel 
McGabe,  Benjamin  F^  Delano  and  Nathaniel  S.  Bailey,  were 
severally  purchasers,  at  the  respective  sales  above  mentioned, 
of  the  several  lots  in  the  several  reports  of  sales  above  specified. 
They  have  each  paid  the  ten  per  cent  required  by  the  terms  of 
sale  on  their  respective  purchases,  and  signed  the  terms  of  sale 
and  agreement  above  set  forth.  On  the  days  respectively  spe- 
cified in  said  terms  of  sale,  the  said  William  H.  Leggett, 
trustee  as  aforesaid,  tendered  to  each  of  the  defendants  convey- 
ances for  their  several  and  respective  purchases.  Such  deeds 
recited  the  making  the  will  of  Gerardus  Post,  and  the  substance 
thereof;  the  passage  of  the  acts  of  the  legislature  authorizing 
the  trustee  to  sell  the  property  in  question  with  the  consent  of 
the  court  of  chancery ;  the  application  to  the  court  for  such 
leave ;  and  the  several  proceedings  had  thereon,  down  to  the 
final  order  directing  conveyances  to  be  executed  by  the  said  Leg- 
gett as  trustee  and  W.  S.  Smith  as  special  guardian,  and  that 


ORANGE-JULY,  1867.  93 


Leggett  V.  Hunter. 


Wm.  T.  Barber  and  bis  wife  j#i]i  in  such  oonveyances.  The 
grantors  then, '  by  virtue  and  in  pursuance  of  the  power  and 
authority  vested  in  and  given  to  them,  and  each  and  every  of 
them  respectively  as  aforesaid,  and  for  and  in  consideration  of 
the  sum  at  which  the  several  lots  were  struck  oflf  to  the  pur* 
chasers  respectively,  granted,  bargained,  sold,  remised,  released 
and  conveyed  unto  the  grantee  therein,  his  heirs  and  assigns 
forever,  the  premises  therein  described,  together  with  all  the 
estate,  right,  title  and  interest  of  the  said  Susan  Post  Leggett, 
or  Mary  Jaggar  Barber,  and  her  descendants  in  being,  and 
those  to  be  bom,  in  and  to  the  said  premises.  To  have  and  to 
hold  the  said  premises,  and  every  part  and  parcel  thereof,  with 
the  appurtenances,  to  the  grantee,  his  heirs  and  assigns,  to  his 
and  their  only  proper  use,  benefit  and  behoof  forever.  And 
the  said  parties  of  the  second  part,  Wm.  T.  Barber  and  his 
wife,  in  consideration  of  the  premises,  and  of  one  dollar  to 
them  paid,  the  receipt  whereof  was  acknowledged,  granted, 
bargained,  sold,  released  and  confirmed,  unto  the  grantee  and 
to  his  heirs  and  assigns  fi^rever,  aU  their  and  each  of  their 
right,  title,  interest,  estate,  claim  and  demand  in  and  to  the 
said  above  described  premises,  with  all  and  singular  ibe.  here- 
ditaments and  appurtenances  thereunto  belonging. 

The  defendants  Hunter,  McCabe,  Delano  and  Bailey,  refused 
to  receive  their  deeds,  and  to  complete  their  said  several  and 
respective  purchases;  and  the  following  questions  now  arose 
for  the  decision  of  the  court,  viz :  1.  Had  William  H.  Leggett, 
as  the  substituted  trustee^  power  under  the  will  to  sell  and  con- 
vey the  property  in  question,  or  did  he  acquire  any  such  power 
by  order  of  the  oourt  above  set  forth  ?  2.  Or  did  the  recited 
acts  of  the  legislature  and  the  proceedings  above  set  forth,  confer 
any  such  power?  8.  Can  the  purchasers  above  named  acquire 
a  perfect  title  in  fee  simple,  under  imd  by  virtue  of  the  deeds 
tendered  as  aforesaid  7 

John  A.  Lotif  for  the  plaintiff.  I.  The  acts  of  the  legisla- 
ture referred  to  in  the  case,  in  express  terms,  authoriM  a  sale 
in  foe  aimple  of  the  premises  in  question,  and  the  convejanoe 
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of  h  perfect  title  to  the  parcfaa8#rs  thereof,  on  compliance  with 
the  requirements  of  the  provisions  of  those  acts.  {Sess.  Lowe 
of  1858,  ch.  442  and  443.) 

U.  Those  acts  are  not  onconstitutional.  (1.)  The  object  of  the 
legislature  was  to  authorize  a  change  of  the  property  from  real 
into  personal  estate,  for  purposes  beneficial  to  the  parties  inter* 
ested  therein.  The  tide  of  those  parties  is  in  no  manner 
impaired,  nor  are  they  deprived  of  any  rights*  The  proceeds 
of  the  sales  are  to  be  applied,  so  much  thereof  as  is  necessary, 
to  the  discharge  of  charges  and  incumbrances,  and  the  residue 
in  the  same  manner  as  was  directed  by  the  will  of  the  testator  in 
relation  to  the  real  estate.  {See  ii  1  and  8  of  those  acts.) 
The  power  of  the  legislature  to  convert  real  into  personal  estate 
is  unquestionable.  It  is  analogous  to  the  power  exercised  by 
the  British  parliament,  on  similar  subjects,  time  out  of  mind. 
{See  2  Black.  Com,  ch.  21,  p.  854,  and  note  2,  bjf  Chitty,  at 
p.  255  of  his  edition.)  And  it  has  been  constantly  exercised 
in  this  state.  The  acts  authorizing  the  sale  of  the  real  estate 
of  infants,  drunkards,  lunatics,  and  persons  of  unsound  mind| 
and  all  acts  of  a  similar  nature,  derive  their  force  from  the  ex- 
ercise of  that  power.  So  also  does  the  act  in  relation  to  the 
partition  of  real  estate,  so  far  as  it  authorizes  a  sale  instead  of 
an  actual  partition  against  the  will  of  the  parties,  by  virtue  of 
which,  rights  contingent  as  well  as  vested  are  conveyed  and 
pass  to  the  purchaser.  (1.)  The  validity  of  acts  similar  to 
those  under  consideration,  but  much  less  free  from  exception, 
has  been  sanctioned  by  our  courts.  {See  Clarke  v.  Van  Surlojf^ 
15  Wend.  442 ;  Cochran  v.  Van  Surlay,  20  id.  865 ;  William' 
son  V.  Barry,  8  How.  494,  ^c.)  It  is  true  that  the  sales  under 
the  acts  referred  to  in  the  last  case  were  held  void,  contrary  to 
the  decision  in  Clark  v.  Van  Surlay^  and  Cochran  v.  Van 
Surlay^  above  cited ;  but  the  decision  was  placed  on  the  ground 
that  they  were  not  made  in  compliance  with  the  requirmnente 
of  those  acts.  The  constitutionality  of  the  acts  themselves 
was  not  questioned ;  on  the  contrary,  the  circuit  court  of  the 
southern  district  of  New  York,  from  whom  the  cause  wsa  ctr- 
ried  to  die  supreme  court,  on  a  certificate  of  division  of  ifinion 
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between  the  judges  on  certain  points,  expressly  ftdjodged  as 
tiie  4th  point  decided  by  them,  that ''  the  acts  of  the  legislature 
of  the  state  of  New  York,  of  April  1, 1814 ;  March  24, 1815; 
and  March  29, 1816,  referred  to  in  the  case,  are  oonstitational 
and  valid."  See  judgment  of  the  circuit  court,  at  pages  509 
and  510,  of  the  case.  See  also  in  support  of  the  principle, 
Wilkinson  v.  Lelandy  (2  Peters,  660,  ^c. ;)  Waikins  v.  Hoi- 
man,  (16  Peters,  59,  ^c  ;)  Rice  v.  Parkman,  (16  Mass.  R. 
826  ;)  Baker  y.  LariUard,  (4  Comst.  267.)  In  the  hist  case 
the  power  of  the  legislature  to  change  real  into  personal  estate, 
is  ably  discussed,  and  particular  attention  is  called  to  it 
(3.)  The  case  of  Powers  and  Wyckoff  7.  Bergen^  (2  Selden^ 
358,)  is  not  in  conflict  with  the  preceding  positions.  It  is  dis- 
tinguishable from  the  present  case  in  several  points,  deemed 
material  by  the  court,  and  especially  in  the  following  partic- 
ulars. Ist  The  statutes  under  which  the  sale  in  that  case 
was  made,  authorized  the  trustees  to  sell  without  any  adjudi* 
cation  by  any  court,  as  to  the  necessity  or  propriety  of  a  sale ; 
and  according  to  the  construction  of  the  court,  nothing  appear- 
ed on  tiie  fiice  of  those  statutes,  or  by  the  case,  showing  what 
fiiets  existed  to  induce  the  legislature  to  enact  them.  2d.  It 
£d  not  appear  frt>m  the  facts  as  stated  in  the  opinion  of  the 
court,  that  any  incapacity  existed,  by  reason  of  infancy  or  oth- 
erwise, disqualifying  the  remaindermen  from  disposing  of  the 
estate  in  the  lands  themselves ;  and  that  evidently  had  a  con- 
trolling influence  in  their  decision.  They  say,  "  Conceding 
that  it  is  within  the  power  of  the  legislature,  in  acting  as  the 
guardian  and  protector  of  those  who  are  disabled  to  act  for 
themselves  by  reason  of  infancy,  lunacy,  or  other  like  causes, 
constitutionally  to  pass  general  or  private  laws,  under  which  an 
efectual  disposition  of  their  lands,  and  other  property  may  be 
made,  in  order  to  promote  their  interests,  it  does  not  follow 
that  it  has  such  power  of  disposition  over  the  property  and 
eflfects  of  others  not  thus  incapacitated."  These  objections  are 
obvitfted  in  the  present  case, 
m.  All  the  requirements  of  the  acts  under  which  the  sales 
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in  question  were  made,  have  been  fully  complied  with,  and  no 
objection  is  made  to  the  title  on  the  ground  of  irregularity  in 
the  proceedings,  or  for  want  of  conformity  to  those  requirements. 
It  is  established  by  the  proofs  in  those  proceedings,  and  adjudg- 
ed by  the  court,  that  a  sale  of  the  premises  in  question  was  ex- 
pedient, and  calculated  to  promote  the  interests  of  all  parties 
to  be  affected  by  it. 

lY.  William  H.  Leggett  as  the  substituted  trustee,  under  the 
will  of  Gerardus  Post,  deceased,  had  power  under  the  provisions 
of  that  will,  with  the  consent  of  the  court,  to  sell  and  convey  the 
property  in  question,  irrespective  of  the  acts  of  the  legislature 
above  referi^d  to.  G^leb  S.  WoodhuII,  the  only  executor  who 
qualified,  made  a  sale  of  the  testator's  interest  in  the  farm  of 
which  the  premises  in  question  are  part,  and  received  back  a 
bond  and  mortgage  for  the  purchase  money.  That  mortgage 
was  foreclosed,  and  the  mortgaged  premises  were  purchased  at 
the  sale  thereof,  by  the  said  Caleb  S.  WoodhuII  as  executor  as 
aforesaid.  He  subsequently  conveyed  one  tenth  part  thereof  to 
William  Post,  a  son  of  the  testator,  who  afterwards  commenced 
proceedings  in  partition,  and  the  lots  in  question  were  allotted 
to  Mrs.  I^eggett  and  Mrs.  Barber,  and  their  respective  descend- 
ants, subject  to  the  estate  and  interest  therein  of  William  H. 
Leggett,  trustee  under  said  will,  who  had  been  substituted  as 
such  during  the  progress  of  the  partition  suit,  and  to  whom  the 
said  Caleb  S.  WoodhuII  had  conveyed  all  the  trust  property  in 
his  possession,  subject  to  his  control,  or  in  which  he  had  an  in- 
terest in  trust,  for  the  purposes  mentioned  in  said  will.  (2  JEer- 
fian,  294.    2  Comst  297.) 

y.  The  deed  tendered  to  the  defendants  was,  therefore,  suffi- 
cient to  vest  a  good  and  perfect  title  in  them.  It  was  not  only 
executed  in  compliance  with  the  provisions  of  those  acts,  but 
also  with  the  will  of  Gerardus  Post. 

YI.  Judgment  should,  therefore,  be  given  that  the  defendants 
pay  the  moneys  which  were  required  by  the  terms  of  sale  to  be 
paid,  with  interest  firom  the  time  of  the  tender  of  the  deed,  and 
that  they,  in  other  respects,  specifically  perform  the  said  agree- 
ment. 
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J.  M.  Chreenwood^  for  the  defendants.  I.  The  plaintiff  aa 
truBtee.  could  derive  no  power  of  sale  under  the  will  of  the  tes- 
tator. The  powers  and  trusts  were  conferred  on  three  executors 
and  trustees,  naming  them*  The  supreme  court  had  no  power 
to  clothe  Leggett  with  the  powers  conferred  by  the  will  on  the 
executors,  as  sought  to  be  done  in  their  orders  ;  for  the  trusts 
eould  only  be  executed  by  those  on  whom  they  were  conferred, 
and  they  must  all  join.  (Sinclair  y.  Jackson,  8  Coweti,  583. 
Green  v.  Miller,  6  Jokn.  39.) 

II.  There  was  a  contingent  remainder  created  by  the  will,  and 
existing  during  the  lives  of  Susan  and  Mary  Jaggar.  (2  R.  S. 
132,  4th  ed.)  It  was  not  a  vested  remainder,  unless  subject  to 
be  varied  and  defeated,  and  to  let  in  after-born  children..  And 
children  not  in  being  at  the  time  of  the  sale,  were  not,  and  could 
not  be,  affected  by  it.  (Baker  v.  LoriUard,  4  Comst  257.  See 
Branson^  opinion.  Powers  ^  Wyckoffy.  Bergen,  2  Seld.  358.) 

III.  To  authorize  the  court  of  chancery  to  make  a  sale,  the 
infants  must  be  seised  of  the  property.  Its  only  jurisdiction  ig 
derived  from  the  statute.  [Laws  o/1814,  p.  128,  i  1.  2  jK.  S. 
869.     Baker  v.  LoriUard,  4  Comst  257.) 

IV.  The  recited  acts  of  the  legislature  were  unconstitutional 
and  void.  The  will  was  valid  under  the  general  laws  of  the 
state,  when  made  and  proved ;  and  no  after  legislation  can  alter 
or  destroy  its  intent  The  legislature  could  not  divest  the  title, 
or  the  contingent  interests  of  persons  not  then  in  being.  {Cochr 
ran  v.  Van  Surlay,  20  Wend.  875.  See  opinion  of  Chancellor. 
Powers  V.  Bergen,  2  Selden,  358.) 

y.  It  could  not  be  sold  under  the  statute  authorizing  a  sale 
of  infants'  estate  for  taxes  and  assessments,  for  they  are  alleged 
to  be  paid,  in  one  suit 

YL  The  premises  should  have  been  sold  in  the  county  of 
Kings,  where  the  premises  are  all  situate. 

YII.  The  title  tendered  to  the  defendants  is  defective,  and 
they  were  not  obliged  to  accept  the  same. 

By  the  Court,  S.  B.  Strong.  P.  J.     The  deeds  in  these  cases 
were  executed  by  the  acting  (and  alleged  to  be  the  legitimate) 
Vol.  XXV.  13 
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trustee ;  the  person  entitled  to  receive  and  use,  the  income,  or 
rents  and  profits,  of  the  land  intended  to  be  conveyed  during 
her  life,  and  her  husband ;  and  the  special  guardian  of  their 
present  children  who  were  at  the  time  seised  of,  or  entitled  to, 
the  remainder.  No  objection  has  been  raised  to  the  form  of  the 
deeds,  or  to  the  mode  of  the  antecedent  proceedings,  so  that  the 
grantees  would  confessedly  take  whatever  estate  it  was  in  the 
power  of  the  grantees,  any  or  either  of  them,  to  convey.  If  that 
was  a  fee  simple  absolute,  then  the  defendants  must  take  their 
deeds  and  complete  their  several  purchases ;  otherwise  not. 

It  was  decided  by  the  court  of  appeals,  in  Leggeit  v.  Per- 
kinsy  (2  Comst.  297,)  that  the  devises  in  the  will  of  Gerardus 
Post  to,  or  in  favor  of,  his  daughters,  Mrs.  Leggett  and  Mrs.  Bar- 
ber, during  their  respective  lives,  were  valid,  and  vested  the 
legal  estate  in  the  trustees.  The  objection  to  the  devises  was 
that  the  trustees  were  directed  to  pay  over  to  (and  not,  in  the 
words  of  the  revised  statutes,  apply  to  the  use  of,)  the  daughters 
the  rents,  interest  or  net  income  of  the  lands  devised,  or  subse- 
quently to  be  purchased ;  and  it  was  also  supposed  that  as  there 
was  no  direct;,  devise  of  the  real  estate  to  the  trustees  they  did 
not  take  the  legal  fee.  The  court  decided  that  there  was  no 
substantial  difference  between  the  direction  to  pay  over  the  in- 
come, and  the  statutory  requisition  to  apply  it,  and  that  the 
authority  to  the  trustees  to  receive  and  pay  over  the  rents  or 
net  income  gave  to  them,  by  implication,  the  legal  estate,  within 
the  principle  established  in  the  case  of  Brewster  v.  Striker^ 
(2  Comst  19.)  I  was  a  member  of  that  court  when  Leggett  v. 
Perkins  was  decided,  and  concurred  with  Judges  Bronson  and 
Jewett,  against  the  opinion  of  the  majority.  And  I  have  enter- 
tained serious  doubts  as  to  the  accuracy  of  the  decision  in 
Brewster  v.  Striker.  There  are  no  very  cogent  reasons,  how- 
ever, (such  as  were  alluded  to  by  Judge  Harris  in  Baker  v. 
Lorillard,  4  Comst.  261,)  for  overruling  those  decisions  in  the 
court  where  they  were  rendered,  and  they  must  be  considered — 
especially  by  inferior  tribunals — as  the  settled  law. 

It  was  contended  by  the  counsel  for  the  defendants  that  the 
power  to  sell  the  testator's  lands  was  given  to  the  executors,  in 
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that  capacity,  and  not  as  general  trustees,  and  that  therefore  it 
could  not  be  transferred  to  another  by  an  order  of  a  coor t  of  equity. 
It  is  true  that  when  executors  take  a  power  to  sell  real  estate, 
in  order  that  the  proceeds  may  be  appropriated  by  them  in  the 
discharge  of  the  duties  ordinarily  devolved  upon  them,  such  as 
to  pay  debts,  or  to  make  any  appropriation  in  such  a  manner 
that  the  proceeds  might  be  considered  as  assets,  there  might  be 
an  incongruity  in  the  substitution  of  others  by  a  tribunal  not  in- 
trusted with  jurisdiction  over  the  settlement  of  the  estates  of 
deceased  persons.  But  in  this  instance,  the  testator,  in  another 
clause  of  his  will,  appoints  the  persons  whom  he  makes  execu- 
tors, '-  trustees  to  the  estates"  of  his  two  daughters,  and  Author- 
izes them  to  take  care  of,  manage  and  improve  the  same,  and  to 
pay  oyer  to  the  daughters  the  net  residue  thereof;  and  he  di- 
rects the  executors,  after  the  primary  sale  of  his  real  estate,  to 
put  out  and  invest  the  shares  of  the  proceeds  belonging  to  his 
daughters,  with  authority  in  the  execution  of  their  trust,  to 
invest  such  proceeds,  or  some  part  thereof,  in  the  purchase  of 
real  estate  for  the  use  and  benefit  of  his  daughters ;  and  in  fur- 
ther execution  of  their  trust,  to  sell  the  same,  or  any  such  estate 
BO  purchased,  with  the  allowance  of  the  court  of  chancery  first 
had  and  obtained  for  that  purpose.  These  powers  are  conferred, 
and  the  implied  estate  devolved,  upon  the  donees,  not  as  execu- 
tors but  as  ordinary  trustees,  such  as  are  designated  in  our 
statutes  relative  to  uses  and  trusts.  The  allusion  to  them  as 
executors  is  merely  a  convenient  way  of  designating  the  persons, 
and  is  not  designed  to  mark  the  capacity  in  which  they  are  to 
take.  Besides,  the  provision  that  the  sales  of  the  real  estate  of 
the  daughters  must  be  allowed  by  a  court  of  equity,  is  a  clear, 
indication  that  they  are  not  to  act  in  a  capacity  which  might 
subject  them  to  the  jurisdiction  of  a  different  tribunal.  I  have 
admitted,  in  effec^  that  a  court  of  equity  cannot  substitute  new 
executors,  as  such,  for  those  named  by  the  testator.  But  when 
their  duties  as  executors  have  terminated,  and  they  have  become 
simply  trustees,  it  seems  to  me  that  the  power  conferred  by  the 
revised  statutes,  (1  R.  S.  730,  §§  69,  71,)  upon  courts  of  equity, 
to  compel  the  resignation  of  a  trustee,  and  to  appoint  another 
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in  his  place,  is  applicable  and  may  be  exercised.  The  statata 
(i  69)  uses  the  terms  *'  any  trustee/'  and  the  expressions  are 
broad  enough  to  include  all  who  are  intrusted  with  the  manage^ 
ment-of  real  estate  in  that  capacity.  The  proyisions  of  the 
sections  which  I  hare  quoted  are  also  made  applicable  to  the 
grantees  of  powers  in  trust,     (i  102.) 

In  the  case  under  consideration  the  sole  acting,  and  so  fiur 
as  is  indicated  by  the  papers,  the  then  sole  surviving,  trustee 
(Mayor  Woodhull)  resigned  his  ofiSce,  and  his  resignation  was 
accepted  by  this  court,  and  the  plaintiff,  William  H.  Leggett, 
was  appointed  in  his  place,  and  of  course  with  the  same  powers^ 
The  proceedings,  it  is  true,  were  not  very  formal,  but  they  were 
substantially  effective. 

The  lands  in  question  bad  been  confessedly  legally  sold  by 
Woodhull,  under  the  general  power  given  in  the  ninth  clause 
of  the  will,  "  to  eell  the  testator's  estate."  He  had  secured  the 
purchase  money  by  a  mortgage  on  the  real  estate  sold,  pursuant 
to  a  direction  in  the  fifth  clause,  and  had,  under  the  same  clause, 
subsequently  purchased  such  real  estate,  in  part  for  the  benefit 
of  the  testator's  daughters.  There  had  not  been  any  division 
of  the  proceeds  when  the  real  estate  was  originally  sold,  nor 
was  the  subsequent  purchase  solely  for  the  daughters,  but  there 
was  afterwards  a  partition  between  the  testator's  children,  to 
which  the  acting  trustee  was  a  party.  And  after  that,  and  un- 
til his  resignation,  he  held  the  lands  in  question  as  their  shares, 
and  as  I  consider,  under  the  fifth  clause  of  the  will.  If  so,  he, 
before  such  resignation,  and  the  plaintiff  William  H.  Leggett 
afterwards,  had  the  power  to  sell  such  lands,  with  the  appro- 
bation of  this  court.  The  sales  were  made  by  such  substituted 
trustee  with  the  required  approbation ;  and  it  seems  to  me  that 
a  deed  from  him  alone  would  have  conveyed  a  good  title  to  the 
land.  If  so,  the  facts  that  it  had  been  sanct\pned  by  an  act  of 
the  legislature,  and  that  others  had  joined  with  him  in  the  con- 
veyance, would  not,  surely,  vitiate  or  impair  the  title. 

If  the  conveyances  by  the  ladies  entitled  to  the  income  of  the 
lands  in  question,  and  their  husbands,  would  be  simply  or  at  all 
conveyances  of  their  income,  and  without  express  legislative 
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sanction,  they  would  have  been  void  under  the  68d  section  of 
the  revised  statutes  relative  to  uses  and  trusts.  Bat  it  was 
oompettnt  for  the  legislature  to  relieve  them  from  such  restric- 
tion, at  any  rate  where  there  was  no  invasion  of  the  vested 
rights  of  others ;  and  that  was  done  by  the  act  entitled  "  An 
act  relative  to  the  lands  held  in  trust  by  William  H.  Leggett 
for  the  benefit  of  Susan  Post  Legett  and  her  descendants,"  and 
a  similar  act  relative  to  the  lands  held  for  Mrs.  Barber,  and  her 
descendants,  passed  June  21, 1853.  In  the  4th  section  it  was 
provided,  expressly,  that  conveyances  under  it,  executed  byHhe 
trustee,  by  the  ladies  and  their  husbands,  and  by  the  special 
guardian  of  their  inC^nt  children,  should  vest  in  the  purchasers 
a  fee  simple  absolute  against  all  persons  having  any  claim  to, 
or  interest  in,  the  premises,  under  the  will  of  Gerardus  Post. 
That  of  course  sanctioned  the  proposed  conveyances  by  Mrs. 
Post  and  Mrs.  Barber  and  their  husbands,  if  any  such  convey- 
ances were  necessary  to  complete  the  title  of  the  purchasers. 

Then  as  to  the  children  of  Mrs.  Post  and  Mrs.  Barber.  As 
those  in  esse  were  minors,  the  legislature  had  confessedly 
the  power  to  authorize  the  conversion  of  their  real  estate  into 
personal  property,  if  satisfied,  (as  it  no  doubt  was,)  that  such 
change  would  be  for  their  benefit.  Those  children  were,  at 
the  time  when  the  act  was  passed,  seised  of  the  entire  remain- 
der. That  remainder,  it  is  true,  was  subject  to  open  in  favor 
of  after-bom  children  of  their  mothers,  but  as  to  those  children 
there  was  not,  of  course,  any  vested  interest.  All  that  could 
be  claimed  in  their  behalf  was  that  they  should  receive  their 
portion  of  the  proceeds,  and  of  that  they  would  not  be  deprived 
by  the  act,  or  the  procedure  under  it.  I  am  inclined  to  agree 
with  Judge  Harris,  who  gave  the  leading  opinion  in  Baker  v. 
LoriUardj  (4  Comat  266,  267,)  that  children  in  being  who 
have  a  vested  remainder  in  fee  subject  to  open  to  let  in  after 
bom  children  of  the  same  parent,  may  be  regarded  as  holding 
the  legal  estate  not  only  for  their  own  benefit  but  as  tmstees 
of  such  after-bom  children ;  and  that  a  sale  may  carry  the  in- 
terest of  the  after-bom  children  as  well  as  of  those  in  being  at 
the  time.    Bspedally  is  this  true  if  the  sale  is  expressly 
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sanctioned  by  an  act  of  the  legislature  providing  in  effect  that 
it  must  be  made  manifest  to  the  court  ordering  and  confirming 
the  sale,  that  it  would  be  expedient,  and  calculated  to  promote 
the  interests  of  the  children,  whether  then  in  being  or  not| 
and  that  a  conyeyance  under  the  act  would  carry  the  fee  against 
the  after-born,  as  well  as  the  existing,  children.  Under  this 
legislation,  no  injustice  can  be  done  to  the  after-born  children, 
if  any  there  should  be  ;  and  I  cannot  see  why  the  proceedings 
under  it  will  not  pass  their  contingent  estate.  No  question 
wa9  made  in  this  case  but  that  the  special  guardian  of  the  ex- 
isting children  was  duly  appointed ;  and  there  can  be  no  doubt 
but  that  a  conveyance  to  which  ]^  is  a  party  will  effectually 
pass  their  estate,  if  indeed  that  would  not  pass  by  a  deed  from 
the  trustee. 

As  the  defendants  would,  in  my  opinion,  acquire  a  valid  title 
to  the  premises'  purchased  by  them,  under  the  proposed  convey- 
ances, they  should  be  required  to  complete  their  respective 
purchases. 

No  costs  should  be  awarded. 

[Orange  General  Term,  July  14, 1867.  S,  B,  Sirong,  Birdseye  and  Emctt, 
Justices.] 
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It  is  not  neoessary  that  a  traoscript,  ftom  a  Justice  of  the  peacOi  of  a  jadgment 
rendered  by  him,  should  show  the  proceedings  to  give  him  Jurisdiction  to  ren- 
der a  valid  Judgment,  in  order  to  authorize  it  to  be  filed  and  docketed.  It  is, 
for  that  purpose,  prima  facie  evidence  that  the  justice  had  Jurisdiction  to 
render  the  judgment 

Nor  is  it  necessary,  in  such  a  case,  that  the  certificate  of  the  county  cleik 
should  show  that  the  signature  of  the  justice  to  the  transcript  was  the  genu- 
ine  signature  of  the  justice ;  or  that  he  was,  at  the  time,  a  justice  of  the 
county. 

The  judgment,  when  docketed,  becomes  a  judgment  of  the  county  oooit,  and 
all  that  the  derk  ia  required  to  oeitiiy  is  as  to  the  comdam  of  the  oopgr 
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of  the  transcript,  filed  in  his  office,  and  the  docket  of  the  judgment.  It  is 
Dot  necessary  to  show  the  jurisdiction  of  the  justice,  in  order  to  establish  the 
validity  of  the  judgment. 

The  transcript  and  docketing  are  all  that  it  is  necessary  to  prove,  to  establish 
the  judgment  as  a  lien,  and  the  authority  of  the  clerk  to  issue  the  execution. 

A  person  in  possession  of  premises  is  presumed,  in  law,  to  be  the  owner,  or  at 
least  to  have  an  interest  which  is  the  subject  of  sale,  on  judgment  and  execu- 
tion against  him,  and  in  an  action  of  ejectment  brought  by  the  purchaser 
at  a  sheriff's  sale,  or  his  grantee,  against  such  defendant,  to  recover  the  pos- 
session, the  latter  cannot  show  an  outstanding  title  in  another,  to  defeat 
the  action. 

The  purchaser  at  the  sheriff's  sale,  in  such  a  case,  takes  the  right  the  occupant 
has,  and  if  the  occupant  is  a  tenant,  the  purchaser  becomes  the  qucui  tenant 
of  the  landlord,  and  the  occupant  whose  right  is  sold  after  the  execution  of 
the  sheriff's  deed,  remains  in  possession  as  the  mere  tenant  at  will,  or  suffer- 
ance, of  the  purchaser,  and  is  precluded  from  showing  an  outstanding  title  to 
defeat  the  action. 

But  the  defendant  may  show  as  a  defense,  that  the  interest  of  the  judgment 
debtor,  io  possession,  in  the  premises,  was  of  such  a  nature  that  it  could  not 
be  sold  on  execution,  and  that  consequently  the  purchaser  at  the  sheriff's 
sale  acquired  no  right. 

Where  the  plaintiff  proves  a  continued  possession  of  the  premises,  by  the  defend- 
ant, from  the  docketing  of  the  judgment  down  to  near  the  time  of  trial — a 
period  of  nearly  five  years^-this  is  sufficient  to  raise  the  presumption  of  a 
legal  estate,  in  him,  upon  which  a  judgment  would  attach  as  a  lien,  and  which 
was  the  subject  of  sale  on  execution. 

But  if  the^efcndant  has  conveyed  the  premises  to  a  third  person,  merely  remain- 
ing in  possession  at  the  pleasure  of  his  grantee,  without  any  agreement  giving 
him  a  right,  he  is  a  mere  tenant  at  will,  or  sufferance,  and  has  no  interest 
which  is  the  subject  of  sale  on  execution. 

From  the  mere  (kct,  however,  that  the  defendant  had  previously  conveyed  to  an- 
other, no  legal  presumption  will  arise  that  such  was  the  character  of  his  pos- 
session. If  he  wishes  to  defeat  the  plaintiff^s  title,  on  that  ground,  he  must 
show  affirmatively  what  the  character  of  his  holding  under  his  grantee  was 
between  the  time  of  the  conveyance  and  the  sheriff's  sale.  The  onus  is  upon 
him,  and  the  legal  presumption  against  him. 

THE  action  was  ejeotment  for  a  piece  of  land  situate  in  the 
town  of  Hornby,  in  the  county  of  Steuben.  The  plaintiff 
deriyed  title  through  a  sheriff's  sale  of  the  premises.  On  the 
19th  of  June,  1851,  Morrow  recovered  a  judgment  for  f  93.38, 
damages  and  costs,  before  a  justice  of  the  peace  of  the  above 
named  town,  against  the  defendant,  and  had  a  transcript  of  his 
judgment  filed  and  docketed,  in  the  county  clerk's  ofBce  of  said 
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county,  on  the  25th  of  June,  the  same  year.  On  the  2d  of  Sep- 
tember, 1852,  an  execution  was  issued  to  the  sheriff  of  said 
county,  upon  said  judgment,  by  the  county  clerk,  and  the  prem- 
ises in  question  were  sold  at  public  sale  on  the  4th  of  Novem- 
ber, 1852.  A  certificate  of  sale  was  duly  given,  and  filed,  and 
the  sheriff  conveyed  the  premises  by  deed  to  the  purchaser,  on 
the  3d  of  April,  1854.  The  plaintiff  derived  title  by  quit- 
claim deed,  from  the  purchaser  at  the  sheriff's  sale,  on  the  9th 
of  May,  1854.  It  was  proved  on  the  trial,  on  the  part  of  the 
plaintiff,  that  the  defendant  was  in  possession  of  the  premises 
at  the  time  the  transcript  of  the  judgment  was  filed  and  dock- 
eted, and  that  he  continued  in  possession  from  that  time  up 
to  within  two  weeks  of  the  trial.  The  evidence  of  the  judg- 
ment was  a  copy  of  the  transcript  of  the  justice's  judgment, 
filed  in  the  county  clerk's  ofiice,  and  the  docket  of  the  judgment 
in  said  ofiice,  authenticated  by  the  certificate  of  the  clerk,  and 
the  seal  of  the  county.  The  certificate  did  not  state  that  the 
justice  before  whom  the  judgment  purported  to  have  been 
rendered,  was  at  the  time  an  acting  justice  of  said  county, 
nor  that  his  signature  thereto  was  genuine  ;  nor  did  the  tran- 
script show  the  proceedings  before  the  justice,  by  which  he 
acquired  jurisdiction.  The  defendant  objected  to  the  reading 
of  the  transcript  and  clerk's  certificate  in  evidence,  on  the 
grounds,  1.  That  it  did  not  appear  that  the  justice  had  any 
jurisdiction  to  render  the  judgment ;  and  2.  That  it  did  not 
appear  from  the  certificate  that  the  justice  was  a  justice,  nor 
that  his  signature  to  the  transcript  was  genuine.  The  objec- 
tion was  overruled,  the  transcript  and  certificate  received  in 
evidence,  and  the  defendant's  counsel  excepted.  The  same  ob- 
jection was  made  to  the  execution  as  evidence,  and  the  pro- 
ceedings under  it,  and  the  like  decision  made  and  exception 
taken.  The  plaintiff  then  called  the  justice  who  rendered  the 
judgment,  and  proved  by  him  that  at  the  time  of  rendering 
such  judgment  he  was  an  acting  justice,  and  proved  from  his 
docket  a  regular  action  and  judgment.  The  defendant,  by  way 
of  defense,  then  offered  to  prove  that  on  the  1st  of  April,  1851, 
he,  for  a  valuable  consideration,  conveyed  the  premises,  by  war- 
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ranty  deed,  to  Newman  Potter,  who  thereby  became  the  owner, 
and  that  said  deed  was  then  duly  acknowledged,  and  recorded 
in  the  office  of  the  clerk  of  Steuben  county.  And.  that  on  the 
Ist  of  January.  1853,  Potter  conveyed  the  premises  by  war- 
ranty deed  to  Charles  D.  Thomas,  which  deed  was  duly  ac- 
knowledged and  recorded.  And  that  on  the  1st  of  April,  1853| 
the  said  defendant  occupied  the  premises  under  a  written  lease 
from  Thomas,  and  had  from  that  time,  until  he  quit  the  prem- 
ises. To  this  evidence  the  plaintiff's  counsel  objected,  and  the 
court  sustained  the  objection  and  excluded  the  evidence,  to 
which  ruling  the  defendant's  counsel  excepted.  The  action  was 
commenced  on  the  18th  of  May,  1854,  and  was  tried  before  the 
Hon.  E.  Darwin  Smith,  justice,  at  the  Steuben  circuit,  on  the 
second  Monday  of  January,  1856.  The  plaintiff  had  a  verdict, 
and  the  defendant  appealed  from  the  judgment  thereon,  to  the 
general  term. 

X  Maynard^  for  the  plaintiff. 

Geo,  B.  Bradley^  for  the  defendant 

By  the  Court,  Johnson,  P.  J.  The  certified  copy  of  tran- 
script, and  docket,  were  properly  received  in  evidence.  It  is 
not  necessary  that  a  transcript,  from  a  justice,  of  a  judgment 
rendered  by  him,  should  show  the  proceedings,  to  give  jurisdic- 
tion to  render  a  valid  judgment,  in  order  to  authorize  it  to  be 
filed  and  docketed.  It  is  for  that  purpose  prima  facie  evi- 
dence that  such  justice  had  jurisdiction  to  render  the  judgment, 
(Hyde  v.  JoneSy  9  Cowen,  182.  Jackson  v.  Tuttle,  Id.  233.) 
Nor  is  it  necessary,  in  such  a  case,  that  the  certificate  of  the 
county  clerk  should  show  that  the  signature  of  the  justice  to 
the  transcript  was  the  genuine  signature  of  the  justice ;  nor 
that  he  was  at  the  time  a  justice  of  the  county.  The  judgment, 
when  docketed,  became  a  judgment  of  the  county  court  {Cknie, 
i  63.)  And  all  that  the  clerk  was  required  to  certify,  was  to 
the  correctness  of  the  copy  of  the  transcript,  filed  in  his  office, 
and  the  docket  of  the  judgment.     The  provisions  of  the  revised 
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Statutes,  (2  R.  8.  269,  270,  hh  246,  247,)  for  making  transcripts 
from  justices'  dockets  evidence,  do  not  apply  to  this  case. 
They  only  apply  to  cases  )if  here  the  judgment  and  proceedings 
remaining  before  the  justice  are  sought  to  be  proved.  The 
transcript  and  docketing  were  all  that  it  was  necessary  to  prove 
to  establish  the  judgment  as  a  lien,  and  the  authority  of  the 
clerk  to  issue  the  execution.  {Tuttle  v.  Jackson^  6  Weiid, 
213.  Jackson  v.  Rowland^  Id,  666.)  The  code  makes  it  the 
duty  of  the  justice  to  give  a  transcript,  on  the  demand  of  the 
party  in  whose  favor  the  judgment  has  been  rendered,  and  au- 
thorizes the  clerk  of  the  county  where  the  judgment  was  ren- 
dered, (0  file  and  docket  the  same,  and  also  to  issue  an  execution 
thereon  to  the  sheriff  of  the  county.  (CWe,  §§  63,  04.)  Upon 
filing  the  transcript,  and  docketing  the  judgment,  it  then  be- 
comes a  judgment  of  the  county  court.  And  although  county 
courts  are  held  to  be  courts  of  limited  and  inferior  powers,  so 
that  nothing  is  to  be  presumed,  in  favor  of  their  jurisdiction, 
but  jurisdiction  must  always  be  afiirmatively  shown,  it  does  not 
become  necessary  to  show  the  jurisdiction  of  the  justice,  to  es- 
tablish the  validity  of  these  judgments.  They  become  judg- 
ments of  that  court,  not  by  virtue  of  any  proceedings  before  it, 
but  by  virtue  of  the  statute,  upon  the  filing  and  docketing  of 
the  transcript.  The  same  rules,  therefore,  which  prevailed  in 
regard  to  the  necessary  proof  of  such  judgments,  before  the 
code,  are  still  applicable,  for  the  same  reasons.  If  other  proof 
were  necessary,  however,  it  was  made  in  this  case,  and  the  reg- 
ularity of  the  judgment  before  the  justice  established. 

The  question  of  greatest  difficulty  grows  out  of  the  offer  of  the 
defendant  to  prove  his  conveyance  of  the  premises,  before  the 
judgment  to  Potter,  the  conveyance  of  the  latter  to  Thomas, 
after  the  sheriff's  sale,  and  the  nature  and  character  of  his  pos- 
session under  Thomas. 

It  has  b^en  repeatedly  held  that  a  person  in  possession  of 
premises  is  presumed,  in  law,  to  be  the  owner,  or  at  least  to  have 
an  interest  which  is  the  subject  of  sale,  on  judgment  and  execn- 
tion  against  him,  and  that  in  an  action  of  ejectment  brought  by 
the  purchaser  at  a  sheriff's  sale,  or  his  grantee,  against  such 
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defendant,  to  recoyer  possession,  the  latter  cannot  show  an 
outstanding  title  in  another,  to  defeat  the  action.  {Jackson 
y.  Graham,  3  Caines,  188.  Jackson  v.  Bush,  10  John.  223. 
Jackson  V.  Parker,  9  Cowen,  81.  Colvin  v.  Baker,  2  Barb. 
S.  C.  Rep.  206.)  The  purchaser  at  the  sheriff's  sale  in  each  a 
case,  takes  the  right  the  occupant  has,  and  if  the  occupant  is  a 
tenant  the  purchaser  becomes  the  quasi  tenant  of  the  landlord, 
and  the  occupant  whose  right  is  sold  after  the  execution  of  the 
sheriff's  deed,  remains  in  possession,  as  the  mere  tenant  at  will, 
or  sufferance,  of  the  purchaser,  and  is  precluded  from  showing 
an  outstanding  title,  to  defeat  the  action.  The  reason  of  this 
rule  was  said,  in  Jackson  v.  Graham,  to  be,  that  '^  a  contrary 
doctrine  would  open  a  door  to  fraud,  because  a  defendant  might 
allege  an  interest  which  could  not  be  sold,  and  if  taken  to  be 
true,  it  might  defeat  his  creditor  of  a  freehold  estate."  The 
interests  of  the  landlord  could  in  no  respect  be  prejudiced,  by 
the  action.  It  was  held  in  Colvin  v.  Baker,  {supra,)  that  in  a 
case  like  this,  the  defendant  may  show,  as  a  defense,  that  the 
interest  of  the  judgment  debtor,  in  possession,  in  the  premises, 
was  of  such  a  nature  that  it  could  not  be  sold  on  execution,  and 
that  consequently  the  purchaser  at  the  sheriff's  sale  acquired 
no  right.  This,  I  apprehend,  must  be  corrects  For  if  the  in- 
terest ofthe  judgment  debtor  in  possession  was  of  such  a  nature 
that  the  judgment  did  not  become  a  lien  upon  it,  and  it  could 
not  be  sold  upon  execution,  the  purchaser  could  acquire  no  right 
or  title,  as  against  any  one.  The  sheriff's  deed  would  convey  noth- 
ing, and  no  legal  relation  could  spring  from  the  sale,  between 
either  the  purchaser  and  landlord,  or  the  purchaser  and  the  de- 
fendant. The  principle  of  estoppel  could  not  apply  in  such  a 
case.  The  evidence  would  simply  rebut  the  legal  presumption 
growing  out  of  the  defendant's  possession,  and  operate  to  con- 
trovert the  plaintiff's  title.  The  plaintiff  in  ejectment  must 
recover  upon  the  strength  of  his  own  title,  and  the  defendant 
nay  always  controvert  it,  unless  his  relation  to  the  plaintiff  is 
such  as  to  estop  him. 

The  offer  of  the  defendant  must,  for  the  purposes  of  this  case, 
be  taken  to  be  true.    But  it  was  not  broad  enough  to  bring  him 
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within  the  rule  established  in  Colvin  v.  Baker,  The  plaintiff 
had  proved  a  continaed  possession  of  the  premises,  by  the  de- 
fendant, from  the  docketing  of  the  judgment  up  to  near  the  time 
of  trial,  a  period  of  nearly  five  years.  This  was  certainly  sufB* 
cient  to  raise  the  presumption  of  a  legal  estate,  in  him,  upon 
which  a  judgment  would  attach  as  a  Ken,  and  which  was  the 
subject  of  sale  on  execution.  And  granting  that  the  fee  of  the 
premises  was  in  Potter,  at  the  time  the  judgment  was  docketed, 
and  the  premises  sold  on  the  execution,  it  does  not  follow  that 
the  defendant's  right  could  not  be  sold  on  execution.  I  grant 
that  if  it  be  true  that  the  defendant  was,  after  his  conveyance 
to  Potter,  merely  remaining  in  possession,  at  the  pleasure  of  his 
grantee,  without  any  contract,  or  agreement,  giving  him  a  right, 
he  was  a  mere  tenant  at  will,  or  sufferance,  and  had  no  interest 
which  was  the  subject  of  sale  on  execution.  (1  R,  S.  722,  i  5.) 
But  there  is  no  legal  presumption  that  such  was  the  character 
of  his  possession,  under  the  evidence,  from  the  mere  fact  that 
h€  had  previously  conveyed  to  Potter.  If  he  wished  to  defeat 
the  plaintiff's  title,  on  that  ground,  it  was  for  him  to  show  affirm- 
atively, what  the  character  of  his  holding  was,  under  Potter, 
between  the  time  of  the  conveyance  and  the  sheriff's  sale.  The 
^onics  was  upon  him,  and  the  legal  presumption  against  him. 
For  aught  we  can  know,  he  may  have  had  a  lease,  for  a  term  of 
years,  which  had  not  expired  at  the  time  of  the  sheriff's  sale, 
nor  at  the  time  of  the  conveyance,  by  Potter  to  Thomas,  and  the 
attornment  of  the  defendant  to  the  latter.  In  that  case  the 
conveyance  to  Thomas  would  be  subject  to  the  term  of  the  lease, 
and  the  purchaser  at  the  sheriff's  sale,  having  acquired  that  right, 
the  attornment  of  the  defendant  to  Thomas  would  be  void.  The 
plaintiff  would  be  quasi  tenant  to  the  owner  of  the  fee,  and  the 
defendant  the  mere  tenant  at  will  or  sufferance  of  the  plaintiff, 
and  incapable  of  destroying  his  rights  by  a  new  agreement.  If 
the  defendant  was  a  tenant  for  a  term  of  years,  under  Potter,  it 
was  for  him  to  show  what  the  term  was,  and  when  it  expired. 
Because  if  it  had  expired  before  the  action  was  commenced,  the 
defendant  might,  I  apprehend,  have  shown  that  as  a  defense, 
Qpon  the  same  principle  that  a  tenant  may  show  that  his  land- 
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lord's  iDterest  in  the  premises  has  expired,  or  been  extinguished, 
since  the  relation  between  them  was  created,  and  that  the  title 
is  outstanding  in  another.  {Jackson  y.  Rowland,  supra.)  The 
evidence  offered  would  not  show,  nor  tend  to  show,  either  that 
the  defendant  was  a  tenant  at  sufferance,  or  that  the  plaintiff's 
interest,  acquired  under  the  purchase  at  the  sheriff's  sale,  had 
expired,  before  the  commencement  of  the  action ;  and  it  was 
therefore  properly  rejected,  as  irreleyant  and  immaterial.  The 
defendant  did  not  propose  to  follow  it  up  by  any  other  evidence. 
It  is  true  that  the  plaintiff  only  acquired  by  his  deed  the  right 
which  the  defendant  had,  at  the  time  the  judgment  was  docketed, 
and  the  defendant's  interest  sold  upon  the  execution.'  A  subse- 
quent title  or  term  lawfully  acquired  by  the  defendant  would 
not  enure  to  the  plaintiff  in  a  case  of  this  kind.  All  the  plain- 
tiff can  take  by  his  recovery  is  the  defendant's  interest  as  it 
was  when  the  judgment  was  docketed,  or  at  any  time  after,  up 
to  the  sale.  And,  as  has  been  before  shown,  the  presumption 
is,  that  the  right  continued  at  least  until  the  action  was  brought, 
unless  the  contrary  is  shown.  The  ruling  at  the  circuit  was 
correct,  and  the  judgment  must  be  affirmed. 

[Monroe  Oenbral  Term,  September  7,  1857.    Johnson,  WeUei  and  T.  R, 
Strong,  Jnsticea.] 


Williams,  receiver  &c.  vs.  Babcock. 

Although  the  authority  of  a  mutual  insuranoe  oompauy,  organized  under  the 
sd  of  1849,  to  commence  busineu,  and  issue  poHciee,  is  by  tlie  act  made  to 
depend  upon  the  making  and  filing  of  the  certificates  of  the  comptroller  and 
secretary  of  state,  mentioned  in  the  11th  section,  the  statute  contemplates  that 
the  corporation  shall  enter  into  contracts,  before  the  certificates  are  made,  or 
filed ;  and  b7  necessary  implication  authorizes  the  making  of  such  contracts. 

Such  contracts,  however,  would  become  of  no  aTail,  if  the  organization  was  not 
snhsequenUy  completed,  by  the  making  and  filing  of  the  certificates.  Th^ 
are  to  be  regarded  in  the  nature  of  preliminary  engagements,  to  become  valid 
upon  the  complete  organization  of  the  company,  according  to  the  reqube- 
meotB  of  the  statute. 
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But  a  note,  Dot  payable  at  the  end  of,  or  within,  twelve  months^rom  its  date, 
and  not  nej^otiable,  but  payable  to  the  company  or  its  treasurer  for  the  time 
being,  and  in  such  portions  and  at  such  times,  as  the  directors  of  said  com- 
pany may,  agreeably  to  their  charter  and  by-laws,  require,  is  not  such  a  note 
as  is  required  by  section  five  of  the  statute.  ' 

The  act  of  1849  was  not  designed  to  designate  the  class  of  notes  taken  prelimi- 
narily under  section  five,  but  such  notes  only  as  should  be  taken  after  the  organi- 

.  zation  should  become  complete,  and  the  charter  of  force  as  a  law  or  rule  of 
action. 

Where  an  insurance  company  on  the  3d  of  May,  1860,  received  an  application 
fh>m  the  defendant,  for  insurance,  and  his  promissory  note  for  the  premiumi 
payable  in  such  portions,  and  at  such  times,  as  the  directors  should  require, 
and  issued  a  policy  on  the  same  day,  which  was  a  month  and  a  half  before 
the  company  was  authorized  to  commence  business,  and  issue  policies,  under 
t^eir  charter,  or  to  enter  into  any  engagement,  except  upon  receiving  notes 
of  the  character  prescribed  by  section  five  of  the  statute ;  Held  that  the 
policy  thus  issued  was  issued  without  any  authority  to  uphold  it,  and  was 
consequently  void,  and  the  note  without  consideration. 

The  appointment  of  an  individual  as  receiver  of  a  mutual  insurance  company, 
confers  upon  him  the  same  power  to  make  assessments,  upon  premium  notes, 
and  to  determine  the  time  of  payment,  which  the  directors  had,  and  author- 
izes him  to  give  notices  thereof  in  the  same  manner.  But  the  appoint 
meiit  itself  does  not  determine  either  the  amount  of  the  indebtedness  of  a 
member,  or  the  time  of  payment. 

Where  the  obligation  of  the  assured,  to  pay,  is  made,  by  the  terms  of  the  pre- 
mium note,  to  depend  upon  an  assessment,  and  notice  thereof,  it  Is  the  duty 
of  the  receiver  to  proceed  forthwith  and  make  an  assessment  and  give  the 
notice.  Until  he  has  done  this,  he  cannot  maintain  an  action  upon  a  premium 
note. 

Assessment  and  notice,  are  essential  conditions,  both  in  respect  to  the  amount 
to  be  paid,  and  the  time  of  payment.  And  until  these  are  shown,  no  breach 
on  the  part  of  the  maker  is  established.  If  there  is  no  allegation  or  proof, 
on  that  subject,  in  an  action  by  the  receiver,  upon  a  premium  note,  the  plain- 
tiff should  be  nonsuited. 

APPEAL  bj  the  plaintiff,  from  a  judgment  of  nonsuit.  The 
complaint  alleged  the  organization  of  ''The  New  York 
State  Mutual  Insurance  Company,"  on  the  18th  of  June,  1850, 
under  the  act  to  provide  for  the  incorporation  of  insurance  com- 
panies ;  that  on  the  8d  day  of  May,  1850,  the  defendant  made 
application  for  insurance ;  that  a  policy  was  thereupon  issued, 
dated  May  3d,  1850  ;  that  a  note  was  given  for  such  policy  so 
dated,  as  its  consideration,  payable  in  such  portions  and  at  saoh 
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time  or  times  as  the  directors  of  said  company  might,  agreeably 
to  their  charter  and  by-laws,  require.  The  complaint  then  set 
forth  the  appointment  of  the  plaintiff  as  receiver  of  the  said  com- 
pany, and  an  order  of  the  court  directing  him  to  collect  the 
notes.  The  answer  denied  the  organization  of  the  company, 
the  execution  of  the  note,  and  the  amount  unpaid.  The  plain- 
tiff proved,  on  the  trial,  the  declaration  and  charter  of  the 
company,  the  certificate  of  the  commissioners,  appointed  to 
examine  into  and  certify  that  the  company  had  agreements  for 
insurance,  the  premiums  upon  which  amounted  to  the  sum  of 
$100,000,  which  was  dated  June  10th,  1850 ;  the  certificate 
of  the  comptroller,  made  June  11th,  1850 ;  a  certificate  show- 
ing that  these  instruments  were  filed  in  Wayne  county  clerk's 
ofiSce,  June  18th,  1850 ;  an  order  appointing  the  plaintiff  re- 
ceiver of  the  company  ;  also  the  bond  of  the  receiver,  to  which 
the  defendant  objected ;  also,  two  orders,  made  on  application 
of  the  plaintiff,  to  collect  the  notes.  These  were  objected  to  by 
the  defendant ;  also,  the  application  for  insurance  ;  also  the 
note  given  by  the  defendant,  which  was  as  follows : 

"  300.00.  For  value  received,  in  policy  No.  558,  dated  May 
3d,  1850,  issued  by  the  New  York  State  Mutual  Insurance 
Company,  I  promise  to  pay  the  said  company,  or  their  treasur- 
er, for  the  time  being,  the  sum  of  three  hundred  dollars,  in 
such  portions,  and  at  such  time  or  times  as  the  directors  of 
said  company  may  agreeably  to  their  charter  and  by-laws  require. 

J.  K.  Babcock. 
J.  M.  Wheeler,  surety. 

Dated  Canandaigua,  May  3d,  1850." 

The  plaintiff  then  rested.  Whereupon  the  defendant  moved 
that  the  plaintiff  be  nonsuited,  on  the  following  grounds : 
1st.  That  it  appeared  from  the  proof  that  the  company  was  not 
organized,  nor  authorized  to  issue  policies,  nor  take  notes  for 
policies  of  insurance,  till  June  18th,  1850 ;  whereas  the  note, 
on  its  face  and  by  its  terms,  was  given  May  3d,  1850,  and  for  a 
policy  of  insurance  as  its  consideration,  issued  on  that  day  by  a 
company  not  in  existence,  and  was  therefore  without  consideration 
and  void.    2d.  That  the  note  purported  on  its  face  to  be  for  a  pol- 
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icy  of  insurance  already  issued,  and  not  in  consideration  of  an 
agreement  to  insure,  and  that  there  was  no  proof  to  show 
that  it  was  given  upon  an  agreement  to  insure.  3d.  That  in  and 
by  the  charter,  the  company,  contrary  to  law,  divided  its  risks 
into  two  classes  and  its  notes  into  two  classes,  and  pro- 
vided in  such  division  that  the  losses  in  one  class  should  not 
be  paid  from  funds  belonging  to  the  other  class,  thereby  creating 
two  companies,  neither  of  which  had  the  amount  of  capital  re- 
quired by  the  act  of  June  10,  1849,  viz.  $100,000.  4th.  That 
the  premium  note  of  the  defendant  was  not  in  the  form  re- 
quired by  the  5th  section  of  said  act,  and  was  not  payable  at 
the  end  of  or  within  twelve  months  from  the  date  thereof,  nor 
at  any  time,  and  was  not  negotiable.  5th.  That  there  was  no 
evidence  that  payment  of  the  note  had  been  required  by  the 
directors,  or  any  competent  authority,  pursuant  to  the  charter 
and  by-laws  of  the'  company,  and  the  terms  and  conditions 
expressed  in  the  note.  6th.  There  was  no  evidence  of  any 
losses  or  expenses  sustained  by  the  company,  requiring  its 
payment,  nor  of  any  assessment  having  been  made  thereon, 
pursuant  to  the  charter  and  by-laws.  7th.  That  there  was  no 
evidence  to  show  that  the  note  was  due,  or  any  part  thereof. 
The  court  granted  the  motion  for  nonsuit,  and  the  plaintiflf  ex- 
cepted. 

J.  M.  ^  H.  F,  Hatchf  for  the  appellant.  I.  This  company 
was  a  "  moneyed  corporation."  (1  R,  S,  ith  ed,  1122,  §  54.)  The 
notes  taken  by  it  for  premiums  on  insurances  are  the  capital 
stock  of  the  company,  {Laws  of  1849,  p,  441,  ch.  808,  ii  5, 11, 
13,)  and  the  plaintiff  as  receiver  is  imperatively  required  by 
the  statute,  (2  R,  S.  part  3,  ch.  8,  title  4,  arts.  2  and  8.  ithed. 
pp,  704  to  714,  and  especially  by  h  79,  p,  711,)  to  sue  for,  col- 
lect and  recover  any  sum  remaining  due  thereon.  {Hyde  v. 
Lynde,  4  Comst.  387.  Van  Buren  v.  The  Chenango  County 
Mutual  Ins.  Co.  12  Barb.  671.  HUl  v.  Reed,  16  id.  280, 286. 
Thomas  v.  Achilles,  Id.  491.  JB^de  v.  Beardsley,  Hyde  v. 
Marvin,  Hyde  v.  Sawyer,  decided  in  general  term  6th  dia- 
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trict.  White  v.  LeeloreSj  iih  district^  November  1865,  de- 
cided by  C.  L,  Allen,  J,) 

II.  In  the  hands  of  tho  company  the  circumstances  and  mode 
of  their  collection  are  regulated  by  the  general  insurance  act 
of  1853,  and  the  charter  and  by-laws  of  the  company,  and  the 
terms  of  the  note,  {Hurlbvi  v.  Root,  12  How.  511 ;)  but  in  the 
hands  of  a  receiver,  the  mode  of  collection  is  regulated  by  the 
revised  statutes  in  regard  to  insolvent  corporations.  (2  R.  S. 
1st  ed.  462,  469,  »  67, 68, 69,  p.  470,  §  79.  Hurlbut  v.  Carter, 
21  Barb.  221.) 

ni.  The  order  appointing  the  receiver  is  in  the  nature  of  a 
decree  in  a  creditor's  suit,  where  several  distinct  creditors  have 
claims  for  the  payment  of  their  demands  ratably,  or  in  order 
of  priority  ;  and  it  is  no  defense  to  an  action  on  the  note  to  say 
that  the  debts  of  the  corporation  are  not  sufficient  to  require 
the  whole  capital  to  be  paid  in  ;  because  if  a  surplus  is  in  the 
end  found  to  exist,  after  paying  the  liabilities  of  the  corpora- 
tion, the  expenses  of  collection,  and  the  receiver's  fees,  that 
surplus  is  directed  by  the  statute  to  be  refunded  touthe  mem- 
bers. (10  Paige,  290,  382.  1  Barb.  Ch.  122.  2  R.  S.  1st 
erf.  p.  385,  §  83.    12  fiari.  675.) 

lY.  The  receiver  is  authorized  and  empowered,  under  an 
order  from  the  court  appointing  him,  but  not  otherwise,  to 
assess  the  notes  and  collect  a  less  amount  than  the  unpaid  bal- 
ance upon  them  ;  but  it  is  not  made  his  duty ;  and,  he  lacks  the 
power,  unless  ordered  by  the  court  to  do  so.  (Laws  of  1852, 
p.  67,  i  2.  Act  of  1858,  p.  909,  i  18.  Laws  of  1854,  p. 
602,  i  1.) 

y.  It  is  impossible  to  close  up  a  mutual  insurance  company, 
by  making  assessments  upon  the  capital,  because  the  members 
aire  guarantors  of  each  other's  responsibility,  and  the  responsi- 
ble must  be  reassessed  to  pay  from  assessment  to  assessment 
the  uncollectable  assessments,  or  shares  of  insolvent  members, 
interminably;  and  there  is  no  rule  for  determining  who  of 
them  are,  in  the  words  of  the  statute,  {i  79,)  insolvent ;  or 
what  decides  the  uncollectability  of  an  assessment.  {Bangs, 
receiver  ^c.  v.  Ch'ay,  2  Kern.  477.) 
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'  M.  S.  Newton,  for  the  defendant.  I.  The  New  York  State 
Mutual  Insurance  Company  was  not  organized  till  the  18th 
day  of  June,  1850,  and  could  not  issue  any  policy  of  insurance 
till  that  time.  {See  Gen.  Ins.  Law,  1  R.  S.  1279,  4th  ed.) 
The  certificate  and  oath  of  the  committee  appointed  by  the 
comptroller,  were  made  June  10th,  1850.  The  comptroller's 
certificate  was  made  June  11th,  1851,  and  the  charter  &c.,  was 
filed  in  Wayne  county  clerk's  office,  June  10th,  1850.  The 
company  was  therefore  not  organized,  nor  could  it  issue  policies 
of  insurance  till  June  18th,  1850. 

II.  The  complaint  itself  alleges  that  the  company  was  or- 
ganized June  18th,  1850. 

III.  But  the  note  in  this  case  is  a  premimm  note  given  on  aa 
application  for  insurance,  with  a  policy  of  insurance  for  its  con- 
sideration, not  on  an  agreement  to  insure.  The  note  is  dated 
May  3d,  1850 ;  the  policy  is  dated  May  3d,  1850,  and  issued  at 
the  same  time.  This  was  more  than  a  month  before  the  or- 
ganization of  the  company.  The  policy  was  therefore  illegal 
and  the  note  void. 

lY.  But  the  note  by  its  express  terms — the  same  being  part 
of  the  contract  of  the  defendant — is  payable  *'  in  such  portions 
and  at  such  time  or  times  as  the  directors  of  said  company  may, 
agreeably  to  their  charter  and  by-laws,  require."  By  the  char- 
ter of  the  company,  the  insured  are  only  bound  to  pay  for 
losses  in  proportion  to  the  amount  of  their  notes  respectively. 
They  are  only  bound  to  pay,  after  the  loss  is  ascertained,  the 
proportion  determined  by  assessment,  after  notice  is  published, 
after  thirty  days'  notice  by  publication  or  otherwise,  and  after 
refusal  or  neglect  to  pay  assessment.  The  contract,  therefore, 
of  the  defendant  is  not  only  expressly  limited  and  conditional, 
but  the  charter,  under  and  in  pursuance  of  which  it  is  made,  en- 
ters into  and  forms  part  of  the  contract,  and  declares  those  limita- 
tions and  conditions. 

y.  The  act  of  1853,  in  regard  to  mutual  insurance  compa- 
nies, contains  the  same  provisions  as  the  note  and  the  charter 
in  this  case,  and  enforces  by  statute  the  same  conditions  and 
limitation  of  liability  which  are  contained  in  the  contract.     This 
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compaDy  is  made  subject  to  that  act  {Laws  of  1853,  i  20} 
p.  918;  §18,  p.  909.) 

VI.  By  the  express  terms  of  the  contract,  by  the  provis- 
ions of  the  charter  and  by  the  requirements  of  the  statute,  a 
loss  sustained  by  the  company,  an  assessment  to  determine  the 
porti(Hi  of  the  note  liable  to  contribute  to  the  payment  of  such 
loss,  and  notice  for  thirty  days  of  such  assessment,  must  be 
shown  as  matters  precedent  to  the  liability  of  the  defendant 
(Hurlbut  Y.  Root,  12  Howard,  511.  Shaughncsey  y.  The 
Rensselaer  Ins.  Co,,  21  Barb.  605.  Thomas  v.  Whalhn,  cfe- 
cisian  at  gen.  term,  5th  dist.  Bangs  v.  Mcintosh,  28  Barb* 
591.)  In  this  case  the  complaint  does  not  allege,  nor  does  the 
proof  show,  any  loss,  assessment,  or  notice,  or  other  ground  for 
the  plaintiff  to  recover,  except  the  making  of  the  note  and 
the  organisation  of  the  company,  and  the  appointment  of  the 
plaintiff  as  receiver. 

y II.  The  receiver  only  takes  the  assets  of  the  company,  and 
the  contracts  or  notes  held  by  the  company  cannot  be  changed 
in  their  terms  by  being  transferred  either  to  an  officer  appoint- 
ed by  the  court  or  to  any  other  person.  {Shaughnesey  v. 
The  Rensselaer  Ins.  Co.,  21  Barb.  605.) 

YIII.  The  case  of  Van  Buren  v.  The  Chenatigo  County 
Mutual  Ins.  Co.,  (12  Barb.  671,)  was  a  motion  to  determine 
the  commission9  to  which  the  receiver  was  entitled,  ^nd  the 
remarks  of  the  judge  beyond  deciding  that  question,  were 
mere  obiter  dicta.  If  the  court  intended  to  say  that  the  pre- 
mium notes,  being  the  assets  of  the  company,  were  changed  in 
their  terms  by  being  transferred  to  a  receiver,  this  opinion  is 
founded  upon  an  erroneous  view  of  the  statute  relating  to 
receivers ;  for  the  statute  only  provides,  that  "  if  there  shall  be 
any  sum  remaining  due  upon  any  share  of  stock  subscribed  in 
such  corporation,  the  receiver  shall  immediately  proceed  and 
recover  the  same."  (2  R.  S.  ith  ed.  p.  711,  »  79,  69.)  The 
receiver  can  collect  only  the  sum  due.  Neither  the  law  makers 
nor  the  court  could  violate  the  contract,  and  make  a  note  due 
which  on  its  &ce  was  not  due.  The  statute,  too,  only  relates 
to  stock  (moneyed)  subscriptions  to  stock  corporations,  in  which 
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Stock  is  taken  by  stockholders,  not  to  mere  indemnity  notes 
mutually  pledged  by  the  makers  to  indemnify  each  other,  and 
payable  upon  certain  contingencies. 

IX.  The  appointment  of  a  receiver  is  no  evidence  that  all 
of  the  premium  notes  are  due ;  for  a  receiver  may  be  appointed 
upon  the  return  of  an  execution,  however  small,  unsatisfied,  and 
though  one  per  cent  on  the  notes  would  pay  it.  (2  R.  8.  ^tk 
ed.  p.  705,  §§  44,  36.) 

By  the  Courts  Johnson,  P.  J*  The  defense  to  this  action, 
most  insisted  upon  on  the  part  of  the  defendant,  rests  upon 
two  grounds.  1.  That  the  note  was  given  for  an  insurance 
policy  which  was  executed  and  issued  without  any  authority  of 
Jaw,  and  is  therefore  void,  and  the  note  without  consideration. 
2.  That  there  is  nothing  in  the  complaint,  or  the  evidence,  to 
show  that  any  thing  was  due,  and  payable,  upon  the  note,  when 
the  action  was  commenced. 

1.  The  note  is  dated  on  the  Sd  of  May,  1850,  and  shows  upon 
its  face,  that  it  was  given  for  value  received,  in  policy  of  insur- 
ance No.  558,  issued  by  the  company  of  which  the  plaintiff  is 
the  receiver,  bearing  the  same  date^ 

This  company  was  organized  under  the  aet  of  1849.  {Sess. 
Laws  0/1849,  ch.  308,  p.  441.)  The  fifth  section  of  the  act 
provides  that  mfttual  insurance  companies  shall  not  commence 
business,  until  agreements  have  been  entered  into,  for  insurance, 
the  premiums  on  which  shall  amount  to  one  hundred*  thousand 
dollars,  and  the  notes  received  therefor.  By  section  11,  the 
authority  of  the  company  to  commence  business,  and  issue  poli- 
cies, is  declared  to  be,  the  certificates  of  the  comptroller  and 
secretary  of  state,  required  by  that  section,  filed  in  the 
office  of  the  clerk  of  the  county  in  which  the  company  is 
located.  The  certificate  of  the  comptroller  or  the  persons 
appointed  by  him,  must  show  that  the  company  has  received, 
and  is  in  actual  possession  of,  the  premium  notes  to  the  amount 
of  $100,000. 

It  appears  that  these  certificates  of  the  comptroller  and  sec- 
retary of  state,  were  not  filed  until  the  18th  of  June  subsequent 
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to  the  date  of  the  note  and  policy.  But  while  the  authority  of 
the  company  to  commence  business,  and  issue  policies,  is  made 
to  depend  upon  the  making  and  filing  of  these  certificates,  it  is 
apparent  that  the  act  contemplates  that  the  corporation  shall 
enter  into  contracts,  before  the  certificates  are  made  or  filed, 
and  by  necessary  implication,  authorizes  the  making  of  such 
contracts.  This  is  necessarily  so,  as  one  of  the  certificates  must 
show  that  contracts  to  the  requisite  amount  have  actually  been 
made.  These  contracts  would  of  course  become  of  no  avail,  if 
the  organization  was  not  subsequently  completed,  by  the  making 
and  filing  of  the  certificates.  They  are  to  be  regarded  in  the 
nature  of  preliminary  engagements,  to  become  valid  upon  the 
complete  organization  of  the  company,  according  to  the  require- 
ments of  the  statute. 

The  difficulty  on  this  point,  however,  grows  out  of  the  fact 
that  the  note  in  question  is  not  such  a  note  as  is  required  by 
section  5.  Those  notes  are  expressly  required  to  be  payable 
at  the  end  of,  or  within,  twelve  months  from  their  date.  They 
are  to  be  considered  a  part  of  the  capital  stock  of  the  com- 
pany, and  are  to  be  negotiable,  and  collectable  for  the  pur- 
pose of  paying  losses.  This  clearly  is  not  such  a  note.  It  is 
not  payable  at  the  end  of,  or  within,  twelve  months  from  its 
date,  and  is  not  negotiable.  It  is  payable  to  the  company,  or 
its'  treasurer  for  the  time  being,  and  in  such  portions,  and  at 
such  times,  as  the  directors  of  said  company  may,  agreeably  to 
their  charter  and  by-laws,  require.  The  charter  is  thus  made 
a  part  of  the  undertaking.  By  referring  to  the  charter,  section 
15,  it  will  be  seen  that  members  depositing  their  notes  were 
only  bound  to  contribute  towards  the  payment  of  losses  and 
necessary  expenses,  after  the  application  of  all  other  funds 
provided  for  that  purpose,  and  in  proportion  to  the  amount  of 
their  notes.  And  by  section  16,  the  directors,  after  ascertain- 
ing losses  sustained,  or  after  judgment  for  any  loss  or  damage, 
are  required  to  settle  and  determine  the  sums  to  be  paid  by 
the  several  persons  liable  to  contribute  towards  the  payment, 
as  their  proportion,  and  to  publish  notice  thereof.  Every 
member  so  assessed,  has  thirty  days  after  publication  of  the 
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notice,  in  which  to  make  payment  of  the  amount  assessed,  as 
•his  proportion,  before  an  action  can  be  maintained  for  its  recoy- 
ery.  It  will  thus  be  seen  that  the  note  in  question  is  in  no 
respect  like  those  prescribed  by  section  5  of  the  act  of  1849. 
The  charter  was  not,  I  apprehend,  designed  to  regulate  the 
class  of  notes  taken  preliminarily,  under  section  5,  but  such 
notes  only  as  should  be  taken,  after  the^organization  should  b^ 
come  complete,  and  the  charter  of  force  as  a  law,  or  rule  of 
action.  ' 

It  is  to  be  presumed,  I  think,  from  the  certificates  of  the 
comptroller,  and  the  persons  appointed  by  him  to  make  the  ex- 
amination, that  the  company  had  at  that  time  at  least  $100,000 
in  notes  of  the  description  and  character  required  by  section  5. 
But  this  could  not  have  been  one  of  them.  From  the  allega- 
tions in  the  complaint,  and  the  evidence  afforded  by  the  note, 
which  is  the  only  evidence  upon  the  subject,  it  appears  that  the 
'  company  received  the  defendant's  application,  and  the  note  in 
question,  on  the  8d  of  May,  1850,  and  issued  the  policy  on  the 
same  day.  The  note  acknowledges  the  receipt  of  the  policy. 
This  was  a  month  and  a  half  before  the  company  was  author- 
ized to  commence  business  and  issue  policies,  under  their  char- 
ter, or  to  enter  into  any  engagement  except  upon  receiving 
notes  of  the  character  prescribed  by  section  5.  The  transao* 
tion  was,  therefore,  without  any  authority  whatever,  at  the  time, 
and  I  do  not  see  how  the  subsequent  perfection  of  the  organi- 
zation could  render  it  valid.  It  could  relate  back  to  such  trans- 
actions only  as  were  authorized  to  be  done  preliminarily,  and 
render  them  valid.  It  could  not  operate  to  legalize  a  void 
transaction.  CorporaUons  have  no  powers,  except  such  as  are 
conferred  in  express  terms,  or  by  necessary  implication,  by 
their  charter. 

It  seems  to  me,  therefore,  that  this  policy,  issued  at  that 
time,  upon  the  note  in  question,  was  without  any  authority  to 
uphold  it,  and  that  consequently  it  is  void,  and  the  note  without 
consideration.  This  objection  was  distinctly  taken  by  the  de- 
fendant's counsel  upon  the  trial,  in  his  motion  for  a  nonsuit. 

2.  Conceding,  however,  for  the  purposes  of  this  action,  that 
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the  policy  was  regularly  iasued,  and  the  note  a  valid  snbsiBting 
obligation,  is  there  any  sufficient  evidence  that  it  was  due,  or 
any  portion  of  it,  when  th^  action  was  commenced  ?  It  is  insist- 
ed on  behalf  of  the  plaintiff,  that  the  note  must  be  deemed  and 
taken  to  be  due,  because  the  statute  required  notes  taken,  at 
the  time  this  was  given,  to  be  made  payable  at  the  end  of,  or 
within  twelve  months  ^m,  their  date.  But  this  does  not  follow. 
We  must  look  at  the  note,  and  the  charter,  in  order  to  determine 
when  it  was  payable.  It  may  be  that  it  was  taken  contrary  to 
the  statute.  The  statute  could  not  operate  to  make  it  due  and 
payable  within  a  year,  if  by  the  terms  of  the  agreement,  it  was 
payable  at  a  different  time.  Nor  will  it  render  a  transaction 
valid,  which  has  been  entered  into  contrary  to  its  provisions. 

We  have  already  seen,  by  referring  to  the  terms  of  the  note, 
and  the  charter,  that  the  defendant,  so  far  from  being  liable 
to  pay  unconditionally  the  whole  amount,  or  to  pay  at  any  spe- 
cified time,  was  under  no  obligation  to  pay  at  all,  until  after  all 
other  funds  provided  for  the  payment  of  losses  and  expenses  had 
been  applied ;  nor  until  the  expiration  of  thirty  days  after  his 
proportion  of  an  ascertained  loss,  or  of  a  judgment,  had  been  de- 
termined by  the  directors  and  notice  of  such  proportion  publish- 
ed. And  then  the  amount  assessed,  only,  could  be  collected.  It 
is  clear,  therefore,  that  as  between  the  defendant  and  the  corpo- 
ration, nothing  was  due,  and  no  action  could  have  been  main- 
tained upon  the  note  without  showing  at  least  an  assessment, 
and  the  publication  of  a  notice  thereof  The  creditors,  as  to 
their  right  of  action  against  the  corporation,  stand  upon  a  dif- 
ferent footing.  .  Their  right  of  action  does  not  depend  at  all  upon 
any  assessment  or  notice,  but  upon  a  loss,  and  non-payment  ac- 
cording to  the  terms  of  the  policy.  And  it  remains  to  be  seen 
whether  a  receiver  of  such  a  company,  who  represents  both  the 
corporation  and  its  creditors,  can  maintain  an  action  upon  a  pre- 
mium note,  against  the  maker,  when  the  company  could  not,  had 
no  receiver  been  appointed.  In  other  words,  without  any  de- 
termination of  the  amount  to  be  paid,  and  notice  of  such  deter- 
mination, or  assessment,  published.  It  is  true  that  the  note, 
although  given  and  payable  to  the  company,  is  given  for  the 
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benefit  of  the  insured,  who  may  sustain  losses,  and  whose  right 
of  action  as  respects  the  company,  does  not  depend  upon  any  of 
the  conditions  of  the  premium  note,  apd  that  the  receiver  sues 
and  recovers,  primarily,  for  the  benefit  of  the  creditors.  But 
the  action  is  upon  the  promise,  and  must  be  maintained  upon  it, 
or  it  cannot  be  maintained  at  all.  Although  the  promise  is  for 
the  benefit  of  persons  insured,  sustaining  losses,  there  is  no  ob- 
ligation to  pay  generally  the  face  of  the  note,  but  so  much  only 
as  shall  be  necessary  to  satisfy  such  losses,  after  the  proportion 
had  been  ascertained.  And  I  do  not  see  how  the  insolvency  of 
the  company,  and  the  appointment  of  a  receiver,  can  change 
such  a  promise  into  an  absolute  unconditional  promise  to  pay  the 
entire  sum  mentioned  in  the  note.  At  the  time  of  the  insolven- 
cy of  the  company,  and  the  appointment  of  the  receiver,  the  ma- 
kers of  these  premium  notes  were  debtors  of  the  company  in 
uncertain  amounts,  whose  debts  were  not  yet  due,  and  would  not 
become  due  until  the  amount  should  be  ascertained  and  deter- 
mined, and  notice  given.  The  appointment  of  a  receiver  could 
not  operate  to  change  the  nature  or  terms  of  these  agreements. 
Gourts  have  no  power,  any  more  than  legislatures,  to  change 
and  impair  the  essential  obligations  of  a  valid  contract,  and  to 
convert  a  limited  and  conditional  obligation  into  an  unconditional 
one.  And  no  such  rule  as  that  contended-  for  on  behalf  of  the 
plaintiff  is  necessary  for  the  protection  of  the  rights  of  the  cred- 
itors. No  danger  is  to  be  apprehended,  of  any  failure  of  justice. 
The  statute  {Sess,  L.  of  1852,  p.  67)  expressly  confers  upon 
receivers  of  such  corporations,  under  the  authority  and  sanction 
of  the  court  appointing  them,  the  same  power  to  make  assess- 
ments, upon  premium  notes,  which  the  directors  had,  and  to  give 
notices  in  the  same  manner.  And  they  are  given  the  same 
rights  and  remedies,  upon  the  non-payment  of  the  assessments, 
that  are  given  to  the  directors  or  to  the  corporation,  by  the  charter. 
Tho  appointment  therefore  clothed  the  plaintiff  with  the  necessa- 
ry power  to  determine  the  amount  of  the  defendant's  indebtednesS| 
and  the  time  of  payment ;  but  the  apportionment  did  not  deter- 
mine either.  The  provisions  of  the  revised  statutes,  (2  R.  S.  469, 
$  69,)  making  it  the  duty  of  a  receiver  to  proceed  immediately 
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to  recoyer  any  Bum  remuning  due,  upon  any  share  of  stock  sab- 
scribed  in  the  corporation,  was  not  intended  to  confer,  and  could 
not  confer,  a  right  of  action,  until  the  payment  had  become  due 
by  the  terms  of  the  subscription. 

The  same  answer  may  be  given  to  the  order  made  at  the 
special  term,  ordering  and  directing  the  plaintiff  to  proceed  and 
collect  the  unpaid  balances  on  the  premium  notes.  That  order 
could  not  change  the  time  of  payment,  or  the  conditions  upon 
which,  by  the  contract  itself,  payment  was  made  to  depend.  In 
either  case  it  is  made  his  duty  to  proceed  by  action,  as  soon  as  a 
right  of  action  accrues.  If  the  obligation  to  pay  is  made  by 
the  terms  of  the  subscription  or  promise,  to  depend  upon  an 
assessment,  and  notice,  which  he  has  power  to  make  and  give,  it 
is  his  duty  to  proceed  forthwith  and  make  such  assessment  and 
give  the  notice.  The  promise  cannot  be  enforced,  by  action, 
until  some  breach  is  established  against  the  promissor,  by  the 
evidence,  whether  the  action  be  by  the  directors,  or  an  assignee, 
or  a  receiver.  The  mere  failure  of  the  corporation  to  pay,  ac- 
cording to  the  terms  of  the  policy,  and  even  becoming  insolvent, 
is  no  sufficient  evidence  of  any  breach  on  the  part  of  the  prom- 
issor. Indebtedness  by  the  corporation  is  an  essential  prere- 
quisite to  any  liability,  but  the  immediate  obligation  of  the  mar 
ker  to  pay,  depends  upon  other  and  further  conditions.  Con- 
ceding these  notes  to  constitute  the  capital  stock,  or  to  be  in 
the  nature  of  subscriptions  to  capital  stock,  it  does  not  follow 
that  they  can  be  collected  until  they  become  due  and  payable. 
Assessment  and  notice  are  essential  conditions,  as  respects  both 
the  amount  to  be  paid,  and  the  time  of  payment ;  and  until  these 
are  shown,  no  breach  on  the  part  of  the  maker  is  established. 
{Devendorf  v.  Beardsley^  28  Barb.  656.  Bangs  v.  Mcintosh, 
Id.  691.  Thomas  v .  Whallen,  Gen.  Terniy  Sth  district.)  As 
there  was  no  allegation  or  proof  upon  this  subject,  the  nonsuit 
was  properly  granted,  and  a  new  trial  must  be  denied. 

[Monroe  General  Term,  September  7,  1867.  Johnsarif  Welles  and  T.  /?. 
Strang f  Justices.  J 
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25   182       In  order  to  oust  a  justice  of  his  jarisdiction,  in  an  action  before  him,  on  the 
^  ground  that  the  sum  total  of  the  accounts  on  both  sides  exceeds  $400,  the 

jBust  must  be  proved  by  legal  evidence,  and  the  evidence  must  legitimately 
tend  to  establish  such  &ct. 
Where  the  amount  of  the  accounts,  still  subsisting,-  is  a  question  of  fhct,  and  the 
evidence  is  conflicting,  the  determination  of  the  justice  »pon  that  point  Is 
necessarily  as  conclusive  as  upon  any  other  question  of  ftct  where  his  juris- 
diction is  not  affected  by  his  finding. 
And  if,  under  such  circumstances,  the  justice  decides  that  the  accounts  of  the 
parties,  as  proved  to  his  satisfkction,  exceed  $400,  and  that  he  is  therefore 
ousted  of  his  jurisdiction,  the  county  court  has  no  right  to  reverse  his  judg- 
ment, on  appeal. 

APPEAL  from  a  judgment  of  the  Wayne  county  court,  re- 
versing a  judgment  of  a  justice.    Submitted  without  argu- 
ment.   The  facts  are  sufficiently  stated  in  the  opinion^ 

Cornwell,  Welling  ^  Arnold^  for  the  appellants. 

C  D,  Lawton,  for  the  respondent. 

By  the  Court,  Johnson,  P.  J.  The  action  was  to  recover 
a  balance  alleged  to  be  due  on  a  book  account.  It  was  dis- 
missed by  the  justice,  on  the  ground  that  he  was  ousted  of  his 
jurisdiction.  And  whether  the  justice  was  right  in  rendering 
the  judgment  he  did  render,  depends  upon  the  question  whether 
the  accounts  of  both  parties,  on  the  trial,  as  proved  to  his  sat- 
isfaction, exceeded  $400.  If  they  did,  he  had  no  further  juris- 
diction, and  was  bound  to  dismiss  the  action.  This  of  course 
means  accounts  which,  at  the  time  of  such  trial,  have  never 
been  adjusted,  and  settled,  and  a  balance  struck  between  the 
parties.  Where  there  is  an  account  on  each  side,  neither  ac- 
count is  settled  until  the  balance  is  struck.  Looking  over  the 
accounts  on  either  side,  or  on  both,  and  agreeing  that  they  are 
correct,  does  not  settle  such  accounts.  Each  remains  a  sub- 
sisting account  and  claim,  until  the  parties  have  agreed  and 
struck  the  balance  between  the  two  accounts.  When  this  is  done, 
and  not  before,  both  accounts  are  settled.    Neither  is  any 
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longer  a  subsisting  account,  bat  the  balance  found  due  upon  the 
accounting,  is  the  only  subsisting  demand. 

The  plaintiff  is  the  assignee  of  Derby,  who  on  the  5th  of 
April,  1854,  had  a  book  account  against  the  defendants,  amount- 
ing to  $304.12,  on  which  it  would  seem,  from  the  evidence,  in- 
terest was  claimed  from  July,  1850.  The  defendants  at  this 
time  had  a  book  account  against  Derby,  amounting  to  $98.89, 
on  which  they  claimed  interest  for  three  years  and  five  months. 
They  had  also  a  claim  in  the  nature  of  an  account,  in  favor 
of  one  Moore  against  the  plaintiff,  amounting  to  $41.44,  which 
Moore  had  handed  to  the  defendants,  and  authorized  them  to 
collect,  and  apply  on  a  debt  owing  by  Moore  to  the  defendants. 
On  the  last  named  day,  Derby  went  to  the  defendants  for  the 
purpose  of  looking  over  and  settling  the  accounts.  Eaton  was 
at  home,  but  the  other  defendant  was  not.  Derby  and  Eaton, 
on  that  occasion,  looked  over  the  respective  accounts,  and  it 
appears  from  the  evidence,  that  neither  party  disputed  the  cor- 
rectness of  the  other's  accounts.  Moore's  account  against  Der- 
by seems  also  to  have  been  presented  on  that  occasion,  and  no 
questions  raised  aft  to  the  correctness  of  the  items  or  amount. 
Derby  did  not  admit  that  he  owed  Moore  the  amount,  but  prom- 
ised to  settle  with  Moore,  and  pay  the  defendants  the  balance 
which  should  be  found  due.  On  the  same  day,  afterwards,  Der- 
by assigned  his  account  to  the  plaintiff.  On  the  28th  of  the 
same  month,  the  plaintiff  Derby,  and  both  defendants,  had  an 
interview  on  the  subject  of  these  accounts,  and  the  balance  due 
to  the  plaintiff.  On  that  occasion  the  defendants  had  three 
promissory  notes  against  Derby,  in  addition  to  the  accounts 
before  mentioned,  amounting  in  all  to  $184.21,  which  were 
given  up  to  the  plaintiff,  and  applied  upon  the  account  which 
be  thus  held  as  assignee.  This  of  course  reduced  the  amount 
of  the  plaintiff's  account,  just  thiebt  sum.  Derby  and  the  de- 
fendant Eaton  were  both  witnesses  on  the  trial  before  the  jus- 
tice. Derby  testified  that  the  defendants'  account,  of  $98.89, 
was  settled  between  him  and  the  defendants,  on  the  5th  of  April, 
yad  was  allowed  and  credited  on  his  account.  Eaton,  on  the 
contrary,  testified  that  he  refused  to  settle  on  that  occasion,  in 
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the  absence  of  the  defendant  Sours,  who  had  kept  the  books, 
he  not  knowing  bat  what  there  were  some  other  matters,  not 
charged  in  the  account.  He  admits  that  they  looked  over  the 
accounts,  on  both  sides,  and  figured  to  see  what  the  balance 
would  be  if  both  were  correct,  but  testifies  that  th^y  did  not 
settle  or  agree  upon,  or  strike,  any  balance,  either  at  that  time 
or  at  the  subsequent  interview.  Derby,  it  seems,  entered  the 
amount  of  the  defendants'  account,  as  it  stood  on  their  books, 
as  a  credit  in  his,  at  the  interview  on  the  5th  of  April.  No 
entry  was  made  in  the  defendants'  books,  and  Eaton  testifies 
that  he  did  not  know  of,  authorize,  or  agree  to,  any  credit,  in  the 
books  of  Derby.  They  both  agree,  substantially,  as  to  what 
took  place,  in  reference  to  the  Moore  account.  Derby  refused 
to  pay  any  of  it,  on  both  occasions,  but  promised  to  pay  the  bal- 
ance which  should  be  found  due  after  a  settlement  between 
him  and  Moore.  It  will  be  seen,  therefore,  that  the  question 
before  the  justice,  as  to  the  amount  of  subsisting  accounts,  on 
both  sides,  was  one  of  fact.  If  Derby  was  to  be  believed,  and 
the  defendants'  account  against  him  of  $98.89,  was  by  the 
agreement  of  the  parties  settled,  and  credited  on  Derby's  ac- 
count, at  either  interview,  then  the  accounts  on  both  sides  did  not 
amount  to  $400,  and  the  justice  erred  in  dismissing  the  action. 
On  the  other  hand,  if  the  defendant  Eaton  was  to  be  credited, 
and  there  had  never  been  any  accounting  between  them,  and 
a  balance  struck,  or  any  portion  of  the  account  adjusted  and 
credited,  by  the  consent  and  agreement  of  the  defendants,  and 
the  Moore  account  was  so  far  proved  as  to  be  evidence  before 
the  justice,  then  the  accounts  on  both  sides  exceeded  $400, 
and  the  cause  was  very  properly  dismissed. 

It  must  be  conceded  that  the  justice  was  the  proper  judge 
of  the  relative  credibility  of  those  two  witnesses,  and  we  can 
see  that  he  must  have  given  credence  to  Eaton's  evidence. 
As  to  the  Moore  account,  I  think  it  was  sufficiently  proved 
before  the  justice,  to  have  authorized  its  allowance,  in  case  no 
account  or  claim  of  Derby's  had  been  proved  as  an  offset  or 
counter  claim  to  it.  Although  the  defendants  had  no  written 
assignment  from  Moore,  the  evidence  shows  that  it  had  been 
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turned  out  to  them  by  him,  and  that  they  were  in  fact  the  legal 
owners  of  the  demand.  /  The  account  was  presented  by  the  de- 
fendants as  a  claim  against  Derby,  on  both  occasions  when  the 
parties  had  a  meeting,  and  all  that  Derby  disputed  was  the 
amount  due.  He  did  not  attempt  to  dispute  the  correctness 
of  the  account ;  nor  was  any  such  question  raised  before  the 
justice.  He  claimed,  in  substance,  that  he  had  an  account 
against  Moore,  which  was  the  subject  of  proof  before  the  jus- 
tice. I  think  enough  was  proved  before  the  justice,  to  author- 
ize him  to  find  that  the  correctness  of  this  account  had  been 
admitted,  both  by  Derby  and  the  plaintiflf,  and  that  his,  Derby's, 
claim  against  Moore  was  relied  upon  to  reduce  the  amount,  or 
defeat  it  altogether.  By  the  code,  §  54,  the  justice  is  ousted 
of  his  jurisdiction,  when  it  is  proved,  in  an  action  before  him, 
to  his  satisfaction,  that  the  sum  total  of  both  accounts  exceeds 
$400.  Of  course  it  must  be  proved  by  legal  evidence,  and 
the  evidence  must  legitimately  tend  to  establish  such  fact. 
Bat  where  the  amount  of  the  accounts,  still  subsisting,  is  a 
question  of  fiu;t,  and  the  evidence  is  conflicting,  the  determina- 
tion of  the  justice  is  necessarily  as  conclusive  on  such  question 
of  fiict,  as  upon  any  other  where  his  jurisdiction  is  not  affected 
by  his  finding.  The  question  here  was  clearly  one  of  fact,  and 
in  my  opinion  the  county  court  erred  in  disturbing  the  disposi- 
tion of  the  action  made  by  the  justice.  The  judgment  of  the 
county  court  must  therefore  be  reversed,  and  that  of  the  justice 
affirmed. 

[Monroe  General  Term,  September  7, 1867*    Johnson,  T.  R,  Strong  and 
W^es,  Josticefl.] 
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Where  the  indorsers  of  it  note  lying  under  protest,  in  a  bank,  consent  that  a  third 
person  shall  advance  the  money  to  pay  the  note,  without  canceling  the  same, 
and  hold  it,  against  them,  as  his  security,  for  a  specified  time,  and  such  per- 
son accordingly  advances  the  money,  and  takes  up  the  note,  it  will  he  a  valid 
and  subsisting  obligation  in  his  hands,  against  both  the  indorsers  and  makers. 

And  although  the  bank  be  wholly  without  authority  to  transfer  the  note  to  a 
third  person,  yet  the  indorsers,  having  consented  that  the  bank  might  trans- 
fer it,  and  that  the  person  taking  it  up  might  hold  it  as  an  obligation  against 
them,  if  he  would  pay  it,  and  he  having  advanced  his  money,  on  the  ikith  of 
such  consent,  the  indorsers  will  be  estopped  from  alleging  a  want  of  authority 
in  the  bank  to  transfer  the  note. 

APPEAL  from  a  judgment  of  the  Yates  county  coart.  The 
action  was  commenced  before  a  justice  of  the  peace,  upon  a 
promissory  note  made  by  H.  Wood  and  J.  H.  Bruen  and  indors- 
ed by  the  defendants.  The  note  was  dated  April  15, 1854,  and 
was  for  the  payment  of  $207,  four  months  after  date,  at  the 
Yates*  County  Bank.  The  sum  of  $190  was  indorsed  as  paid 
on  the  27th  of  September,  1854.  Wood  and  Brujen,  the  makers, 
were  also  sued,  with  the  indorsers,  but  did  not  appear.  On  the 
trial  before  the  justice,  the  execution  of  the  note,  and  the  in-- 
dorsement  thereof  by  the  defendants,  was  proved ;  also  protest 
and  notice  thereof.  The  following  indorsements  appeared  to 
have  been  made  on  the  back  of  the  note,  but  were  erased  when 
the  note  was  produced :  "  Stokes  &  Brother — ^Pay  W.  M.  Oli- 
ver, cashier,  or  order.  J.  E.  Williams,  V.  P."  It  appeared 
that  the  note  was  sent  by  the  Metropolitan  Bank  in  the  city  of 
N8w  York,  to  the  Yates  County  Bank,  for  collection.  Isaac  W, 
Hartshorn  testified  that  he  had  seen  the  note  before,  and  had 
it  in  his  possession ;  that  a  day  or  two  after  the  same  was  pro- 
tested. H.  Wood  came  to  him  and  told  him  that  he  and  Bruen  had 
a  note  in  the  bank,  indorsed  by  Brace  &  Graves ;  that  they 
(Brace  &  Graves)  wanted  the  money,  and  were  in  a.  hurry  for 
it,  and  that  the  makers.  Wood  and  Bruen,  wece  not  able  to  pay 
it,  but  Wood  was  confident  they  would  be,  within  ten  days ;  that 
Wood  wished  the  witness  to  purchase  the  note  and  hold  it  as  his 
security,  for  the  term  of  ten  days,  when  they  would  b^  able  to 
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pay  it ;  that  the  witness  went  and  saw  Brace  d^  Grayes  and  told 
them  what  Wood  had  requested ;  that  they  desired  him  to  pur- 
chase the  note,  and  take  it  from  the  bank,  and  hold  the  same 
against  them  and  Wood  &  Bruen,  and  they  would  continue  re- 
sponsible on  it ;  or  they  (B.  &  Q,)  would  have  a  new  note  made, 
on  which  they  would  be  responsible,  just  as  the  witness  prefer- 
red ;  that  the  witness  then  went  to  the  bank,  paid  the  amount 
due  upon  the  note,  and  obtained  possession  of  the  same ;  that  he 
got  the  note  as  it  was,  at  the  time  of  the  trial,  except  the  in- 
dorsement of  Oliyer ;  the  indorsement  of  the  names  on  the  back 
of  the  note  were  erased  before  he  got  it ;  the  indorsement  of  $190 
paid  on  the  note  was  made  by  the  witness  after  he  got  the  note, 
and  Wood  &  Bruen  paid  that  sum  to  him<  During  the  period 
of  ten  days  that  Wood  &  Bruen  wanted  witness  to  wait,  he  was 
in  Brace  &  Graves'  store  and  they  requested  him  to  see  that 
Wood  &  Bruen  paid  it  within  the  ten  days,  they  did  not  want  it 
to  run  along,  longer  than  could  be  helped.  Wood  &  Bruen  did 
not  pay  it  within  the  ten  days ;  witness  told  Wood  &  Bruen 
they  must  not  let  it  run  over  the  ten  days ;  Wood  thought  Brace 
d^  Grayes  notional  in  the  matter,  and  said  he  would  see  them 
and  get  them  to  put  it  oflf  a  little  longer — ^would  satisfy  them  so 
they  would  rest  easy ;  witness  called  on  Brace  or  Graves  again, 
and  he  said  he  had  no  objections  to  its  running  along  a  little 
longer.  This  was  within  the  ten  days.  They  were  willing  to 
stand  responsible  on  the  note  a  little  time  longer ;  that  witness 
need  not  sue  it.  The  payment  on  the  note  was  made  after  this : 
witness  afterwards  sold  the  note  to  his  brother  William,  the  plain- 
tiff, before  this  suit  was  commenced.  Peter  S.  Oliver,  the  book- 
keeper in  the  bank,  testified  that  he  knew  of  the  payment  of  the 
note,  at  the  bank ;  that  it  was  paid  on  the  19th  of  August,  1854,  in 
fiiU,  by  Isaac  W.  Hartshorn ;  witness  ran  the  pen  through  the 
indorsements  on  the  back  of  it,  the  day  it  was  paid.  The  last  in- 
dorsee on  the  note  was  Wm.  M.  Oliver,  and  the  last  indorser  was 
J.  E.  Williams.  He  was  the  vice  president  of  the  Metropolitan 
Sank  in  New  York  city.  He  was  the  financial  officer,  whose  busi- 
ness it  was  to  transmit  paper  of  that  kind.  The  Yates  County 
Bank  got  the  note  from  the  Metropolitan  Bank  of  New  York 
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<nty.  That  witness  had  an  order  in  his  possession  written  by 
Brace  d&  Graves.  This  was  in  the  handwriting  of  one  of  the  firqL 
It  was  on  the  authority  of  this  paper  that  the  note  was  deliver- 
ed np  to  Hartshorn.     This  order  was  as  follows : 

'^  Cashier,  Tates  Go.  Bank :  Please  allow  Messrs.  Wood  & 
Bruen  to  take  up  the  note  on  which  we  are  indorsers,  without 
canceling  the  same,  and  without  striking  out  our  names. 

Tours,  Brace  &  Graves." 

That  the  note  was  not  discounted  at  the  Tates  Gountj  Bank, 
but  was  sent  to  them  for  collection ;  that  the  money  paid  upon 
the  note  was  remitted  to  the  Metropolitan  Bank ;  that  Brace  & 
Graves  had  no  interest  in  the  note,  except  as  indorsers.  Harts- 
horn came  in  with  Wood  to  pay  the  note,  and  the  witness  com- 
menced scratching  off  the  names  on  the  note,  and  Hartshorn 
objected  to  his  scratching  off  Brace  d^  Graves'  names  ;  witness 
objected  to  deliver  up  the  note  unless  he  erased  Brace  &  Graves' 
names,  or  he  brought  the  order  for  the  note ;  that  Hartshorn 
would  not  take  the  note  unless  Brace  &  Graves  would  remain 
responsible,  and  the  witness  would  not  let  the  note  go  withont 
the  order. 

The  justice  rendered  a  judgment  in  favor  of  the  defendants, 
and  on  appeal  to  the  county  court  of  Tates  county,  the  judg- 
ment was  affirmed.    The  pkintiff  then  appealed  to  this  court 

S.  BL  WelleSj  for  the  appellant. 

D,  J.  Sunderlin,  for  the  respondents. 

By  the  Courts  Johnson,  J.  The  only  question  of  any  im- 
portance in  this  case,  is  whether  the  defendants  were  discharged 
from  their  liability  as  indorsers,  by  the  act  of  Isaac  W.  Harts- 
horn, when  he  advanced  the  amount  to  the  Yates  Gounty  Bank, 
and  took  the  note.  This  would  undoubtedly  have  operated  as  a 
payment  of  the  note,  so  far  as  the  defendants  were  concerned, 
had  it  been  done  without  their  assent.  The  law  would  have 
presumed  a  payment  as  to  them,  especially  as  the  Yates  County 
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Bank  held  the  note  for  collection  merely.  {Burr  v.  Smithy 
21  Barb.  262.) 

Bat  the  evidence  is  clear,  on  both  sides,  and  entirely  withont 
conflict,  that  the  defendants  consented  that  said  Hartshorn  might 
advance  the  money  without  canceling  the  note-,  and  hold  it 
against  them  as  his  security,  for  a  certain  time.  Hartshorn  re- 
fused to  advance  the  money  without  such  an  agreement,  on  their 
part,  and  the  bank  refused  to  surrender  the  note  without  eras- 
ing their  names,  until  they  were  authorized  in  writing,  by  the 
defendants,  to  do  so.  There  can  be  no  question  therefore  as  to 
the  fact,  and  the  justice  must  have  determined  the  matter  as  a 
question  of  law. 

As  a  question  of  law,  upon  these  facts,  there  can  be  no  doubt 
tiftt  the  note  was  a  valid  subsisting  obligation,  in  the  hands  of 
Hartshorn,  after  it  came  to  his  hands  in  the  manner  it  did, 
against  both  the  makers  a^d  these  defendants  as  indorsers ;  be- 
cause, if  we  concede  fully  that  the  Yates  County  Bank  was 
wholly  without  authority  from  the  Metropolitan  Bank  to  trans- 
fer the  note  to  a  third  person,  the  defendants  are  in  a  position 
which  estops  them  from  denying  the  authority.  Having  con- 
sented that  the  holder  might  transfer  it,  and  that  J.  W.  Harts- 
horn might  hold  it  as  an  obligation  against  them,  if  he  would 
advance  the  money  and  take  it  up,  and  he  having  acted  and  ad- 
vanced his  money,  on  the  faith  of  such  assent,  they  cannot  now 
be  heard  to  allege  a  want  of  authority  in  the  holder,  to  transfer 
the  note.  In  any  aspect,  the  Yates  County  Bank  had  sufficient 
authority  to  bind  the  defendants,  by  a  transfer.  It  had  the 
authority  of  the  defendants  themselves,  if  it  had  not  that  of  the 
Metropolitan  Bank,  and  that  is  good  as  against  them. 

It  is  claimed  by  the  defendants  that  the  justice  found  as  a 
conclusion  of  fact,  that  the  note  was  paid,  and  that  the  defend- 
ants did  not  agree  that  it  might  continue  good  as  against  them 
in  the  hands  of  Hartshorn.  But  if  he  did,  it  is  entirely  against 
all  the  evidence,  and  the  judgment  should  be  reversed  for  that 
reason. 

The  agreement,  however,  was  fully  proved,  and  is  to  have  a 
reasonable  interpretation.    The  liability  of  the  defendants  as 
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indorsers  was  filed,  and  it  seems  to  me  the  meaning  and  hiten^ 
tion  of  all  parties  was  merely  to  extend  the  time  of  payment  on 
the  note  ten  days,  for  the  benefit  of  the  zndorsers  as  'well  as  the 
makers. 

The  judgment  of  the  county  court  and  of  the  justice  should 
therefore  be  reyersed* 

[Monroe  General  Term,  September  7, 1867.    JohnKn^  WdUs  and  T.  iZ. 
Stranfff  Justices.] 


Francisco  vs.  Fitch,  adm'r  dsc. 

'25  lao 

78h  58  xhe  statute  authoiiziug  a  reference  of  claims  presented  to  an  executor  or  ad- 
ministrator for  payment,  (2  R.  S.  88,  89,)  i»  broad  enough  to  include  unliqui- 
dated claims  by  a  snnriTing  partner,  against  the  estate  of  a  deceased  partner, 
growing  out  of  tlie  partnership. 

The  object  of  the  statute  was  to  allow  a  referenoe  of  aO  claims  against  an 
estate,  whether  of  a  legal  or  aa  equitable  nature,  which  the  executor  or  ad- 
ministrator was  competent  to  settle  and  adjust,  and  thus  save  the  expense 
and  trouble  of  litigation. 

But  upon  such  a  reference,  a  surriving  partner  can  recover  a  claim  for  paymenta 
made  by  him  on  partnership  debts,  or  for  moneys  advanced  by  him,  as  capital, 
to  the  partnership,  only  upon  the  pnnciple  of  a  full  accounting  and  settle- 
ment of  all  the  partnership  accounts  and  transactions  ;  inasmuch  as,  until  all 
the  partnership  concerns  are  ascertained  and  ac^usted,  it  is  impossiblo  to  know 
whether  a  particular  partner  be  a  debtor  or  creditor  of  the  firm. 

r[IS  was  a  reference  of  a  disputed  claim  against  the  estate 
of  Comelins  De  Witt  deceased,  to  three  referees  approved 
by  the  surrogate  of  the  county  of  Yates,  nnder  and  in  pursu- 
ance of  the  statute.  (2  R.  S.  88,  }§  84,  85,  86.)  The  claim 
was  first  presented  to  the  defendant,  as  administrator  of  the 
deceased,  who  declined  to  aUow  or  pay  the  same ;  whereupon 
the  plaintiff  and  the  defendant  signed  an  agreement  to  refer 
the  claim  to  three  referees  named  therein.  Upon  filing  that 
agreement,  a  rule  was  entered,  referring  the  controversy  to  the 
referees  specified.    Annexed  to  this  agreement  was  the  account 
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«f  the  daimant,  and  an  affidavit,  verifying  the  same.  The  ae- 
CDimt  ocpsiflted  of  a  great  number  of  items,  most  of  which 
were  for  moneys  paid  by  the  chumant  on  acconnt  of  debts  owing, 
by  the  partnership  of  which  the  claimant  and  the  deceased 
were  members ;  some  of  them  being  npon  promissory  notes 
ffiigned  by  both  partners.  The  plaintiff  also  claimed  to  reqover 
the  sum  of  $250  paid  in  by  him,  as  capital  of  the  firm,  soon 
after  the  formation  thereof  On  the  hearing  before  the  referees, 
the  defendant  objected  to  the  introdnction  of  the  promissory 
notes  signed  by  the  plaintiff  and  De  Witt ;  on  the  ground  that 
ihe  surviving  signer  was  bound  to  pay  them ;  and  that  even  if 
the  same  were  partnership  notes,  the  surviving  partner  could 
not  recover  from  the  estate  of  the  deceased  copartner,  any 
part  so  paid,  until  the  precise  terms  of  the  copartnership  should 
be  proved  and  shown,  to  authorize  such  recovery.  The  referees 
overruled  such  objection,  and  admitted  evidence  of  the  notes 
and  of  the  payment  thereof  by  the  plaindfi^  and  found  the 
estate  of  the  deceased  signer  liable  for  the  payment  of  one  half 
of  the  sum  paid  by  the  plaintiff,  with  interest  thereon  from 
the  time  of  payment.  The  plaintiff  also  offered  evidence  to 
prove  the  amount  of  capital  invested  by  him  in  the  partnership, 
and  used  in  such  business  by  the  deceased  copartner,  claiming 
the  right  to  recover  such  capital,  or  such  part  thereof  as  might 
remain  after  deducting  an  equal  half  of  all  losses  which  had 
been  sustained  in  the  business  of  such  partnership.  The  de- 
fendant by  his  counsel,  objected  thereto,  on  similar  grounds, 
alleging  that  the  plaintiff  could  not  claim  any  portion  of  such 
capital,  until  he  should  first  prove  the  precise  terms  on  which 
such  partnership  was  founded.  This  objection  was  also  over- 
ruled, and  the  evidence  admitted.  The  referees  reported  that 
the  sum  of  $1700  was  due  to  the  plaintiff,  from  the  defendant 
as  administrator.  Judgment  being  entered  upon  the  report^ 
the  defendant  appealed  to  the  general  term. 

D.  J.  Sunderliny  for  the  plaintiff. 

Daniel  Morris^  for  the  defendant. 
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By  the  Court,  Johnson,  J.  The  statute,  under  which  the 
reference  in  this  case  was  had,  is  broad  enough  to  include  unli- 
«quidated  claims  by  a  surviving  partner,  against  the  estate  of  a 
deceased  partner,  growing  out  of  the  partnership.  (2  R,  S»,  88, 89.) 
By  §  34,  the  executor,  or  administrator,  may  give  notice  to  all 
persons  having  claims  against  the  deceased,  to  exhibit  the  same 
with  the  vouchers  thereof.  By  §  35,  upon  ari// claim  being  present- 
ed against  the  estate,  the  executor  or  administrator  may  require 
satisfactory  vouchers,  in  support  thereof,  and  also  the  affidavit 
of  the  claimant.  And  by  §  86,  if  such  executor  or  administra- 
tor doubt  the  justice  of  ant/  claim  so  presented,  he  may  eater 
into  an  agreement  to  refer  the  matter  in  controversy,  to  three 
disinterested  persons,  to  be  approved  by  the  surrogate.  Upon 
filing  this  agreement,  and  approval  of  the  surrogate,  a  rule  is 
to  be  entered,  referring  the  matter  in  controversy  to  the  per- 
sons so  selected.  It  is  made  the  duty  of  the  referees  there^ 
upon,  to  proceed  to  hear,  and  determine,  the  matter,  and  the 
same  powers  are  conferred  upon  them,  as  if  the  reference  had 
been  made  in  an  action  in  which  such  court  might  by  law  direct 
a  reference. 

A  part  of  the  plaintiff's  claim,  in  this  case,  was  for  moneys 
paid  by  him  upon  partnership  debts,  after  the  death  of  the 
intestate,  and  it  was  a  part  of  the  subject  matter  referred. 
And,  in  my  opinion,  it  was  in  the  power  of  the  referees  to  hear 
and  determine  it.  It  was,  manifestly,  a  claim  which  the  de- 
fendant, as  administrator,  had  the  power  to  settle,  and  adjust, 
with  the  plaintiff.  And  in  an  action  brought  by  the  plaintiff, 
for  an  account,  the  defendant  would  necessarily  have  been  the 
party  defendant.  It  has  been  held  that  the  surrogate  has 
power,  upon  the  settlement  and  distribution  of  the  estate,  to 
liquidate  equitable  as  well  as  legal  demands.  {Payne  y. 
Mathews,  6  Paige,  19.)  It  is  clear  that  an  action  of  assump- 
sit, in  a  court  of  law,  could  not  have  been  maintained  by  the 
plaintiff  to  recover  money  thus  paid,  upon  partnership  debts, 
without  at  least  a  settlement  and  balance  struck.  (  Westerlo 
V.  Evertson,  1  Wefid.  532.)  But  I  think  the  object  of  the 
statute  was  to  allow  a  reference  of  all  claims  against  an  estate, 
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whether  of  a  legal  or  an  equitable  nature,  which  the  executor 
or  administrator  was  competent  to  settle  and  adjust,  and  thus 
save  the  expense  and  trouble  of  litigation.  I  am  not  aware 
that  this  question  has  eyer  been  determined.  I  have  not  been 
able  to  find  any  case  in  which  it  has  arisen,  and  none  has  been 
cited  by  counsel. 

This  being  so,  howeyer,  there  was  no  sufficient  eyidence, 
before  the  referees,  to  justify  the  allowance  of  any  thing  to 
the  plaintiff  on  account  of  payments  on  partnership  debts,  or 
of  moneys  adyanced  by  him,  as  capital,  to  the  copartnership.  If 
he  could  recoyer  a  claim  of  this  nature  at  all,  upon  such  a  ref- 
erence, he  could  do  it  only  on  the  principle  of  a  full  accounting 
and  settlement  of  all  the  partnership  accounts  and  transactions. 
The  plaintiff  was  the  suryiying  partner,  and  as  such,  on  the 
death  of  his  copartner,  became  exclusiyely  entitled  to  all  the 
property,  choses  in  action,  accounts  and  books,  with  the  eyi- 
dences  of  debt  which  belonged  to  the  copartnership.  And  it 
became  his  duty  to  dispose  of  the  partnersKip  property  and 
effects  remaining  on  hand,  to  collect  the  debts  due,  and  pay  the 
demands  owing,  by  said  firm.  {Murray  y.  Mumford,  6  Coweriy 
441.)  He  was  liable  to  account  to  the  defendant,  as  represent- 
atiye  of  the  deceased  partner,  and  alone  was  liable  to  be  sued  by 
the  creditors  of  the  copartnership.  And  even  in  equity,  a  creditor 
could  not  haye  maintained  an  action  against  the  defendant  to  re- 
coyer  a  partnership  debt,  without  alleging  the  insolvency  of 
the  plaintiff.  {Lawrence  v.  Trustees  of  the  Leake  and  Watts 
Orphan  House,  2  Denio,  577.)  The  claim  here,  if  any  existed 
in  the  plaintiff's  favor,  was  of  an  equitable  and  not  a  legal 
nature,  as  there  is  no  pretense  that  there  was  ever  any  settle- 
ment, and  balance  struck  between  the  partners.  It  was  for  the 
plaintiff,  therefore,  who  made  the  claim,  to  show  that  in  equity 
and  good  conscience  it  ought  to  be  paid.  This  was  not  shown, 
by  proving  the  payment  of  partnership  Vlebts,  or  the  .amount 
contributed  by  the  plaintiff  to  the  partnership  funds.  Because 
until  all  the  partnership  concerns  are  ascertained,  and  adjusted, 
it  is  impossible  to  know. whether  a  particular  partner  be  a 
debtor  or  creditor  of  the  firm.     {Story  on  Part,  J  221.)    For 
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aaght  the  referees  oould  know,  from  the  evidenoe  before 
them,  the  plaintiff,  notwithstanding  these  payments,  was  still 
a  debtor  to  the  partnership.  He  became  by  these  payments  a 
creditor  of  the  firm,  to  the  extent  of  the  payments.  But 
whether  he  ooald  have  any  claim  upon  the  estate  of  the  deceased 
copartner,  on  that  account,  would  depend  entirely  upon  the  debits 
of  the  firm  against  him.  In  short,  there  could  be  no  recovery 
in  respect  of  the  partnership  accounts,  without  affirmative  proof 
that  these  payments,  as  between  the  partners,  were  more  than 
the  plaintiff  was  bound  to  pay.  And  this  would  involve  proof 
of  the  agreement,  the  capital  paid  in  by  each,  and  the  whole 
transactions  between  the  partners.  There  was  no  proof  upon 
this  subject.  It  was  not  even  shown  when  the  intestate  died, 
nor  any  thing  relating  to  the  condition  of  the  partnership,  at 
his  decease.  The  judgment  must  therefore  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

[Monroe  General  Term,  September  7, 1857.    Johnson,  WeUes  and  T,  R. 
Strong,  JuBtices.] 


Chester  Brown,  adm'r,  &o.  of  Saloma  Harris,  deceased,  vs. 
Joseph  Harris  and  Asa  Crittenden. 

Trusts  in  respect  to  personal  property  are  now  allowable,  the  same  as  befbre 
the  revised  statutes ;  no  prohibition  or  restriction  being  imposed  upon  them 
by  statute,  except  as  to  the  limitation  of  future  contingent  interests  therein. 

Where  the  plaintifiT's  intestate  assigned  a  bond  and  mortgage  to  C, ''  hi  trust 
to  apply  the  avails  thereof  to  the  necessary  support  and  maintenance  of 
8.  H.|  during  her  natural  lifo;"  Held  that  the  trust  was  valid,  and  the  entire 
legal  interest  in  the  bond  and  mortgage  passed  to  the  assignee,  for  the  pur- 
pose of  the  trust ;  and  that  he  was  entitled  to  collect  and  receive  tmyment 
as  the  moneys  became  due,  and  was  bound  to  retain  the  fhnd  during  the 
life  of  the  cestui  que  trust,  except  so  &r  as  it  might  be  required  fi>r  her 
support 

Held,  also,  that  the  cestui  que  trust  could  not,  as  such,  assign  the  whole 
fund ;  her  power  of  disposition  being  limited  to  her  beneficial  interest  therein, 
and  the  amount  of  that  depended  upon  what  should  be  needed  for  her  sup- 
port and  maintenance. 
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BM  further,  that  the  aarignor  retaioed  an  equitable  title  to  tlie  ftind,  beyond 
what  should  be  required  for  the  support  of  the  cestui  que  truet ;  and  if  the 
fond  should  not  be  exhausted  in  the  support  of  the  hUter  during  her  life, 
that  the  balance  remaining  would  belong  to,  and  be  disposed  of  as  part  of 
the  estate  of  the  assignor,  on  hw  decease. 

Bui  that  her  next  of  kin  would  take  subject  U>  the  trust,  and  to  the  legal  title 
of  the  trustee  to  the  ftmd  fbr  the  purpose  of  the  trust,  until  it  should  be  per- 
Ibnned  or  otherwise  discharged. 

APPEAL,  by  the  defendants,  from  a  judgment  entered  at  a 
special  term.  The  plaintiff's  intestate,  Saloma  Harris,  on 
the  6th  of  May,  1850,  assigned  a  bond  and  mortgage,  executed  by 
the  defendant  Harris,  to  the  defendant  Crittenden,  ^'  in  tmst  to 
apply  the  avails  thereof  to  the  necessary  support  and  mainte- 
nance of  her  mother,  Sarah  Harris,  during  her  natural  life."  She 
died  on  the  8th  of  same  month.  The  defendant  Crittenden 
took  the  bond  and  mortgage  and  entered  upon  the  administra- 
tion of  the  trust,  and  at  different  times  paid  to  said  Sarah 
Harris  portions  of  the  income  or  interest  of  said  bond  and 
mortgage,  taking  her  receipt  therefor*  The  plaintiff,  as  admin- 
istrator,  claimed  that  the  assignment  in  trust  was  void,  by  rea- 
son of  the  incapacity  of  his  intestate,  and  on  the  11th  Dec. 
1851,  notified  the  defendant  Harris  that  he  had  been  appointed 
administrator  and  forbade  him  paying  the  bond  and  mortgage 
to  any  other  person  than  himself.  The  defendant  Harris  paid 
the  interest  regularly  as  it  became  payable,  and  on  the  20th 
of  April,  1854,  the  day  when  the  whole  was  due,  paid  the  bond 
and  mortgage  in  full,  and  received  a  discharge  of  the  mortgage 
from  the  defendant  Crittenden,  as  trustee,  on  the  24th  of  said 
April,  and  the  same  was  duly  recorded  on  the  24th  of  the  May 
following.  On  the  15th  of  June,  1854,  the  plaintiff  procured 
from  Sarah  Harris,  for  the  nominal  consideration  of  one  dollar, 
an  assignment  of  all  her  right,  title,  interest  and  claim  of,  in, 
and  to  the  bond  and  mortgage  in  question,  and  to  all  moneys 
which  might  then  have  been  received  thereon  by  the  defendant 
Crittenden.  The  cause  was  tried  before  Justice  Balcom,  at 
special  term,  April,  1856,  and  judgment  rendered  fo^  the 
plftintiff. 
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D.  Wrighty  for  the  respondent. 

By  the  Courts  T.  R.  Strong,  J.  The  assignment  by  Salo- 
ma  Harris  to  the  defendant  Crittenden,  of  the  bond  and  mort- 
gage in  question,  is  in  terms  absolute,  of  all  the  right,  title  and 
interest  of  the  assignor,  with  a  provision  that  the  avails  of  the 
mortgage  are  to  be  applied  to  the  necessary  support  and  main- 
tenance of  Sarah  Harris,  during  her  natural  life.  It  is  not 
claimed,  on  the  part  of  the  defendants,  that  any  beneficial  iii- 
terest  in  the  bond  and  mortgage  passed  to  the  assignee  by  the 
assignment ;  but  it  is  conceded  that  the  assignment  was  to  him 
merely  as  trustee  for  the  benefit  of  Sarah  Harris. 

It  is  insisted  by  the  plamtilT's  counsel,  that  the  assignment, 
being  for  the  sole  benefit  of  Sarah  Harris,  vested  the  absolute 
ownership  in  the  bond  and  mortgage  in  Sarah ;  and  if  not,  that 
the  assignment  was  void,  as  no  such  trust  could  be  vested,  and 
the  ownership  passed  to  the  plaintiff  as  administrator,  under 
the  assignment  of  Sarah  Harris  to  him ;  relying,  in  support 
of  these  positions,  upon  the  provisions  of  the  revised  statutes 
relating  to  trusts.  (1  R.  S.  728.)  It  is  sufficient,  in  refer- 
ence to  this  part  of  the  case,  to  say  that  those  provisions,  except 
as  to  the  limitation  o{ future  or  contingent  interests,  relate  to 
real  estate  only,  and  are  therefore  wholly  inapplicable  to  the 
present  case.  Trusts  in  respect  to  personal  property  are  now 
allowable,  as  before  those  statutes,  no  prohibition  or  restriction 
being  imposed  upon  them  by  statute,  except  as  aforesaid. 
(1  R.  S.  778,  §  2.  Kane  v.  Gott,  24  Wend.  641.  Depeyster 
V.  Clendining,  8  Paige,  295.     Gott  v.  Cook,  7  id.  521.) 

The  trust  in  the  present  case  being  valid,  the  entire  legal  in- 
terest in  the  bond  and  mortgage  passed  to  the  assignee,  for  the 
purpose  of  the  trust,  and  he  was  entitled  to  collect  and  receive 
payment  as  the  moneys  became  due. 

The  terms  of  the  trust,  as  already  stated,  are  to  apply  the 
avails  for  the  necessary  support  and  maintenance  of  Sarah  dur- 
ing her  life.    This  means,  as  I  understand  the  language,  that 
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the  avails,  so  far  as  they  shall  be  necessary  for  her  support  and 
maintenance,  shall  be  applied  thereto.  The  beneficial  interest 
of  Sarah  does  not  necessarily  embrace  the  whole  fund ;  it  extends 
only  to  what  shall  from  time  to  time  be  necessary  for  the  purpose 
specified.  The  assignor  retained  an  equitable  title  to  the  fond, 
beyond  what  should  be  required  for  that  purpose,  and  if  the 
fund  should  not  be  exhausted  in  the  necessary  support  and 
maintenance  of  the  cestui  que  trust,  during  her  life,  the  bal- 
ance remaining  would  belong  to  and  be  disposed  of  as  part  of 
the  estate  of  the  assignor,  she  haying  deceased.  It  follows, 
that  Sarah,  the  cestui  que  trust,  could  not,  as  such,  assign  the 
whole  fund,  as  she  has  assumed  to  do ;  her  power  of  disposition 
was  limited  to  her  interest,  depending  upon  what  should  be 
needed  for  her  support.  The  trustee  must  retain  the  fund  for 
her  life,  except  so  far  as  it  may  be  required  for  that  object. 

It  is  not  alleged  in  the  complaint,  nor  is  there  any  proof  that 
it  has  become  necessary  to  use  any  portion  of  the  funds  for  the 
support  of  Sarah,  which  the  defendant  has  refused  or  neglected 
to  pay  over. 

The  action  cannot  be  sustained  in  respect  to  the  interest  of 
the  plaintiff  as  one  of  the  next  of  kin  of  Saloma  Harris,  in  the 
residuary  interest  of  Saloma  in  the  bond  and  mortgage.  The. 
next  of  kin  take  subject  to  the  trust,  and  to  the  legal  title  of 
the  trustees  to  the  fund  for  the  purpose  of  the  trust,  until  it 
shall  be  performed  or  otherwise  discharged. 

There  is  not,  in  my  opinion,  any  ground  furnished  by  the 
proofs  upon  which  this  action  can  be  supported. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

[MoNROB  General  Term,  September  7, 1857.  Johnsont  T.  /?.  Strang  and 
WeOes,  JosUoes.] 
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Serving  a  notice  of  priotest  according  to  the  direction  given  by  an  indoner, 
althongh  in  a  manner  different  from  the  mode  prescribed  by  law  in  the  ab- 
sence of  any  direction,  is  sufficient. 

Where  the  indorser  of  a  note  added  to  the  indorsement  of  his  name  thereon,  the 
word  and  letters  "Anbam  P.  0.";  Held  that  he  thereby  directed  notice  of 
non-payment  to  be  served  upon  him  by  depositing  it  in  that  post  office,  although 
he  was  a  resident  of  that  city,  which  was  also  the  place  of  payment  And  that 
he  was  fixed  by  leaving  a  notice  at  the  post  office  in  Auburn,  addressed  to 
him  there. 

In  order  to  charge  a  subsequent  indorser,  it  is  not  necessary  for  the  holder  to 
give  notice  of  ncMi-payment,  to  the  prior  indorser.  It  belongs  to  each  party 
to  a  note  or  bill  to  give  noUce,  or  to  see  that  notice  is  given  to  all  prior  par- 
ties to  whom  he  would  resort  in  case  it  should  be  necessary. 

APPEAL  from  a  judgment  entered  at  a  special  term.  The 
action  was  brought  to  recoyer  the  amount  of  a  promissory 
note  for  $50,  and  interest  thereon,  made  by  one  Cyrenus  Holmes, 
and  indorsed  by  the  defendant  Morris,  one  John  S.  Clary,  agent 
for  C.  Holmes,  and  by  the  defendant  Law.  The  defendants 
Law  and  Morris,  only,  were  sued.  Among  other  matters,  they 
set  up  in  their  answer,  that  the  note  was  not  properly  protest- 
ed for  non-payment,  and  that  due  notice  of  protest  was  not 
served  on  the  defendant  Morris,  and  was  not  waiyed,  and  that 
Morris  being  the  first  indorser,  he  and  Law,  and  each  of  them, 
were  released  from  all  liability  on  said  note. 

The  action  was  tried  at  the  Cayuga  circuit  in  February,  1857, 
before  Hon.  Henry  Welles,  justice,  a  jury  haying  been  waiyed 
by  the  parties.  Upon  the  trial  the  defendants  admitted  the  exe- 
cution of  the  promissory  note  by  Cyrenus  Holmes,  and  the  in- 
dorsement of  the  same  by  the  defendants  in  this  action,  and  by 
one  John  Clary  as  agent.  That  the  defendant  Morris  was  the 
payee  in  the  note  and  first  indorser,  John  Clary  as  agent,  second 
indorser,  and  the  said  James  Law  third  indorser.  That  the  note, 
when  it  became  due,  was  duly  presented  at  the  place  of  pay- 
ment therein  named  for  payment,  and  payment  demanded, 
which  was  refused,  and  that  the  same  was  thereupon  protest- 
ed. That  due  notice  thereof  was  seryed  on  the  defendants 
Law  and  Clary,  and  that  the  only  service  of  such  notice  upon 
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the  defendant  Morris,  was  by  depositing  the  same  in  the  post 
office  in  the  city  of  Anbom,  duly  directed  to  him  at  Auburn 
aforesaid.  That  said  Morris  was  a  householder,  and  kept  an 
c&ce  in  said  city  of  Auburn,  from  before  the  making  of  the 
note  until  the  time  of  the  trial.  That  under  the  simature  of 
the  defendant  Morris  were  the  word  and  letters,  ^-Auburn, 
P.  0."  in  the  handwriting  of  Morris.  That  the  indorsers  were 
each  merely  accommodation  indorsers.  That  the  note  was  pay- 
able at,  and  protested  at,  the  Cayuga  County  Bank  in  said 
city  of  Auburn.  The  counsel  for  the  defendants,  after  the 
close  of  the  proofs,  insisted  that  the  plaintiff  was  not  entitled 
to  recover  against  the  defendants,  or  either  of  them,  because, 
Ist.  It  appeared  that  Morris  was  the  payee  and  first  indorser, 
and  that  the  notice  of  protest  was  not  served  on  him  as  re- 
quired, to  render  him  liable  as  an  indorser.  2d.  That  Morris 
being  first  indorser,  it  was  necessary,  in  order  to  charge  the 
subsequent  indorser  Law,  that  due  notice  of  the  protest  be  duly 
served  on  Morris,  and  that  the  omission  so  to  serve  notice  on 
Morris  discharged  Law  from  liability  as  indorser  on  said  note. 
The  court  decided  the  said  points  raised  by  the  defendants' 
counsel,  and  each  of  them,  against  the  defendants,  and  or- 
dered judgment  for  the  plaintiff,  for  the  amount  of  the  note, 
and  interest  and  fees  of  protest. 

John  P.  HMertj  for  the  appellants. 

Jihn  Porter^  for  the  respondent. 

By  the  Courti  T.  B.  Strong,  J.  The  place  of  payment  of 
the  note,  and  residence  of  the  indorser,  being  the  city  of  Au- 
burn, it  was  necessary,  in  order  to  charge  the  indorser,  that 
notice  to  him  of  the  non-payment  of  the  note,  should  be  per- 
sonal, or  left  at  his  dwelling  house  or  place  of  business ;  unless 
by  his  adding  to  the  indorsement  of  his  name  on  the  note,  the 
word  and  letters,  *' Auburn  P.  0."  he  directed  notice  to  be 
served  upon  him  by  depositing  it  in  that  post  office.  The  ser- 
vioe  of  notice  according  to  the   direction  of  an  indorser,  al- 
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though  different  from  the  mode  prescribed  by  law  in  the  absence 
of  such  a  direction,  is  sufficient.  (Shelton  v.  Braithwait,  8  M* 
^  Wels.  252.)  Some  purpose  must  have  been  intended  by 
the  addition,  in  this  case,  to  the  blank  indorsement ;  4ind  I  can- 
not conceive  of  any  other  than  to  designate  the  mode  of  giving 
notice  of  dishonor  by  the  maker.  The  statute,  {Laws  of  1835, 
p.  152,  §  1,)  declaring  that  when  notice  of  non-acceptance  of  a 
bill,  or  non-payment  of  a  bill  or  note,  or  other  negotiable  in- 
strument, may  be  given  by  mail,  it  shall  be  sufficient  if  it  be 
directed  to  the  city  or  town  where  the  person  sought  to  be 
charged  resided  when  the  paper  was  drawn,  "  unless  such  per- 
son, at  the  time  of  affixing  his  signature  to  such  bill  or  note, 
or  other  negotiable  instrument,  shall,  in  addition  thereto,  spe- 
cify thereon  the  post  office  to  which  he  may  require  the  notice 
to  be  addressed,"  recognizes  a  specification  of  a  post  office  in 
addition  to  the  signature  of  an  indorser  or  acceptor,  as  a  direc- 
tion that  notice  may  be  directed  to  that  post  office.  That  stat- 
ute does  not  embrace  this  case,  as  the  case  is  not  one  where 
notice  might,  independent  of  such  a  specification,  be  given  by 
mail ;  but  it  is  applicable,  and  entitled  to  great  force,  upon  the 
point  as  to  the  legitimate  effect  of  the  addition  in  question. 

I  think  the  indorser  was  fixed  by  leaving  the  notice  at  the 
post  office  in  Auburn. 

It  was  not  necessary  for  the  holder,  in  order  to  charge  the 
subsequent  indorser,  to  give  notice  of  non-payment  to  the  prior 
indorser ;  it  belongs  to  each  party  to  a  note  or  bill;  to  give 
notice,  or  to  see  that  notice  is  given,  to  all  prior  parties  to  whom 
he  would  resort  in  case  it  should  be  necessary.  ^Chit.  aft  BiUs^ 
Barb,  ed.  530.  Morgan  v.  Woodworthy  3  Johns,  Cases,  89. 
8  Kent's  Com.  105,  108.) 

The  judgment  must  therefore  be  affirmed. 

[Monroe  General  Term,  September  7,  1867.  Johnson,  T.  /?.  Sh^ong  and 
Welles,  Justices.] 
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Where  a  person  selling  cattle  at  a  fixed  price  per  pound,  the  weight  to  be  afler- 
wards  ascertained,  voluntarily  relinquishes  his  right  to  have  them  weighed, 
and  agrees  to  accept  a  sum  in  gross,  rather  than  be  at  the  trouble  of  weighing, 
and  putting  the  purchaser  to  inconvenience  and  expense,  or  delay  him  in  get- 
ting the  property  to  market ;  and  the  sum  thus  agreed  on  is  paid  to  him ;  he 
cannot  afterwards — in  the  absence  of  any  fraud  on  the  part  of  the  purchaser — 
maintain  an  action  against  him,  to  recover  the  difierenoe  between  the  gross 
sum  received,  and  the  value  of  the  cattle  by  weight,  at  the  price  originally 
stipulated. 

And  even  though  the  purchaser  has,  before  the  making  of  the  second  agreement, 
ascertained  the  exact  weight  of  the  cattle,  in  the  absence  of  the  vendor,  and 
conceals  from  him  the  fact  that  the  cattle  have  been  weighed,  that  will  not 
constitute  a  fhiud  for  which  an  action  will  lie,  so  long  as  the  purchaser  neither 
says,  nor  does,  any  thing  to  mislead  or  deceive  the  vendor  in  respect  to  the 
actual  weight. 

Although  ftaud  is  a  question  of  fkct  for  a  jury,  (or  a  court  where  there  is  no  jury,) 
to  determine,  yet  it  is  a  question  of  law  whether  the  evidence  before  such  court, 
or  jury,  tends,  in  any  respect,  to  make  out  fraud.  And  if  fraud  is  found,  as 
a  conclusion  of  fact,  when  there  is  no  evidence  tending  to  such  conclusion,  it 
18  the  duty  of  the  court  to  set  the  finding  sside. 

r[IS  was  an  action  npon  contract,  to  recoyer  the  price  of 
thirteen  head  of  cattle,  at  3}  cents  per  pound,  live  weight, 
the  cattle  to  be  weighed  at  Canandaigua.  The  cattle  were  sold 
at  Potter,  Yates  county,  and  were  to  be  driven  to  Canandaigua 
by  the  defendant  on  the  day  of  sale,  and  the  next  morning  the 
plaintiff  was  to  meet  him  there  and  the  cattle  were  to  be  weighed 
and  paid  for  at  the  price  aforesaid.  Before  the  plaintiff  arrived, 
next  morning,  the  cattle  were  weighed  by  a  Mr.  Twist.  But  it 
did  not  appeai^that  the  defendant  knew  the  weight.  When  the 
plaintiff  came  he  told  the  defendant  he  might  have  the  cattle  at 
$489  in  gross,  without  weighing  ;  the  defendant  accepted  this 
offer  and  paid  the  plaintiff  that  sum.  The  plaintiff  claimed 
that  the  circumstances  in  the  case  showed  fraud  on  the  part  of 
the  defendant,  sufficient  to  avoid  the  contract  for  $489,  and  that 
as  the  cattle  by  weight  would  have  brought  $12  more  than  that 
sum,  he  was  entitled  to  the  difference.  The  cause  was  com- 
menced before  a  justice  of  the  peace,  and  was  tried  before  him, 
without  a  jury.    The  defendant,  in  his  answer,  alleged  that  the 
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cattle  had  been  paid  for ;  that  a  second  bargain  was  made  for 
them,  between  the  parties,  at  Canandaigua,  after  the  cattle  were 
driven  there,  for  $489  in  gross,  which  sum  was  paid  by  the  de^ 
fondant.  The  plaintiff  replied  that  that  agreement  was  made 
niifler  the  impression  that  the  cattle  had  not  been  weighed,  and 
in  view  of  representatioDS  made  by  the  defendant  that  there 
was  not  time,  after  the  plaintiff  arrived,  to  weigh  the  cattle,  he, 
the  defendant,  having  started  them  on  the  way  to  the  cars  at 
that  time,  and  saying  it  would  be  a  great  damage  to  him  to  take 
them  back  and  weigh  them ;  the  defendant  then  knowing  they 
had  been  weighed,  and  their  true  weight,  which  facts  the  plain- 
tiff did  not  know,  by  reason  of  which  the  plaintiff  alleged  that 
the  agreement  was  void. 

The  justice  rendered  a  judgment  in  favor  of  the  plaintiff, 
against  the  defendant,  for  $12  damages,  besides  costs.  On  ap- 
peal to  the  county  court  of  Ontario  county,  the  judgment  was 
affirmed ;  and  the  defendant  appealed  to  this  court. 

E.  L,  Pottle^  for  the  appellant. 

Daniel  Morris^  for  the  respondent. 

By  the  Court,  Johnson,  J.  The  action  is  brought  upon  the 
first  contract  between  the  parties,  to  recover  a  balance  of  the 
purchase  price  of  the  cattle,  alleged  to  be  still  due,  according 
to  the  price  fixed  by  that  agreement.  The  cattle  were  in  fact 
sold  and  delivered  upon  a  new  agreement,  and  at  a  different 
price,  which  was  fully  paid,  upon  the  delivery,  tnd  the  entire 
new  agreement  completely  executed  between  the  parties.  It  is 
alleged  on  the  part  of  the  plaintiff,  that  he  was  induced  to  aban- 
don the  first  contract,  and  enter  into  the  second,  which  was  less 
favorable,  by  reason  of  a  fraud  practiced  by  the  defendant.  And 
the  theory  of  the  action  is,  that  such  fraud  put  it  in  the  power 
of  the  plaintiff  to  declare  the  second  contract  void,  and  the  first 
still  in  force,  and  thus  bind  the  defendant,  the  same  as  though 
the  cattle  had  been  delivered,  and  the  amount  which  was  paid 
had  been  paid  upon  the  first  contract 
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Admitting  that  the  defendant,  in  making  the  new  contract, 
practiced  such  a  fraud  apon  the  plaintiff  as  to  constitnte  a  canse 
of  action,  there  mast  still  be  found,  I  apprehend,  great  di£Sculty 
in  maintaining  this  action.  The  action  proceeds  upon  the  ground 
that  the  defendant  acquired  a  valid  title  to  the  cattle,  and  10 
still  indebted  for  a  portion  of  the  purchase  money,  and  necessa-* 
rily  affirms  the  validity  of  the  sale,  under  which  such  title  was 
acquired.  Now  it  is  indisputable  that  the  cattle  were  delivered 
under  the  second  agreement,  and  the  defendant,  if  he  acquired 
any  title,  must  have  acquired  it  under  that  agreement.  That 
was  the  only  agreement  which  the  parties  undertook  to  perform, 
and  it  was  fully  executed  on  both  sides.  The  effect  of  rescind- 
ing that  contract,  if  the  plaintiff  had  the  right  to  rescind  for 
the  fraud,  after  its  complete  performance  on  both  sides,  would 
be  to  restore  the  parties  to  their  rights  as  they  stood  when  it 
was  entered  into,  and  to  re-invest  the  plaintiff  with  his  title  to 
the  animals  delivered  under  it.  He  could  not  rescind  in  part 
and  affirm  in  part.  He  might  elect  to  rescind,  but  he  could  not, 
without  the  consent  of  the  defendant,  by  such  rescission,  make 
the  performance  of  the  contract  thus  rescinded,  operative  as 
the  performance,  in  whole  or  in  part,  of  the  first  contract,  which 
the  parties  agreed  to  abandon.  Nothing  was  ever  delivered 
upon  the  first  contract  It  was  necessarily  abandoned,  by  en- 
tering into  the  new  agreement  in  reference  to  the  same  property. 
The  defendant  never  acquired  any  right  or  title  to  the  animals, 
under  the  first  agreement,  and  it  is  impossible  that  any  thing 
can  be  due  upon  it  The  fraud  in  making  the  second  contract 
would  not  render  such  contract  void  per  se.  It  would  place  it 
in  the  power  of  the  plaintiff  to  affirm  it,  and  bring  his  action 
directly  upon  the  deceit,  or  to  rescind  it,  and  recover  the  prop- 
erty, or  its  value,  at  his  election.  But  it  would  remain  a  valid 
contract,  binding  upon  both  parties,  as  long  as  the  right  of  rescis- 
sion was  not  exercised.  And  that  right,  when  exercised,  would 
not  draw  B&er  it,  to  the  plaintiff,  power  to  elect  that  his  delivery 
of  the  property  under  the  contract  thus  rescinded,  should  be 
regarded  as  a  delivery  under  the  other  contract,  and  the  de- 
fendant held  liable  as  for  an  acceptance  under  such  other  con- 
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tract.  I  see  no  principle,  therefore,  upon  which  this  action  can 
be  maintained.  Conceding,  however,  that  it  may  be  in  case  the 
fraud  is  established,  for  the  purposes  of  this  case,  I  am  clearly  of 
the  opinion,  that  there  is  no  foundation  for  the  action.  There 
was  clearly  no  fraud,  on  the  part  of  the  defendant,  for  which  any 
action  will  lie,  or  which  would  authorize  the  plaintiff  to  rescind 
the  contract  he  entered  into  voluntarily,  and  which  was  fully 
performed  on  both  sides. 

It  is  certainly  true  that  the  defendant  caused  the  animals  to 
be  weighed  in  the  plaintiff's  absence,  but  it  is  not  proved  that 
he  knew,  or  had  been  informed  what  the  weight  was,  when  the 
new  contract  was  entered  into.  On  the  contrary,  the  proof  is 
that  the  bill  of  the  weight  was  not  delivered  to  him  until  half  an 
hour  after  the  cattle  had  been  delivered,  and  the  price  paid, 
under  the  new  agreement.  But  suppose  he  had  ascertained  the 
exact  amount  the  animals  weighed,  when  the  plaintiff  came 
there,  and  had  wholly  concealed  from  the  plaintiff  the  fact  that 
he  had  weighed  them  for  his  own  satisfaction ;  that  would  not 
constitute  a  fraud  for  which  an  action  would  lie,  so  long  as  he 
neither  said,  nor  did,  any  thing  to  mislead,  or  deceive  the  plain- 
tiff as  to  what  the  actual  weight  was.  {Bench  v.  Skelden, 
14  Barb»  66,  and  ccLses  there  cited,)  The  material  fact  was, 
not  the  weighing,  but  the  aggregate  weight  of  all  the  animals, 
as  ascertained  by  the  weighing,  because  the  amount  to  be  paid 
was  to  be  governed  by  the  ascertained  weight. 

That  the  defendant  did  in  fact  tell  the  plaintiff  he  had  weighed 
the  cattle,  on  his  arrival  at  Canandaigua,  cannot  be  denied,  be- 
cause the  plaintiff  was  called  as  a  witness  by  the  defendant, 
and  testified  to  the  fact.  It  is  true  he  says  the  defendant  said ' 
it  in  a  laughing  manner,  and  that  he  replied  to  it,  that  he  should 
have  liked  to  see  them  weighed.  But  he  does  not  say,  in  his 
evidence,  that  he  did  not  credit  the  assertion,  or  that  he  was  in- 
duced to  believe  the  contrary,  from  the  manner  in  which  it  was 
made.  For  a  time  he  insisted  that  he  would  have  then}  weighed 
before  he  would  be  satisfied,  and  it  is  argued  that  the  inference 
from  this  is  that  he  did  not  suppose  they  had  been  weighed* 
But  tho  legitimate  inference  is,  that  he  was  not  satisfied  to  take 
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the  defendant's  weighing,  in  his  absence,  and  wanted  to  weigh 
them,  or  see  them  weighed,  himself,  as  was  clearly  his  right. 
It  is  perfectly  apparent,  however,  that  whatever  the  defendant 
said,  or  omitted  to  say,  on  the  subject  of  his  having  had  the 
animals  weighed,  did  not  in  the  least  influence  the  plaintiff,  in 
changing  his  mind,  and  giving  up  the  first  contract,  and  fixing 
a  price  in  gross,  without  reference  to  weight.  He  testified  on 
the  trial,  that  he  told  the  defendant  he  thought  the  price  he  had 
agreed  to  take  was  less  than  they  would  come  to  by  weight. 
The  defendant  was  not  asked  what  the  weight  was,  and  said 
nothing  on  the  subject.  He  expressed  no  opinion  as  to  what 
they  would  be  likely  to  weigh,  and  neither  said  nor  did  any 
thing  to  lead  the  plaintiff  to  think  or  believe  they  might  weigh 
less  than  the  actual  weight.  His  objection  to  the  plaintiff's 
weighing  was  the  want  of  sufficient  time,  and  there  is  nothing 
to  show  that  this  objection  was  not  well  founded.  The  plaintiff 
was  probably  persuaded,  but  he  was  not  deceived,  by.it.  For 
aught  that  appears,  he  knew,  or  might  have  known,  as  well  as 
the  defendant,  at  what  time  the  cars  were  expected  to  start,  and 
how  long  it  would  probably  take  to  separate  his  cattle  from  the 
others,  and  have  them  weighed,  and  placed  upon  the  cars.  It 
does  not  appear  even  that  the  defendant  was  mistaken  in  his 
opinion,  in  this  respect ;  much  less  that  he  was  guilty  of  deceit. 
The  cars  did  not,  it  seems,  in  fact,  start  udtil  after  the  cattle 
had  been  put  on  board  an  hour  or  two ;  but  whether  it  would 
have  taken  more  or  less  time  to  have  separated  and  weighed 
the  animals,  or  whether  the  cars  started  as  soon  as  was  expect- 
ed, does  not  appear. 

It  is  true,  as  claimed  on  behalf  of  the  plaintiff,  that  fraud  is 
a  question  offset,  for  a  jury,  or  a  court  where  there  is  no  jury,  to 
determine.  But  it  is  a  question  of  law,  whether  the  evidence 
before  such  court,  or  jury,  tends,  in  any  respect,  to  make  out 
fraud.  And  if  fraud  is  founds  as  a  conclusion  of  fact,  where 
there  is  no  evidence  tending  to  such  conclusion,  it  is  the  duty 
of  the  court  to  set  the  finding  aside.  This  appears  to  me  a 
very  plain  case,  where  the  seller  voluntarily  relinquished  a 
clear  right,  of  determining  the  value  of  his  property,  by  weight. 

Vol.  XXV.     '  19 
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and  agreed  npon  another  price,  rather  than  be  at  the  trouble 
of  weighing,  and  putting  the  other  party  to  the  inconyenience 
and  expense  of  delay,  in  getting  the  property  to  market.  To 
hold  that  he  was  deceived,  would  be  to  infer  fraud  on  the  part 
of  the  purchaser,  merely  because  the  latter  knew,  or  was  in  a 
situation  to  know,  when  he  accepted  the  seller's  offer,  that  it 
was  less  than  the  price  would  be  by  weight.  It  would  make 
the  purchaser  Ihe  guardian  of  the  seller's  interest,  instead  of 
his  own,  and  reverse  the  rule  caveat  emptor. 

The  judgment  is  clearly  wrong,  and  must  be  reversed. 

[Monroe  Orneral  Teru,  September  7|  1867.    John9on,  WeUe9  and  T.  R, 
Strong f  Jmitices.] 


Partridge,  president,  &c.  vs.  Badger. 

Ab  allegation,  in  a  complaint,  that  certain  drafts  were  accepted  by  a  oorporm- 
tion,  by  their  treasurer,  includes  an  averment  of  authority  to  the  treasurer  to 
accept  the  drafts ;  inasmuch  as  the  company  could  not  accept  by  him,  unless 
he  had  such  authority. 

His  acts  would  not  be  those  of  the  company,  unless  they  were  authorized  by 
the  company.  If  thus  authorized,  they  are,  in  legal  effect,  the  acts  of  the 
company. 

A  corporation  may,  without  special  authority,  make  a  note  or  draili  or  accept  a 
draft,  fQ][  a  debt  contracted  in  its  legitimate  business. 

It  may  make  notes  or  drafls,  or  give  its  acceptances,  to  pay  an  indebtedness 
of  the  company  to  contractors,  for  labor  performed.  The  restraining  act  has 
no  application  to  such  a  case. 

A  corporation  has  incidental  authority,  when  not  specially  restricted,  to  borrow 
money  for  any  of  its  lawfYil  purposes. 

In  an  action  against  a  corporation,  upon  its  acceptances,  proof,  by  the  plaintiff, 
of  a  consideration,  and  that  the  acceptances  were  in  the  legitimate  business 
of  the  company,  is  not  necessary,  in  the  first  instance  After  proof  that  the 
acceptances  were  made  by  the  authority  of,  and  therefore  by,  the  oompanyi 
the  other  fkcts  essential  to  their  validity  will  be  presumed. 

Authority  fVom  the  board  of  directors  must  be  strictly  proved,  but  when  it  is 
proved,  it  may  be  assumed  that  there  was  a  valid  consideration,  and  proper 
purpose,  for  the  acceptance. 
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In  an  a^ion  a^nst  a  stockholder  of  a  corporatioDf  to  render  bim  liable  fbr 
Uie  debts  of  the  companj,  the  stock  subscription  paper,  signed  by  him,  is 
releyaot  and  competent  evidence,  upon  the  question  whether  the  defendant 
was  a  stockholder. 

It  is  oompeteDt  fbr  the  plaintiff;  in  such  an  action,  to  pro^e,  by  the  testimony 
of  witnesses  who  were  present  at  an  election  of  directors  of  the  company, 
who  were  elected.  The  books  of  the  company,  if  they  contain  a  record  of 
the  election,  although  proper,  are  not  the  sole  evidence  upon  that  point 

The  fact  of  who  were  the  directors,  may  also  be  proved  by  the  testimony  of  wit- 
nesses as  to  who  acted,  as  such. 

The  certificate  of  the  persons  who  acted  aa  inspectors,  at  an  election  of  direct- 
ors, made  at  the  time  of  the  election,  is  competent  and  proper  evidence  of 
what  was  done,  on  that  occasion,  it  seems. 

Where  the  election  of  a  person  as  treasurer  of  a  corporation  is  irregular,  but 
he  afterwards  acts,  and  is  recognized  by  the  company,  as  treasurer,  his  acts 
as  such,  within  the  scope  of  his  authority,  are  binding  on  the  company. 

And  where  one  acts  as  treasurer,  and  is  recognized  as  such  by  the  company,  his 
report  and  statement  of  the  financial  condition  of  the  company,  proved  to 
have  been  accepted,  and  adopted,  by  the  board  of  directors,  is  competent  and 
material  evidence,  as  an  admission,  by  the  company,  of  the  facts  therein 
stated. 

The  authority  of  a  treasurer  to  accept  drafts  may  also  be  proved  by  showing 
that  it  wan  the  practice  of  that  officer,  with  the  assent  of  the  board  of  direct- 
ors, to  accept,  and  that  the  acceptances  in  question  were  recognized  and 
treated  as  those  of  the  company. 

8uch  acceptances  will  be  recognized  by  the  directors*  accepting  and  adopting, 
without  objection,  the  report  and  statement  of  the  treasurer,  in  which  the  ac- 
ceptances are  expressly  mentioned  among  the  outstanding  liabilities  of  the 
company. 

In  an  action  against  a  stockholder,  upon  acceptances  of  the  corporation,  it  is 
proper  to  prove  the  origin,  history  and  objects  of  the  drafts  and  acceptances, 
by  showing  what  was  done  between  officers  of  the  company  and  contractors, 
in  connection  with  proof  of  the  ratification  of  the  drafts  and  acceptances. 

Where  it  is  proved  by  the  secretary  having  charge  of  the  papers  of  a  coiponi- 
tion,  that  by  direction  of  the  president  he  delivered  a  book  of  minutes  to  an 
attorney,  and  that  afterwards  he  called  at  the  office  of  the  attorney,  and 
with  the  latter  searched  there  for  it,  without  success,  and  the  president  testi- 
fied that  he  had  also  inquired  there,  for  it,  and  did  not  know  where  it  was,  it  was 
hM  that  this  was  reasonable  evidence  of  the  loss  of  the  book,  and  waa  a 
proper  foundation  for  the  introduction  of  secondary  eridence  of  its  contenta, 
without  examining  the  attorney  in  regard  to  the  loss  of  the  book. 

MOTION  for  a  new  trial,  upon  a  cas*.     The  defendant  was 
a  stockholder  in  the  Niagara  Falls  Hydraulic  Company, 
fiom  its  organization  down  to  the  time  of  trial,  holding  750 
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shares  of  $100  each,  or  $75,000  of  its  capital  stock.  He  was 
also  a  director  of  the  company  during  the  same  time.  No  part 
of  the  capital  stock  of  the  company  was  ever  paid  in,  as  required 
by  sections  10  and  14  of  the  act  {Laws  of  1848,  ch,  40.) 
And  no  report  of  the  affairs  of  the  company  was  ever  made 
or  filed,  as  required  by  section  12  of  said  act.  In  April  and 
May,  1854,  while  the  defendant  was  such  stockholder  and 
director,  the  company,  by  Caldwell,  their  treasurer,  accepted 
six  several  bills  of  exchange,  drawn  on  the  company  by  Whit- 
ney, the  engineer  on  their  works  at  Niagara  Falls,  for  the  pur- 
pose of  paying  certain  amounts  due  from  the  company  to  con- 
tractors on  their  works.  These  drafts  were  passed  to  the 
contractors,  and  were  by  them  negotiated  to  the  plaintiff,  an 
individual  banker,  who  recovered  a  judgment  on  said  drafts 
against  the  company,  and  after  the  return  of  an  execution  on 
such  judgment  unsatisfied,  commenced  this  action  to  enforce 
the  liability  of  the  defendant  as  such  stockholder  and  director, 
to  the  plaintiff,  for  said  debt 

The  action  was  tried  at  the  Seneca  county  circuit,  September 
23d,  1856,  before  Justice  E.  Darwin  Smith  and  a  jury.  After 
the  opening  of  the  case  by  the  plaintiff's  counsel,  the  counsel 
for  the  defendant  moved  to  dismiss  the  complaint,  on  the  ground 
that  it  did  not  contain  facts  sufficient  to  constitute  a  cause  of 
action.  1st.  That  it  was  not  averred,  and  did  not  appear,  that 
the  person  who  was  alleged  to  have  accepted  the  drafts,  had 
any  authority  so  to  do.  2d.  That  the  complaint  showed  that  the 
drafts  were  accepted  for  discount  and  were  void,  as  a  violation 
of  the  restraining  act.  The  motion  was  denied,  and  the  de- 
fendant excepted.  The  plaintiff  offered  in  evidence  a  certified 
copy  of  the  certificate  of  organization,  and  articles  of  associa- 
tion. The  court  allowed  the  copy  certificate  and  signatures 
and  acknowledgments  thereto  attached,  to  bo  read,  and  the 
same  were  read  to  the  jury.  The  defendant  was  one  of  the 
signers  of  this  certificate.  His  signature  was  proved.  The 
plaintiff  also  offered  in  evidence  the  paper  containing  the  sub- 
scriptions for  stock.  The  defendant  objected  to  it,  on  th^ 
ground  that  the  same  was  irrelevant,  and  purported  to  relate 
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to  another  matter;  also  that  it  was  incompetent.  The  ob- 
jection -was  overruled,  and  the  paper  received.  The  defend- 
ant's name  was  subscribed  to  this  paper,  for  750  shares  of 
$100  each. 

Ezra  S.  King  was  examined  as  a  witness  for  the  plaintiff.  He 
testified  that  he  was  present  at  an  election  of  directors  of  the 
company,  in  April,  1854.  Being  asked  who  were  present  and 
voted,  the  question  was  objected  to,  on  the  ground  that  the  min- 
utes were  the  best  evidence.  Objection  overruled,  and  witness 
gave  the  names  of  some  who  were  present  and  voted ;  among 
whom  was  the  defendant.  Being  asked  who  were  elected  trus- 
tees or  directors,  a  similar  objection  was  made,  and  overruled, 
and  the  witness  testified  that  the  defendant  and  six  others,  viz. 
Caleb  S.  Woodhull,  Walter  Bryant,  Stephen  M.  Allen,  Alfred 
Ashfield,  Theodore  Dunn  and  Abram  Wakeman  were  elected ; 
that  there  was  a  memorandum  made,  and  he  produced  the  orig- 
inal certificate  of  election,  signed  by  W.  Bryant  and  E.  S.  King, 
who  acted  as  inspectors.  This  was  objected  to,  as  incompetent, 
but  was  admitted  in  evidence.  The  witness  was  asked  if  the 
defendant  acted  as  a  director  in  1853, 1854  and  1855,  and  after 
this  election.  Question  objected  to,  but  allowed,  and  witness 
answered  in  the  afiSrmative.  He  was  asked  who  acted  as  secre- 
tary in  1853,  1854  and  1855.  Objected  to  as  incompetent ; 
objection  overruled,  and  evidence  received.  Witness  testified 
that  he  acted  as  secretary,  during  those  years.  That  the  de- 
fendant knew  of  his  thus  acting.  That  the  defendant  and  the 
other  persons  named  in  the  certificate  of  election  acted  as  direct- 
ors, during  those  years.  This  testimony  was  also  objected  to. 
Witness  had  no  knowledge  of  any  report  of  the  affairs  of  the 
company  being  made  in  January,  1855.  That  the  last  meeting 
of  the  board  was  held  in  the  latter  part  of  January,  1855.  The 
persons  who  last  acted  were  Caleb  S.  Woodhull,  D.  D.  Badger, 
S.  M.  Allen  and  Walter  Bryant ;  witness  acted  as  secretary. 
This  testimony  was  taken  under  the  objection  of  the  defendant, 
and  his  exception  to  its  admission.  Witness  did  not  know  of 
any  election  since  April,  1854.  Being  shown  a  paper,  he  testi- 
fied that  he  had  seen  it  before  and  knew  the  signatures  of  it  to 
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be^enuine.  It  came  from  the  office  of  the  company  where  it 
originated.  No  one  brought  it  to  him ;  it  was  in  his  custody  as 
secretary  of  the  company ;  it  was  returned  to  him  after  being 
signed ;  the  president  took  it  after  it  was  drawn  up,  to  have 
these  men  sign  it ;  it  was  half  an  hour  or  an  hour  before  it  came 
to  witness'  hands ;  witness  did  not  think  he  left  the  office ; 
Messrs.  Allen  and  Bryant  were  there  at  the  time.  Mr.  Wood- 
hull  signed  it  immediately  after  it  was  drawn  ;  Messrs.  Bryant 
and  Allen  were  present  when  he  signed  it ;  witness  did  not  know 
whether  Mr.  Badger  signed  there,  or  in  his  office ;  witness  went  to 
his  office  in  Duane  street,  two  or  three  times,  to  get  him  to  sign 
it ;  it  was  signed  by  Mr.  Badger,  in  his  (Mr.  Badger's)  office ; 
no  one  was  with  the  witness  then.  The  plaintiff  here  offered  to 
read  the  paper  in  evidence.  Objected  to,  as  incompetent.  Over- 
ruled.   Exception,  v  The  paper  was  read  as  follows : 

"  Resolved,  that  the  resignation  of  Walter  Bryant,  as  treasurer 
of  the  Niagara  Falls  Hydraulic  Company,  be,  and  the  same  is 
hereby  accepted.    January  5, 1854.    C.  S.  Woodhull. 

Walter  Bryant. 

Stephen  M.  Allen. 

D.  D.  Badger." 

"  Resolved,  That  W.  E.  Caldwell  be,  and  he  is  hereby  ap- 
pointed treasurer  of  the  Niagara  Falls  Hydraulic  Company,  in 
place  of  Walter  Bryant,  resigned.        C.  S.  Woodhull. 

Walter  Bryant. 
Stephen  M.  Allen. 
January  5, 1854.  D.  D.  Badger." 

The  witness  was  asked  who  acted  as  treasurer,  after  January  6, 
1854.  This  was  objected  to  and  overruled,  and  exception  taken. 
Witness  answered,  W.  E.  Caldwell ;  he  acted  for  several  months, 
up  to  July,  and  after,  the  witness  thought ;  he  had  known  him 
•to  accept  drafta  as  treasurer  of  the  company.  That  he  was  suc- 
ceeded by  SmuH  B-  Tuck ;  "  the  signature  to  the  paper  now 
fihown  to  me  H  Ift.  Tuck's ;  it  was  presented  to  the  board  x>f 
directors  by  Mv'.  -^uck ;  Mr.  Tuck  handed  it  to  me."  Question. 
'^  Was  the  paper  ^presented  to  the  board  ?"    Objected  to,  as  ibe 
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mmntes  must  be  produced.  Overruled,  and  exception  taken.  An 
Bwer.  "  It  was."  Who  was  present  ?  Objected  to,  as  above,  and 
overruled.  Exception.  Witness  answered, "  The  directors  were 
all  present ;  I  think  it  was  in  January,  1855."  The  plaintiff  offer- 
ed to  read  the  paper  in  evidence.  Objected  to  by  defendant, 
because  the  paper  was  not  proved  to  be  official,  or  from  an  offi- 
cer, or  how  it  originated ;  and  as  irrelevant  and  incompetent. 
Objection  overruled ;  and  the  defendant  excepted.  The  paper 
purported  to  be  a  "  Statement  of  the  indebtedness  of  the  Niagara 
Falls  Hydraulic  Company,"  and  included  the  drafts  and  accept- 
ances on  which  this  action  was  brought.  It  was  signed  by  Tuck 
as  treasurer  of  the  company.  The  witness  further  testified  that 
the  treasurer  kept  an  office  in  Wall  street ;  and  the  transfer 
book  of  the  company  being  shown  to  the  witness  and  identified 
by  him,  he  testified  that  it  did  not  appear  therefrom  that  the  de- 
fendant's stock  had  been  transferred.  The  plaintiff  then  read 
in  evidence  the  judgment  roll  in  the  action  brought  by  him 
against  the  company,  the  execution  issued  thereon  to  the  sheriff 
of  Niagara  county,  and  the  return  of  the  sheriff  thereon  that  he 
could  find  no  property,  belonging  to  the  company,  whereon  to 
levy.  W.  E.  Caldwell,  a  witness  for  the  plaintiff,  testified  that 
he  acted  as  treasurer  of  the  company  from  January,  1854,  to  the 
middle  or  last  of  May,  and  had  his  office  in  Wall  street ;  that  he 
accepted  and  paid  drafts  upon  him  as  treasurer ;  could  not  tell 
how  many,  without  reference  to  his  books ;  a  draft  of  January 
24,  1854,  he  had  not ;  did  not  know  who  drew  it ;  he  accepted 
it ;  it  was  for  $4000 ;  he  had  accepted  about  twenty-four ;  the 
whole  amount  was  $82,687.10.  The  foregoing  testimony  taken 
under  defendant's  objection  and  exception.  Witness  accepted 
five  others,  of  which  he  had  no  memoranda  on  his  book ;  he  paid 
fourteen,  amounting  to  $66,887^10 ;  the  last  he  accepted  was 
early  in  May ;  two  were  accepted  in  April,  and 
those  that  were  drawn  upon  him  he  paid  by 
Allen  d&  Co.  of  Boston  ;  sometimes  he  drew  j 
times  individually ;  he  received  no  money  fron 
and  paid  out  none ;  Walter  Bryant  and  S. 
two  members  of  the  firm  of  Bryant,  Allen 
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on  which  judgment  was  taken,  referred  to  in  the  complaint, 
were  shown  witness.  He  testified  that  these  drafts  were  all  ac- 
cepted by  him  while  he  was  acting  as  treasurer ;  that  he  knew 
the  signature  of  Mr.  WoodhuU,  and  that  was  his  on  the  drafts ;  did 
not  know  Mr.  Whitney's  signature ;  that  he  recognized  the  pa- 
pers shown  him,  and  knew  the  signature  to  be  Mr.  Woodhull's. 
The  plaintiffs  offered  the  papers  in  evidence.  Objected  to,  and 
objection  overruled.  Exception  by  defendant.  The  papers  were 
read  in  evidence  as  follows  : 

"  OfiSce  of  the  Niagara  Falls  Hydraulic  Company, 
New  York,  April  28th,  1854. 

W.  E.  Caldwell,  Treasurer  :  You  will  please  accept  the  drafts 
Charles  Whitney  on  you  as  treasurer,  viz : 

April  28,  2  months'  order,  C.  S.  WoodhuU,     .         $1000 

"     28,3    «  "  Do 1000. 

One  thousand  dollars  each,  amounting  to  two  thousand  dollars, 
and  the  same  will  be  charged  to  contractors'  account. 

C.  S.  WooDHULL,  President  of  N.  F.  Hydraulic  Co." 
"  Ne^o  York,  May  1st,  1854. 

W.  E.  Caldwell,  Treasurer  Niagara  Falls  Hy.  Co.  Please 
accept  in  blank  or  otherwise,  any  drafts  that  may  be  presented, 
drawn  by  Charles  Whitney,  and  bearing  my  personal  indorse- 
ment, as  they  are  authorized  by  the  board  of  directors. 

C.  S.  WooDHULL,  President,  ifcc." 
Witness  had  had  correspondence  with  Mr.  Whitney,  and  that  is  all 
he  knew  about  his  signature ;  some  of  the  other  drafts  were 
drawn  by  Whitney ;  five  drawn  by  him  on  the  witness  he  paid, 
amounting  to  $23,000.  The  witness  did  not  recollect  what  the 
drafts  of  Bryant,  Allen  &,  Co.  were  drawn  for ;  he  had  advices 
from  them  to  accept  them,  and  accepted  them ;  he  drew  on  Bry- 
ant, Allen  &  Co.  to  pay  them  ;  witness  had  no  definite  direction 
from  any  one  else  to  accept ;  had  no  funds  to  pay  with,  except 
by  drawing  back  on  them ;  he  had  general  authority  from  Bry- 
ant, Allen  &  Co.,  and  these  drafts  were  paid  by  drawing  on 
them.  The  body  of  the  letter  dated  28th  April  was  in  witness' 
handwriting  and  was  drawn  in  his  office  ;  King  called  on 
him  with  two  drafts  of  Whitney's;  witness  requested  some 
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aathority  in  this  instance,  and  it  was  proYided ;  he  drew  it  up 
and  the  president  signed  it ;  and  on  this  aathority  witness  ac- 
cepted it ;  that  was  the  only  direct  aathority,  and  witness'  knowl- 
edge that  Mr.  Whitney  was  the  engineer  of  the  company.  The 
other  letter  of  May  1st  was  drawn  in  witness'  office  by^him,  and 
taken  to  Mr.  WoodhuII ;  Mr.  Allen  came  in  and  wanted  him  to 
accept  five  drafts  in  blank ;  witness  declined  to  do  it  without  the 
authority  of  the  president ;  and  he  got  this  signed.  Mr.  Whit- 
ney had  no  funds  in  witness'  hands,  or  in  the  hands  of  the  com- 
pany ;  the  last  drafts  were  in  blank,  when  witness  accepted 
them ;  they  were  without  any  amounts,  or  date,  or  time  of  pay- 
ment ;  they  are  the  four  drafts  in  this  suit,  dated  May  1,  May  6, 
April  20,  and  April  18 ;  three  of  these  appear  to  be  filled  up  in 
Allen's  handwriting;  the  others,  witness  could  not  state  in 
whose ;  gave  them  to  S.  M.  Allen ;  he  did  not  know  whether 
the  blank  drafts  had  Whitney's  name  when  witness  signed ;  he 
accepted  other  drafts  ;  did  not  know  by  whose  authority.  There 
was  no  funds  in  the  treasury  when  the  witness  came  in  office. 
The  plaintiff  offered  the  drafts  in  evidence.  Objected  to,  as  no 
evidence  was  given  of  authority  to  accept ;  no  evidence  of  draw- 
er's signature,  and  as  to  four  that  they  had  been  altered  since 
accepted,  and  no  authority  shown  to  fill  them  up ;  also  as  in- 
competent ;  and  as  to  draft  of  April  28,  at  three  months,  that 
no  such  draft  was  alleged  in  the  complaint.  Objection  over- 
ruled, and  exception  by  defendant.  The  drafts  were  then  read. 
The  first  was  in  the  following  form  : 

"  f  1000.  Niagara  Falls  Hydraulic  Co.         ^  |» 

Niagara  FalUf,  April  28/A,  1854.    ^  i 

Two  months  after  date,  pay  to  order  of  0.  S.  WoodhuII,  f*  ^ 

one  thousand  dollars,  value  received.  ^  ^ 

Your  obedient  serv't,  ^  ^ 

Charles  Whitney."     I^  c^ 

To  W.  B.  Caldwell,  Treasurer^ 

40  Wall  street.  New  York- 
(Ifidarsed)  C.  S.  WoodhuII,  R.  G.  Nellis,  Latham jfc  Gage,  «• ! 
F.  B.  Latham,  Edw'd  Mynderse.  ?  i 

Vol.  XXV.  20 
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The  others  .were  for  different  amounts  and  bore  different  dates, 
but  were  similar  in  form  to  the  above. 

Caleb  S.  Woodhull,  testified  that  he  was  president  of  the 
company  ;  that  he  did  not  sign  any  such  paper  as  mentioned  in 
section  twelve  of  the  act  of  1848  ;  never  made  any  such  report 
That  he  acted  as  president,  until  1855.  No  one  claimed  to 
act  as  president  but  him.  That  the  drafts  in  suit  were  all  made 
to  provide  funds  for  the  payment  of  the  contractors  on  the  works 
of  the  company.  A  portion  of  them  were  made  in  blank,  and 
accepted  in  blank ;  then  Mr.  Allen  took  them  ;  he  went  to  the 
falls  with  them  from  New  York ;  Latham,  Gage  &  Co.  were 
the  contractors  ;  the  work  was,  constructing  a  canal  at  the 
falls. 

Ezra  S.  King,  recalled  by  the  plaintiff;  testified  that  there  was 
one  of  these  drafts  that  he  had  not  seen  before ;  the  rest  he 
had,  and  knew  the  circumstances  under  which  they  were  made  ; 
Messrs.  Allen,  WoodhuU  and  Whitney  had  been  at  the  falls ; 
there  was  an  interview  between  Messrs.  Whitney,  Latham  and 
Woodhull  in  New  York,  in  regard  of  the  indebtedness  of  the 
company  to  the  contractors ;  in  consequence  of  that  interview 
Mr.  Allen  came  to  New  York ;  at  the  second  interview  Mr. 
Allen,  Mr.  Latham  and  Mr.  Woodhull  were  present ;  that  in- 
terview related  to  raising  money  for  the  contractors  at  the 
works.  There  were  two  drafts  of  $1000  each  drawn,  dated 
April  28th ;  and  a  time  was  stipulated  when  Mr.  Allen  should 
go  to  Niagara  Falls.  Witness  saw  Mr.  Allen  have  these  blank 
drafts  at  the  ofiSce  of  the  oompany ;  he  went  out  to  the  falls 
with  Allen,  Dunn  and  Tuck  ;  they  went  to  Mr.  Whitney's  ofiSoe  ; 
Messrs.  Allen,  Dunn,  Latham,  Gage,  Whitney  and  witness 
were  present ;  the  book  of  the  engineer  was  produced,  and  the 
amount  figured  up.  The  drafts  were  given  to  the  contractors ; 
all  the  drafts  except  the  two  $1000  ones,  were  filled  up  by  Mr. 
Allen  after  the  figuring,  and  were  then  given  to  the  contract- 
ors ;  they  were  given  for  the  debt  of  the  company.  They  were 
signed  by  Whitney  there  ;  they  were  filled  up  for  the  amount 
of  the  indebtedness  then  ascertained  by  the  parties  ;  these  con- 
tractors were  Latham  and  Gage,  who  were  building  the  canal ; 
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witness  was  secretary  and  had  brought  all  the  books  in  his  pos- 
session ;  there  was  a  book  of  minutes ;  that  book  was  not  in 
his  ofiSce  when  he  came  ;  he  looked  for  it,  and  ;;ould  not  find  it 
in  his  office ;  he  had  searched  elsewhere  besides,  and  could  not 
find  it ;  that  was  the  book  in  which  the  resolutions  of  the  di- 
rectors were  kept ;  that  it  was  over  a  year  since  witness  ceased 
to  do  business  as  secretary ;  he  believed  he  had  had  charge  of 
the  papers  until  the  present  time ;  the  safe  of  the  company  re- 
mains in  the  old  office  ;  the  office  was  vacant ;  there  were  two 
keys  to  the  office  and  safe  ;  witness  had  one,  and  Mr.  Woodhull 
had  one ;  Mr.  Allen  did  not  take  the  minute  book  away  ;  wit- 
ness took  it  away  from  his  office  to  Mr.  Joseph  S.  York's  office ; 
he  is  a  lawyer  in  New  York  ;  witness  left  it  there  under  the 
direction  of  Mr.  Woodhull ;  witness  took  the  book  to  Mr.  York, 
in  June,  1855 ;  delivered  it  to  Mr.  York  personally,  and  told 
him  who  sent  it ;  had  not  seen  it  since ;  witness  looked  in  his 
office,  because  he  was  subpoenaed  to  bring  the  book  ;  also  looked 
in  York's  office.  The  witness  and  Mr.  York  looked  for  it  in 
his  office,  and  could  not  find  it.  That  at  the  meeting  of  the 
board  of  trustees  or  directors  on  the  30th  of  January,  1855,  the 
report  of  Mr.  Tuck,  treasurer,  was  accepted  and  adopted.  That 
the  report  was  made  in  response  to  a  resolution  calling  for  it. 
Mr.  Woodhull  testified  that  he  had  called  upon  Mr.  York  and 
endeavored  to  get  the  book  of  minutes,  but  did  not  get  it,  and 
did  not  know  where  it  was.  The  amount  of  the  drafts  and  in- 
interest  was  conceded  to  be  $14,110.03.  When  the  plaintiff 
rested,  the  defendant  moved  for  a  nonsuit  on  the  grounds: 
1.  That  there  was  no  evidence  of  the  defendant  being  a 
stockholder  in  said  company,  or  a  director.  2.  No  evidence 
that  Mr.  Caldwell  had  authority  to  accept  the  drafts.  3.  No 
legal  evidence  that  the  drafts  were  given  for  indebtedness. 
4.  The  treasurer  could  not^  accept  blank  drafts.  5.  That  the 
drafts  as  declared  upon,  were  not  as  accepted,  and  there  was  no 
evidence  of  authority  to  fill  them  up.  Motion  denied.  Excep- 
tion by  defendant.  The  case  was  submitted,  and  his  honor 
charged  the  jury  that  the  action  was  to  charge  the  defendant 
as  a  stockholder ;  that  it  was  necessary  to  show  an  organi- 
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zation  or  attempt ;  the  liability  depends  upon  the  question 
whether  the  drafts  are  debts  of  the  company ;  the  capital 
stock  was  neyer  paid  up.  Was  there  an  actual  debt  ?  Gor^ 
porations  can  make  notes  for' their  ordinary  business;  they 
may  make  notes  for  that  purpose.  There  was  no  direct  proof 
of  an  original  authority  to  accept  these  drafts.  There  was  no 
affirmative  proof  on  that  subject ;  but  many  binding  acts  are 
to  be  proved  by,  or  may  be  inferred  by  a  jury  from,  contemporane- 
ous and  subsequent  acts.  If  they  thought  the  drafts  were  made 
for  the  benefit  of  the  corporation,  and  for  the  payment  of  its 
just  debts,  the  jury  were  at  liberty  to  infer  from  the  acts  of 
the  directors  and  officers,  that  it  was  done  by  the  authority  of 
the  corporation,  and  if  there  was  a  subsequent  affirmance  by 
the  board  of  directors,  it  was  equal  to  an  original  authority  ;  if 
the  treasurer,  with  the  knowledge  and  assent  of  the  officers,  or 
of  the  board,  accepted  the  drafts,  it  was  equal  to  an  original 
authority.  That  the  authority  might  be  inferred  from  the  acts 
of  the  officers  and  directors,  and  the  acts  of  the  officers  and  di- 
rectors were  proper  to  be  taken  in  connection  with  other  acts 
as  evidence  of  an  original  authority.  The  defendant  excepted 
to  that  part  of  the  charge  which  stated  that  the  acts  of  the 
officers  were  to  be  taken  as  evidence  of  original  authority.  The 
defendant  requested  the  court  to  charge,  1.  That  there  was  no 
evidence  that  the  defendant  was  a  stockholder  or  director  in 
said  company.  2.  That  there  was  no  authority  proved,  for  Mr. 
Caldwell  to  accept  the  drafts.  3.  That  the  president  had  no 
right  to  give  any  authority.  4.  That  there  was  no  evidence 
that  the  drafts  were  given  for  a  debt  of  the  company.  6.  That 
the  treasurer  had  no  right  to  accept  drafts  in  blank.  6.  That 
the  plaintiff  could  not  recover  on  the  drafts  which  were  accept- 
ed in  blank,  inasmuch  as  when  accepted  they  created  no  debt 
of  the  company,  and  there  was  no  evidence  of  authority  to  fill 
them  up.  The  court  refused  to  charge  as  requested,  on  each 
and  every  proposition,  to  which  refusal  the  counsel  for  the  de- 
fendant excepted.  The  jury  found  a  verdict  for  the  plaintiff, 
for  $14,110.03.  The  court  ordered  the  case  to  go  directly  to 
the  general  term,  on  the  exceptions. 
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B.  SkaatSf  for  the  plaintiff.  I.  This  motion  is  founded  upon 
a  case,  containing  the  whole  evidence,  and-  all  the  exceptions 
taken  during  the  trial,  and  is  not  a  bill  of  exceptions,  properly 
80  called.  Therefore,  although  it  should  appear  that  improper 
eyidence  may  have  been,  in  some  few  instances,  admitted  upon 
the  trial,  the  verdict  will  not  be  disturbed,  if  the  court  is  satis- 
fied that  substantial  justice  has  been  done ;  and  that,  excluding 
the  improper  evidence,  the  same  verdict  ought  to  have  been  and 
would  have  been,  given*    {Murray  v.  Smith,  1  Duer,  412.) 

11.  The  motion  to  dismiss  the  complaint  was  properly  denied. 
(Allen  V.  Patterson,  8  Seld.  478.  Steph.  m  PL  220,  221. 
1  Chit.  PI  640.  Hays  v.  Heseltine,  2  Cafnb.  604.  Chitty 
on  Bills,  Barb.  ed.  585,  586.)  First.  It  was  not  necessary  to 
aver  in  the  complaint  that  the  person  who  is  alleged  to  have 
accepted  the  drafts  hcul  authority  to  do  so.  (1.)  It  is  stated 
in  the  complaint  that  the  drafts  were  duly  accepted  by  said 
Niagara  Falls  Hydraulic  Company  by  their  treasurer  afore- 
said. This  was  sufficient.  (2.)  Before  the  code,  it  was  only 
necessary  to  aver  that  a  contract  made  by  an  agent  was  the  act 
of  the  principal,  without  alluding  to  the  agency ;  the  act  of  the 
agent  being,  in  legal  effect,  the  act  of  the  principal.  And  the 
same  rule  applied  to  the  acts  and  contracts  of  corporations,  as 
well  as  to  those  of  individuals.  {Moss  v.  Oakley,  2  HiU,  265. 
Moss  V.  McCuUough,  5  id.  136.  S.  C.  7  Barb.  280.)  (3.)  The 
language  of  the  code  and  that  of  the  text  books  under  the 
former  system,  so  far  as  it  requires  a  statement  of  fcuits  and 
not  of  legal  conclusions,  is  almost  precisely  identical.  {Code, 
i  142.  Chit.  PL  11th  Am.  ed.  218.  Allen  v.  Patterson, 
8  Seld.  478.)  (4.)  The  code  may  require  that  where  a  contract 
is  made  by  an  agent,  it  should  be  so  stated,  as  has  been  done  in 
this  case ;  for  the  complainant  not  only  avers  an  acceptance  by 
the  company,  but  pouUs  out  the  agent  through  whom  the  com- 
pany acted.  {DcUner  v.  Qibson,  8  Code  R.  158.  St.  John 
r.  Griffith,  1  Abbott's  Pr.  R.  89,)  (5.)  But  the  code  does  not 
require  that,  in  addition  to  stating  the  fact  of  agency,  the 
pleader  should  aver  that  the  agent  had  authority  to  act.  That 
would  be  an  averment  of  a  conclusion  of  law,  or  at  best,  an 
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unnecessary  repetition  of  a  fact  already  stated.  (6.)  The  com- 
plaint would  have  been  good  had  it  merely  set  out  copies  of 
the  drafts,  without  any  averment  that  they  were  accepted 
by  the  company*  {Andrews  v.  Astar  Bank^  2  Duer,  629.) 
(7.)  But  the  complaint  also  avers  the  recovery  of  a  judgment 
against  the  company  on  the  drafts  so  accepted.  This,  without 
more,  is  a  sufficient  averment  of  a  debt  against  the  company, 
Tprima  facie^  at  least.  {Slee  v.  Bloom^  20  JbAn.  682.  Moss 
V.  Oakley,  2  Hilly  265.  Moss  v.  McCvUmigh,  7  Barb.  280. 
Peckham  v.  Smith,  9  How.  Pr.  R.,  436.)  Second.  The  com- 
plaint does  not  show  that  these  drafts  were  accepted  for  dis- 
count, or  that  they  are  void  as  a  violation  of  the  restraining 
act.  (1.)  It  does  not  appear  that  these  drafts  were  discounted 
by  the  company,  or  that  they  were  bought  pr  sold  or  issued 
upon  loan,  or  for  circulation,  as  money.  (1  R.  S.  4:th  ed. 
p.  1172,  §  4.)  (2.)  The  description  of  the  drafts  in  the  com- 
plaint negatives  any  inference  that  they  were  intended  to  be 
loaned  or  circulated  as  money.  {Safford  v.  Wyckoff,  4  jB!Z^ 
451.)  (3.)  Even  were  it  true  that  these  drafts  had  been  accept- 
ed in  violation  of  the  restraining  act,  this  would  be  no  defense 
as  against  the  plaintiff,  who  is  a  holder  in  good  faith  for  value, 
and  without  notice.  {Safford  v.  Wyckoff,  supra.)  Third. 
These-  objections  to  the  complaint  should  have  been  raised  by 
demurrer.  The  court  will  not  favor  the  practice  of  raising 
technical  objections  on  a  mere  question  of  pleading,  for  the  first 
time,  upon  the  trial. 

III.  The  copy  of  the  certificate  of  association,  certified  by 
the  clerk  of  Niagara  county,  is  evidence  of  the  facts  therein 
stated.  {Laws  of  1848,  ch.  40,  i  9.)  As  it  was  certified  by 
the  secretary  of  state,  and  authenticated  by  his  seal  of  office,  it 
was  also  evidence,  equally  and  in  like  manner,  as  the  original 
would  have  been,  had  it  been  produced.  (1  R.  S.  4:th  ed.  384^ 
i  4.  Id.  387,  §  27.)  It  was  evidence,  therefore,  not  only  of 
all  the  facts  therein  stated,  but  also  that  it  was  subscribed  and 
acknowledged  by  Badger  and  his  associates.  But  this  is  not 
important,  as  Badger  also  subscribed  for  stock.  {Laws  of  1848, 
ch.  40,  S  2.)    Even  had  the  company  been  defectively  organiied, 
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Badger  oonld  not  take  advantage  of  it.  {Eaton  y.  AspinwaU^ 
13  How.  Pr.  R.  189.) 

lY.  The  stock  subscription  list  did  not  purport  to  relate  to 
another  matter,  but  clearly  referred  to  the  Niagara  Falls  Hy- 
draulic Company,  and  was  relevant  and  competent  evidence. 
That  it  did  refer  to  such  company  was  a  question  of  fact,  de- 
cided by  the  jury. 

y.  The  evidence  given  to  show  that  Badger  was  elected  a 
director  in  the  spring  of  1854,  was  competent  and  sufficient. 
(1.)  The  inspector's  original  certificate  of  such  election  was  the 
best  evidence,  as  the  book  of  minutes  contained,  if  any  thing, 
a  mere  transcript  therefrom.  (2.)  The  acts  of  the  persons  at- 
tending such  election  were  independent  facts,  and  were  properly 
shown  as  cumulative  testimony.  {Ang.  4*  Ames  on  Corp.  5th 
ed.  180,  and  cases  cited.)  (8.)  Badger  acted  as  ^uch  director 
during  the  whole  time  the  company  was  in  existence.  And  he 
is  concluded  by  his  own  acts  from  disputing  the  fieust  of  his  elec- 
tion, or  its  regularity.  (4.)  The  absence  of  the  book  of  minutes 
was  afterwards,  during  the  trial,  satisfactorily  accounted  for. 
(5.)  Even  had  it  been  shown  that  Badger  was  a  director^  his 
liability  as  a  stockholder  would  still  remain. 

YI.  The  evidence  that  King  was  secretary,  and  Caldwell 
treasurer,  was  competent  and  sufficient.  (1.)  They  both  acted 
as  such  for  a  long  time,  with  the  knowledge  and  assent  of  the 
company  and  its  directors;  their  acts  were  recognized  and 
adopted  by  the  company,  and  the  evidence  was  given  with  the 
view  of  showing  these  facts.  (2.)  Caldwell  was  appointed 
treasurer  by  an  instrument  in  writing,  which,  though  it  may  not 
amount  to  a  corporate  act  of  itself,  creating  an  original  authority, 
yet  as  it  was  signed  by  a  majority  of  the  board  of  directors, 
(Badger  among  the  number,)  was  evidence  tending  to  show 
that  he  was  adopted  and  recognized  as  such  treasurer  by  the 
directors.  (3.)  Badger  certainly  cannot  object  that  Caldwell 
was  not  treasurer,  after  holding  him  out  to  the  world  as  such. 
(4.)  As  the  appointment  of  an  agent  of  a  corporation  may  not 
always  be  evidenced  by  written  vote,  it  is  now  the  settled  doc- 
trine in  this  country,  that  it  may  be  implied  from  the  adoption 


160  OASES  IN  THE  SUPREME  COURT. 

Partridge  v.  Badger. 

or  recognition  of  the  acts  of  the  agent,  by  the  directors  or  the 
corporation.  {Story  on  Agency^  Bd  ed.  p.  57,  and  cases  cited  ; 
and  point  8.) 

VII.  The  report  of  Tuck,  the  treasurer,  who  succeeded  Cald- 
well, was  properly  admitted  in  evidence.  (1.)  It  was  an  official 
document  presented  to  the  board  of  directors,  upon  their  call, 
and  was  acted  upon  by  them,  and  approved  and  adopted.  (2.)  It 
was  produced  upon  the  trial,  from  its  usual  and  proper  repository. 
(3.)  It  was  competent  for  the  purpose  of  showing  that  Caldwell 
was  treasurer,  and  also  that  he  had  authority  to  accept  the 
drafts,  and  that  his  acts  were  ratified  by  the  board  of  directors. 

YIII.  All  the  evidence  offered  and  admitted  to  show  that  the 
drafts  set  out  in  the  complaint  were  duly  accepted  by  the  com- 
pany, by  their  authorized  agent,  and  in  the  regular  course  of 
their  legitimate  business,  was  competent  and  sufficient.  (1.)  The 
evidence  to  show  the  authority  of  Caldwell,  their  treasurer,  to 
accept  the  drafts,  was  mostly  directed  to  show  that  his  acts  in  that 
particular  were  permitted,  recognized,  adopted  and  confirmed  by 
the  corporation  or  its  directors,  and  that  he  was  held  out  to  the 
world  as  such  authorized  agent.  (2.)  If  the  evidence  had  any 
tendency  to  prove  such  a  state  of  facts,  it  was  competent ; 
whether  it  did  actually  prove  Caldwell's  authority  to  accept, 
was  a  question  of  fact  for  the  jury.  (3.)  It  was  not  neces- 
sary that  any  original  authority  to  accept  the  drafts,  written 
or  otherwise,  should  be  produced  or  shown.  A  vote  or  res- 
olution appointing  an  agent  need  not  be  entered  on  the 
minutes  or  records  of  the  corporation.  {AngeU  ^  Ames 
on  Corp.  bth  ed.  315,  and  cases  cited,)  (4.)  As  the  vote  or 
resolution  appointing  an  agent  need  not  be  entered  on  the  books 
or  minutes  of  the  corporation,  such  appointment,  and  the  au- 
thority of  the  agent  to  act,  like  that  of  the  agent  of  a  natural 
person,  may  be  implied  from  the  permission  or  acceptance  of  his 
services,  from  the  recognition  or  confirmation  of  his  acts,  or  in 
general  from  his  being  held  out  as  an  authorized  agent  of  the 
corporation.  {Ang,  ^  Ames  on  Corp.  bth  ed.  313,  and  cases 
cited.  Conover  v.  Mu.  Ins.  Co.,  1  Comst.  290.  Lohfnan  v.  N.  Y. 
and  E.  R.  R.  Co.,  2  Sandf.  39-52.    Beers  v.  Phmnix  Glass 
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Co.,  14  Barb.  368.  Bank  of  U.  S.  v.  Dandridge,  12  Wheat. 
83.  Moss  T.  Rossie  Lead  Mining  Co,,  5  Hill,  137.)  (5.)  If 
the  directors  of  a  corporation,  no  matter  whether  through  in- 
attention or  otherwise,  suffer  its  subordinate  oflScers  to  pursue 
a  particular  line  of  conduct  for  a  considerable  period,  without 
objection,  they  are  as  much  bound  to  those  who  are  not  aware 
of  any  want  of  authority,  as  if  the  requisite  power  had  been 
directly  conferred.  {Ang,  ^  Ames  on  Corp.  bth  ed.  389,  840, 
and  cases  cited.  Beers  v.  PhcBnix  Glass  Co.,  14  Barb.  368. 
Iloj/t  V.  Thompson,  1  Selden,  320.) 

IX.  In  the  hands  of  a  bona  fide  holder,  a  draft  accepted  by 
a  corporation  will  be  presumed  to  have  been  accepted  in  the 
regular  course  of  its  legitimate  business.  The  burden  of  prov- 
ing the  contrary  lies  with  the  defendant.  (^Ang.  ^  Ames  on 
Carp.  273,  284,  285,  ajid  cases  cited.  Ch.  Walworth  and 
whole  court,  in  Safford  v.  Wyckoff,  4  Hill,  442.)  The  stock- 
holders of  a  joint  stock  corporation  are  principal  debtors,  not 
merely  sureties  for  the  debts  of  the  corporation.  They  are 
partners,  and  are  subject  to  the  same  rules  of  evidence  which 
affect  the  relations  of  partners  to  each  other  and  to  strangers. 
{Corning  v.  McCullovgh,  1  Cornet.  47.  Moss  v.  McCullough, 
7  Barb.  295.  Harger  v.  McCullough,  2  Denio,  123.)  A 
note  or  bill  of  exchange  given  in  the  name  of  a  partnership  by 
one  of  the  partners,  or  by  any  other  agent  of  the  firm,  will,  in 
the  hands  of  a  bona  fide  holder,  be  presumed  to  have  been 
given  in  the  regular  course  of  the  business  of  the  firm.  {Chit, 
on  Bilk,  11th  Am.  ed.  p.  39.)  It  was  therefore  not  necessary, 
by  the  strictest  rules  of  construction,  either  to  allegie  in  the 
complaint,  or  to  prove  on  the  trial,  that  the  drafts  in  suit  were 
given  by  the  company  in  the  regular  course  of  its  business. 

X.  But  it  was  clearly  proved  on  the  trial  that  the  drafts  were 
accepted  by  a  duly  authorized  agent  of  the  company,  and  in  the 
regular  course  of  its  business,  that  is  to  say,  to  pay  contractors 
on  theii:  works  for  services  already  performed.  It  is,  then, 
merely  a  question  whether  the  evidence  was  admissible  under 
the  pleadings,  or  whether  it  was  a  variance,  and  if  a  variance, 
whether  the   defendant   made  any  proof  that  he  was  misled. 

Vol.  XXV.  21 
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(1.)  The  evidence  was  admissible,  as  has  been  shown  in  point 
second,  subdivision  first,  and  point  ninth  above.  (2.)  As  the 
complaint  alleged  that  the  drafts  were  dtUj/  accepted  by  the 
company  by  their  treasurer,  there  was,  if  any,  but  a  very  slight 
variance  between  the  pleading;  and  proof.  (3.)  If  there  was 
any  variance,  it  was  not  material,  as  the  defendant  made  no 
proof  that  he  was  misled  thereby.  {CodCj  §  169.)  The  court, 
therefore,  rightfully  disregarded  it,  and  directed  the  fact  to  be 
found  according  to  the  evidence.  {Code,  §  170.  CatUn  v.  Gunr 
ter,  1  Kernav,  374.) 

XI.  The  drafts  were  properly  admitted,  and  read  in  evidence. 
(1.)  The  evidence  of  Caldwell's  authority  to  accept  for  the  com- 
pany, as  has  been  before  shown,  was  full  and  complete.  (2.)  The 
acceptance  admitted  the  genuineness  of  the  drawer's  signature, 
and  his  authority  to  draw.  {Slori/  on  Bills,  2d  ed.  §  113.) 
Besides,  the  proof  of  the  drawer's  signature  was  afterwards 
supplied.  (3.)  The  four  drafts  were  not  altered  after  accept- 
ance. They  were  not,  perhaps,  complete  until  the  amounts 
were  filled  in ;  but  they  were  filled  up  by  competent  authority, 
and  in  the  regular  course  of  the  business  of  the  company.  The 
filling  up  was  not  an  alteration,  but  a  completion  of  the  drafts. 
Until  the  contract  is  complete,  and  has  become  an  available 
security,  an  alteration  could  not  vitiate  the  drafts,  even  after 
acceptance.  {Chitty  on  Bills,  11th  Am.  ed.  186.)  And  an 
acceptance  on  a  blank  piece  of  paper  is  good.  {Story  on  Billsj 
2d.  ed.  §  250.)  (4.)  The  draft  of  April  28th,  at  three  months, 
being  described  in  the  complaint  served,  as  at  four  months,  was 
a  mere  clerical  error,  and  a  variance  by  which  defendant  was^ 
not  misled. 

XII.  All  the  foregoing  questions,  as  to  whether  the  drafts  were 
accepted  by  competent  authority  and  in  the  business  of  the  com- 
pany, and  as  to  whether  the  testimony  offered  to  prove  the  same 
was  admissible  under  the  pleadings  or  otherwise,  are  immaterial 
and  unimportant,  if  the  judgment  recoverei  against  the  compa- 
ny on  these  drafts  and  alleged  in  the  complaint,  is  prima  facte 
evidence,  in  this  action,  of  a  debt  against  the  company. 

XIII.  The  judgment  was  of  itself,  and  without  further  proof, 
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prima  facie  evidence,  against  a  stockholder,  of  a  debt  against 
the  company.  (Slee  y.  Blootn,  20  John.  682.  Moss  v.  Oakley^ 
2  HUl,  265.  Moss  v.  McCulUmgh,  7  5ar6.  280.  Peckham 
T.  Smiik,  9  £fi>uy.  Pr.  -R.  436.)  It  is  clearly  shown  by  the  de- 
cision of  the  supreme  court  in  Moss  v.  McCuUaugh,  (7  Barb. 
280,)  that  the  ruling  of  the  court  of  errors  in  the  same  case, 
(5  Denio,  567,)  does  not  conflict  with  this  proposition.  The 
stockholders  of  a  joint  stock  corporation  being  partners,  {see 
Point  Ninth,  (xbove,)  a  judgment  against  the  company  is  evidence 
against  a  stockholder,  upon  the  same  principle  that  a  judgment 
against  a  firm  is  evidence  against  its  individual  members. 

XIY.  There  was  sufiScient  evidence  given  of  the  loss  of 
the  book  of  minutes  of  the  company,  to  authorize  evidence 
of  its  contents.  First,  The  plaintiff  made  every  effort,  by 
subpoena  to  the  secretary  and  notice  to  the  defendant's  attor- 
ney, to  produce  it  on  the  trial.  A  party  will  only  be  held  to  a 
reasonable  diligence  in  endeavoring  to  produce  or  account  for  a 
book.  (4  Cowen  ($•  Hill,  440.)  Second.  Mr.  King,  the  secre- 
tary, thoroughly  searched  th6  ofiSce  of  the  company  where  the 
book  was  usually  kept,  and  he  and  Mr.  York  both  searched  Mr. 
York's  ofiSce,  where  it  was  at  one  time  left,  and  could  not  find  it. 
(1.)  The  rigor  of  the  old  common  law  rule,  in  this  respect,  has 
been  much  relaxed.  The  non-production  of  instruments  is  now 
excused,  upon  grounds  more  broad  and  liberal  than  were  formerly 
admitted.  {Livingston  v.  Rogers,  1  Caines?  Cos,  xxvii. ;  S.  C 
2  John.  Cos.  488.)  (2.)  Evidence  which  induces  a  fair  pre- 
sumption of  a  loss  will  be  enough.  It  will  usually  sujQSce  that  the 
paper  has  been  sought  for  where  it  might  be  supposed  likely  to 
be  £>nnd,  or  was  usually  kept,  and  that  the  search  was  fruitless. 
(4  Cowen  ^  Hill,  440.)  (3.)  King's  testimony  as  to  search  in 
York's  office  was  not  hearsay,  but  was  original  evidence  of  a 
search,  made  by  York  himself  (4  Cowen  ^  Hill,  444-5,  and 
cases  cited.)  Third.  The  defendant  was  notified  to  produce  the 
book  and  did  not  produce  it.  This  was  sufficient  to  let  in  sec- 
ondary evidence  of  its  contents.  {Elmes  v.  Ogle,  2  Eng.  L. 
and  Eq.  Rep.  379.)  Fourth.  Whether  the  absence  of  the  book 
'  was  sufficiently  accounted  for,  was  a  question  addressed  to  the 
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discretion  of  the  court,  and  its  decision  will  not  be  disturbed,  un- 
less clearly  wrong.  Pifih,  The  only  evidence  of  the  contents 
of  the  book  given  was  as  to  what  action  was  taken  on  the  report 
of  Tuck,  the  treasurer.  And  this  evidence  could  be  stricken 
out,  without  impairing  the  plaintiff  ^s  right  to  recover. 

Xy.  The  verdict  was  right  in  all  respects,  and  should  be  sas- 
tained. 

D.  T.  Walden  and  B.  Davis  NoxoUj  for  the  defendant. 
I.  The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  defendant  is  only  liable  for  the  debts  of 
the  company.  (1.)  The  judgment  recovered  was  by  default,  and 
is  not  even  "  prima  facie*^  evidence  of  an  indebtedness  by  the 
company,  as  against  a  stockholder.  The  action  is  founded  on 
the  claim  and  not  on  the  judgment  {Moss  v.  McCuUough,  5 
Hill,  131, 135,  136.  Douglass  v.  Rowland,  24  Wend.  35,  59. 
Bailey  v.  Bancker,  3  Hilly  188,  192.  Jackson  v.  Crriswold, 
4td.  522.  Corning  v.  McCulUmghy  1  Comst,  47,  per  Bron- 
son,  X,  76.  McCullongh  v.  Moss,  5  Denio,  567.  See  also 
Moss  V.  McCullough,  T  Barb,  279.)  (2.)  The  drafts  were  the 
claim  alleged  against  the  company,  and  it  appears  they  were  not 
the  acceptances  of  the  company,  there  being  no  averment  of 
authority  in  the  treasurer  to  accept ;  or  that  they  were  accepted 
for  the  benefit  of  the  company.  These  averments  were  neces- 
sary to  make  the  drafts  the  obligations  of  the  company.  {Moss 
V.  Livingston,  4  Comst.  208,  Brockway  v.  Allen,  17  Wend. 
40.  Pentz  v.  Stanton,  10  id.  276.  N.  E.  Marine  Ins.  Co.  v. 
De  Wolf,  8  Pick.  56.  Rice  v.  Grtwe,  22  id.  158.  Story  on 
Agency,  §  270.  Long  v.  Coburn,  11  Mass.  R.  97.  Maine  v. 
Chandler,  9  id.  335.  Dispatch  Line  v.  Bellamy  Manuf.  Co.^ 
12  N.  Hamp.  Rep.  229.  Barker  v.  Mech.  Ins.  Co.,  8  Wend. 
94.  lialsteady.  The  Mayor  ^c.,Z  Comst.  480.  McCullovgh 
y.Moss,  5  Denio,  567.  Benedict  v.  Lansing,  Id.  284.  Mech. 
Banking  Asso.  v.  Spring  Valley  Shot  Co.,  13  How.  Pr.  R. 
227.  1  Chit.  PI.  334,  335,  336.  ed.  1833.)  (3.)  The  complaint 
shows  that  the  drafts  were  indorsed,  then  accepted  and  delivered 
to  the  plaintiffs,  and  discounted  by  him.    This  was  their  in- 
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ception ;  and  if  the  acceptance  was  the  act  of  the  company,  they 
were  issned  in  violation  of  the  restraining  act,  and  are  void. 
(1  /?.  S.  4th  ed.  1172,  §  4.)  It  was  "  upon  loanP  {Manhat- 
tan  Co.  V.  Osgood^  15  John,  162.  Knox  v.  Goodwin^  25  Wend. 
643.  Ketchum  v.  Barber,  4  HUl,  227  to  229,  per  Nelson,  Ch.  J. 
Cram  v.  Hendricks,  7  Wend.  671, 579,  580, 581, 586.  Gunther 
T.  TTu  Farmers^  and  Mechanics^  Bank,  1  Peters,  37.  Munn 
T.  The  Comm.  Co.,  15  John.  4A,per  Curiam,  55, 6 .  N.Y.  Life 
and  Trust  Co.  v.  Beehe,  8  Selden,  864.  Woodworth  an  Joint 
Stock  Co.,  48.  /6.  Appendix,  18,  81,  ?Ao/e.  Xc/  3  anrf  4  Wm. 
4,  cA.  98,  §  3.  Bissett  on  Part.  222.)  For  "  ctrcMZa/ion  cw 
money J^  {Safford  v.  Wyckoff,  1  JEfiZZ,  14,  ;?er  Cowen,  J. 
Smith  V.  Strong,  2  irf,  241.  JSanA:  o/"  Orleans  v.  Merrill,  Id. 
296.) 

II.  The  subscription  paper  was  irrelevant ;  it  purported  to 
relate  to  another  organization.  It  was  incompetent ;  the  liabil- 
ity depending  on  the  defendant  being  a  stockholder.  {Laws  of 
1848,  p.  56,  §  10.  Jenkins  v.  Uniofi  Turnpike  Co.,  1  Cainesf 
Cas.  86.     Tracy  v.  Yates,  18  Barb.  152.) 

III.  The  minutes  of  the  corporation  are  the  best  eyidence 
to  prove  the  election  of  officers,  what  occurred  at  the  election, 
and  also  the  actions  and  doings  of  the  board  of  directors  ;  and 
the  exceptions  to  other  evidence  was  well  taken.  (2  Starki^s 
Ev.  695.  Owings  v.  Speed,  5  Wheat.  420.  Meeker  v.  Van 
Rensselaer,  15  Wend.  397.   Highland  Tump.  Co.  v.  McKean, 

10  John.  154,  per  Curiam,  156.     Whitman  v.  Granite  Ch., 

11  Shepley,  (24  Maim,)  236.  Clark  v.  The  Farmers'  Woolen 
Manuf.  Co.,  15  Wend.  256.  Thayer  v.  Middlesex  Mut.  Ins. 
Co.,  10  PicA.  326.  The  Narragansett  Bank  v.  7%c  Atlantic 
SUk  Co.,  3  Afe/c.  282.  The  Buncomb  Turnpike  Co.  v.  Mc- 
Carson,  1  Dev.  ^  B.  806.  &ray  v.  Turnpike  Co.,  4  jRan- 
cZoZpA,  678.  Smith  v.  Natchez  Steamboat  Co.,  1  How.  {Miss.) 
479.  Ct0n  V.  CoWin*,  5  Shepley,  440.  TFa/er  v.  Glitter/,  2 
Cashing,  27.  Benedict  v.  Lansitig,  5  Denio,  283,  per  TFAi/- 
«e.^cy  /,  284.) 

IV.  The  certificate  of  election  oflFered  in  evidence,  was  not 
competent  evidence  for  any  purpose ;  the  persons  signing  are 
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not  certifying  officers ;  it  is  not  required  by  law,  and  has  no 
greater  force  than  the  statement  of  any  other  person,  of  the 
same  fact.  ( The  People  v.  Cook^  14  Barb.  288,  and  cases 
cited.     Oaker  v.  Hills,  14  Pick.  442,  448.) 

y.  The  evidence  as  to  who  acted  as  officers  of  the  company 
was  irrelevant  and  improper.  It  was  not  competent  thus  to 
prove  that  they  were  such  officers.  {Litchfield  Iron  Co.  v. 
Bennett^  7  Cowen,  234.  Clark  v.  Farmers^  Woolen  Manuf. 
Co.y  15  Wend.  257,  per  Curiam.    12  Wheat.  66.) 

YI.  The  question  whether  or  not  the  defendant  knew  the 
witness  was  acting  as  secretary,  was  leading,  and  the  exception 
to  the  ruling  is  well  taken. 

YII.  The  persons'  constituting  a  board  of  directors  must  duly 
assemble  as  a  board,  to  do  a  valid  corporate  act.  They  cannot 
separately  and  individually  give  their  consent  in  such  a  manner 
as  to  bind  them  as  a  collective  body.  The  papers  offered  in 
evidence  relative  to  the  resignation  of  Bryant  as  treasurer,  the 
acceptance  thereof,  and  the  appointment  of  Caldwell  in  his 
place,  were  incompetent.  (1  R.  S.  4th  ed.  1178,  §  6,  mar. 
p.  600.  Ang.  ^  Ames  on  Corp.  h  232.  Livingston  v.  Lynch^ 
4  John.  Ch.  R.  596,  597.) 

YIII.  The  report  and  statement  of  Tuck,  as  treasurer,  was 
irrelevant  and  incompetent,  and  should  have  been  rejected. 
There  was  no  evidence  that  Mr.  Tuck  was  treasurer,  or  an  officer 
of  the  company,  or  how  it  originated ;  it  was  an  unauthorised 
statement,  and,  at  most,  a  declaration  of  Mr.  Tuck.  {See  au- 
thorities cited  IQth  point.) 

IX.  The  "Transfer  Book"  was  not  kept  pursuant  to  the 
statute,  and  was  therefore  not  competent  evidence.  (Laws  of 
1848,  p.  60,  §  25.) 

'  X.  The  president  had  no  authority  to  empower  the  treasurer 
to  accept  drafts  ;  and  his  direction  so  to  do,  could  not  bind  the 
company.  And  the  statement  that  they  were  authorized  by  the 
board  of  directors  could  noti^be  evidence  of  that  fact.  The 
letters  from  the  president  to  the  treasurer,  offered  in  evidence, 
were  irrelevant  and  incompetent,  and  the  exceptions  were  well 
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taken.     {Benedici  y.  Lansing,  5  Denio,  283,  284.    MeCul' 
loug-h  Y.  Mossj  Id.  576.     See  cases  cited  IQih  point,) 

XL  If  the  treasurer  had  authority  to  accept  drafts,  still  he 
had  no  authority  to  accept  them  in  blank,  as  this  would  require 
a  delegation  of  authority  to  fill  them  up ;  which  authority  he 
could  not  delegate.  {Chitty  on  Bills,  ed.  1842,  29,  and  cases 
cited.  Herbert  v.  Hine,  1  Alab,  R.,  N.  &,  18.  Davis  v.  Lee, 
26  Miss.,4t  Cush,  505,  Mitchell  v.  Culver,  7  Cowen,  836, 
877,  €uid  case  cited  in  note,  1  Parsons  on  Cont.  71.  Foley 
on  Agency,  Dunlap^s,  175,  note  a.  2  Kenfs  Com.  ith  ed.  663. 
Ang.  4*  Ames  on  Corp.  h  277.  Emerson  v.  Prov.  Hat  Co., 
12  Mass.  R.  237.  Com.  Bank,  ^c.  v.  Nortoii,  1  Hill,  505, 
per  Cotaen,  J.  Lyon  v.  Jerome,  26  Wend.  485,  per  Ver- 
planck,  Sen.) 

XII.  The  objections  to  the  introduction  of  the  drafts  in  evi- 
dence were  well  taken.  (1.)  They  were  apparently  the  indi- 
yidual  obligations  of  Mr.  Caldwell,  and  were  no  evidence  against 
the  company,  without  proof  of  authority  from  the  company  to 
accept  them.  No  such  proof  was  given.  {See  cases  cited  1st 
paint.)  (2.)  No  authority  could  be  inferred  from  previous  un- 
authorized acts.  (3.)  Four  of  the  drafts  had  been  accepted  in 
blank,  and  were  altered  from  the  condition  in  which  they  were 
when  accepted.  The  authority  to  make  this  alteration  should 
have  been  shown  before  the  drafts  could  become  evidence.  {See 
Utk  point  atid  authorities  cited.)  (4.)  There  was  no  evidence 
of  the  drawer's  signature. 

XIII.  To  the  legal  organization  of  the  company  and  the  pay- 
ment of  its  capital,  it  was  necessary  that  it  should  be  in  cash. 
The  testimony  as  to  who  brought  the  money,  how  much,  what 
became  of  it  after  it  was  paid,  and  the  like,  was  irrelevant,  and 
the  exceptions  thereto  were  well  taken.  {Crooker  v.  Crane, 
21  Wend.  211,  220.) 

XIV.  Whether  the  drafts  were  accepted  by  the  request  of 
the  president  or  with  his  approbation,  was  irrelevant,  and  tend- 
ed to  mislead  the  jury  on  the  question  of  authority.  {See  cases 
points  10  and  16.) 

XY.  It  was  not  competent,  under  the  complaint,  to  prove 
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that  the  drafts  were  given  for  a  debt  due  Latham  and  Grage. 
There  was  no  such  averment  in  the  complaint ;  the  claim  there 
alleged,  if  any,  is  between  the  company  and  the  drawer,  Charles 
Whitney.  It  was  making  a  different  case,  and  without  an 
amendment  the  testimony  was  irrelevant.  {Code,  §  142,  Voorhies^ 
ed.  146,  147,  148.  Garvey  v.  Fowler,  4  Sandf,  665.  Bristol 
v.  Retiss.  and  Sar.  R.  R.  Co.,  9  Barb.  168.) 

Xyi.  The  declarations,  admissions  and  acts  of  the  officers  or 
directors,  except  when  shown  to  be  acting  by  authority,  are  not 
evidence  against  the  company,  or  the  defendant  as  a  stockholder. 
All  the  evidence  as  to  the  interviews  and.  declarations  between 
Allen,  Whitney,  Latham  and  Woodhull,  were  irrelevant.  (  TFy- 
man  v.  Hallowell,  ^c.  Bank,  14  Mass.  58.  Bank  of  U.  S. 
V.  Dunn,  6  Peters,  51,  59,  60.  Stewart  v.  Huntington,  11  & 
^  R.  267.  Cojin  v.  Collins,  5  Shepley,  440.  Tompkins  Co. 
V.  Thorp,  13  Cmn.  173.  Soper  v.  Bujfalo  and  Roch.  R.  R. 
Co.,  19  Barb.  310.) 

XVIL  The  fact  that  these  drafts  were  given  for  the  amount 
due  the  contractors,  was  dependent  upon  the  question  as  to 
what  amount  was  so  due ;  and  the  best  evidence  of  that  was 
the  book  of  the  engineer,  which  contained  the  accounts  ;  and 
the  evidence  offered  was  incompetent.  ( Yinal  v.  Burrill,  16 
Pick.  401,  407,  408.) 

XVIII.  The  secondary  evidence  as  to  the  action  of  the  board 
on  Mr.  Tuck's  report  was  incompetent,  and  the  exception  on 
that  was  well  taken.  (1.)  There  was  not  sufficient  evidence  of 
loss  of  the  minute  book.  It  was  placed  in  the  hands  of  Mr. 
York,  by  the  president  and  secretary,  and  he  should  have 
been  called  and  examined.  (1  Phil.  Ev.  456,  and  cases  cited. 
Rex  V.  Castleton,  6  T  R.  236.  Jackson  v.  Todd,  3  John. 
300.  Jackson  v.  Hasbrouck,  12  id.  192,  195.  Jones  v.  FaleSj 
5  Mass.  R.  101.  Eure  v.  Pittman,  3  Hawks'  N.  Car.  Rep. 
364.  Parker  v.  Cobbet,  1  Car.  ^  P.  R.  282.  Judson  v.  Es- 
lard,  1  Alab.  R.  71.  Tauntmi  Bank  v.  Richardson,  5  Pick. 
436,  443.  Rex  v.  Denio,  7  Barn.  ^  Cress.  620.  5'.  C,  1 
Man.  4*  Ryl.  294.  Walker  v.  Beauchamp,  6  Car.  ^  P.  652. 
Gresley  Eq.  Ev.  2d  ed.  270.    1  Greenl  Ev.  h  568.    Ralph 
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T.  Bromij  3  Waiis  ^  Serg.  S95.)  (2.)  The  notice  to  produce 
oonld  not  arail  the  plunti£f.  The  defendaat  was  not  presamp- 
tiyely,  <v  in  fact,  in  poBsession  of  the  book ;  it  was  proved  to  be 
in  possession  of  another.  (1  Stark.  Ev.  346,  347.  1  Cfreenl. 
Ev.  i  560.    Smith  v.  Sleap,  1  Car.  ^  Kirw.  48.) 

XIX.  The  motion  for  a  nonsuit  should  have  been  granted,  on 
the  grounds  stated  (1.)  There  was  no  evidence  of  the  organiz- 
ation of  a  company,  as  alleged  in  the  complaint.  The  cer- 
tificate without  the  signatures  did  not  prove  it,  or  that  the 
defmdant  was  a  member  of  it.  {Laws  of  1848,  p.  54,  §§  1,  2.) 
(2.)  There  was  no  evidence  of  authority  to  accept  the  drafts,  or 
that  ihey  were  given  for  an  indebtedness ;  on  the  contrary,  it 
was  proved  that  they  were  in  part  issued  to  be  discounted. 

XX.  There  was  no  ratification  or  affirmance  of  the  drafts  by 
the  board  of  directors,  so  as  to  bind  this  defendant  There  can 
be  no  ratification  without  knowledge  of  the  fiicts,  and  it  does 
not  appear  that  the  board  were  informed  what  drafts  had  been 
accepted,  or  the  manner,  or  that  they  were  accepted  in  blank. 
The  report  describes  other  drafts.  {Paley  on  Agency^  Dun- 
lop^  171,  note  a,  171,  note  q,  and  cases  cited.  Nixon  v.  Pabner^ 
4  Selden,  898.  Owings  v.  Giddings,  9  Peters,  608,  629. 
Davidson  v.  Stanley,  2  Man.  ^  Gr.  721.)  Some  of  these  drafts 
were  issued  for  discount,  and  those  were  void  and  incapable  of 
being  ratified  or  confirmed. 

XXL  The  judge  erred  in  charging  the  jury  that  the  accept- 
anoe  with  knowledge  and  assent  of  the  officers,  was  equal  to  an 
original  authority ;  or  any  acts  of  the  officers  could  be  taken  as 
evidence  of  such  authority.  The  authority  could  only  come 
from  the  board  of  directors.  (JSee  1st  paint,  subdiv.  2 ;  10th 
point,  and  cases  died.) 

XXII.  The  court  erred  in  refusing  to  charge  as  requested, 
and  the  exceptions  thereto  are  well  taken.  The  points  were  all 
pertinMt,  and  it  was  Ae  right  of  the  defendant  to  have  the 
jury  distinctly  instructed  on  the  propositions  as  matter  of  law, 
especially  as  to  the  Sd,  5th  and  6th  propositions.  {Lafu>  v. 
MerriUs,  6  Wend.  268.  Pennock  v.  Dialogue,  2  Peters,  15, 
per  Story,  J.) 

Vol.  XXV.  22 
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XXin.  The  plaintiff  can  claim  no  protection  as  a  bona  fide 
holder.  There  is  no  proof  how  he  obtained  the  drafts,  and  in 
any  event,  the  fact  that  they  were  accepted  by  an  agent,  made 
it  the  duty  of  the  plaintiff  to  satisfy  himself  that  the  agent  had 
authority.  {Chitty  on  Bills^  28.  >  Nixon  y.  P aimer ^  4  Selden?s 
Rep.  898.) 

A  new  trial  should  be  granted,  with  costs  to  abide  the  event. 

By  the  Court,  T.  R.  Strong,  J.  The  allegation  in  the 
complaint,  that  the  drafts  were  accepted  by  the  compuiy  by 
their  treasurer,  includes  an  averment  of  authority  to  the  treas- 
urer to  accept  the  drafts,  as  the  company  could  not  accept  by 
him  unless  he  had  such  authority.  His  acts  would  not  be 
those  of  the  company  unless  they  were  authorized  by  the  com- 
pany ;  if  thus  authorized,  they  were,  in  legal  effect,  the  acts  of 
the  company.  What  is  necessarily  understood  or  implied  in  a 
pleading  forms  part  of  it,  as  much  as  if  it  was  expressed. 
{Allen  V.  Patterson,  8  Seld.  478.  Steph.  on  PI  220,  221. 
1  Chit.  PI.  640.  Keys  v.  Haseltine,  2  Camp.  604.  Chitty 
on  Bills,  Barb.  ed.  585,  586.) 

There  is  nothing  in  the  case  showing  the  drafts  to  be  within 
any  prohibition  of  the  restraining,  act.  It  appears  from  the 
evidence  that  the  drafts  were  issued  and  accepted  to  pay  an  in- 
debtedness of  the  company  to  contractors  with  it,  for  labor 
performed ;  for  which  purpose  the  company  might  make  notes 
or  drafts  or  give  its  acceptances.  A  corporation,  it  is  well  set- 
tled, may,  without  special  authority,  make  a  note  or  draft  or 
accept  a  draft,  for  a  debt  contracted  in  its  legitimate  business. 
{Moss  V.  Oakley,  2  Hill,  265.  Barker  v.  Mechanic  Fire  Ins. 
Co.,  8  Wend.  94.  Mott  v.  Hicks,  1  Cowen,  518.  Kelley  v. 
Mayor  of  Brooklyn,  4  Hill,  263.  McCulUmgh  v.  Moss, 
5  Denio,  567.  Halstead  v.  Mayor  of  New  Yorky  6  Barb. 
218.  8  Comstock,  430.)  The  restraining  act  has  no  applicar 
tion  to  such  a  case. 

Regarding  the  drafts  as  having  been  issued  and  accepted  to 
raise  money  to  pay  the  contractors,  they  are  equally  free  from 
objection  arising  out  of  the  restraining  act,  or  want  of  power  in 
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the  company.  No  loan  of  the  drafts  by  the  company,  or  sale 
or  HBO  of  them  for  circnlation  as  money,  by  the  company,  was 
made  or  thought  of,  and  a  corporation  has  incidental  authority, 
when  not  specially  restricted,  to  borrow  money  for  any  of  its 
lawful  purposes.  Some  doubt  in  respect  to  the  authority  to 
borrow  has  been  intimated  in  the  books,  but  a  decision  has  re- 
cently been  made  by  this  court,  in  this  district,  directly  in 
support  of  such  authority.  {See  also  Beers  v.  P/ubhix  Glass 
Co.,  14  Barb.  358,  862.) 

The  objection  to  evidence  of  the  consideration  and  purpose 
of  the  drafts  and  acceptances,  does  not  specify  as  a  ground  of 
it  that  they  are  not  alleged ;  if  that  ground  had  been  stated, 
the  court  might  properly  hare  allowed  an  amendment  setting 
them  forth,  if  necessary.  It  is  now  too  late  to  take  that  ground ; 
but  if  it  were  otherwise,  the  court  would  now  permit  an  amend- 
ment, without  terms,  as  it  is  clear  no  prejudice  would  thereby 
be  done  to  the  defendant. 

Besides,  I  am  inclined  to  think,  that  proof  by  the  plaintiff 
of  a  consideration,  and  that  the  acceptances  were  in  the  legiti- 
mate business  of  the  company,  was  not  necessary  in  the  first 
instance  ;  that  after  proof  that  the  acceptances  were  made  by 
the  authority  of,  and  therefore  by,  the  company,  the  other  facts 
mentioned  essential  to  their  validity  would  be  presumed.  {Ang. 
4*  Ames  on  Corp.  2d  ed.  198.  N.  Y.  Fire  Ins.  Co.  v.  Sturges, 
2  Cowen,  664.  Barker  v.  Mechanic  Fire  Ins.  Co.  8  tVend. 
94.  Safford  v.  Wyckoff^  4  HUl,  442.)  Authority  from  the 
board  of  directors  must  be  strictly  proved,  but  when  proved, 
it  may,  I  think,  be  assumed  that  there^was  a  valid  considera- 
tion and  proper  purpose  for  the  acceptances. 

The  stock  subscription  paper  was  relevant  and  competent  evi- 
dence upon  the  question  whether  the  defendant  was  a  stock- 
holder. The  execution  of  it  by  the  defendant  was  duly  proved, 
and  it  does  not  appear,  as  is  assumed  by  the  objection  to  it,  to 
relate  to  another  organization. 

It  was  competent  for  the  plaintiff  to  prove  by  the  testimony 
of  witnesses  who  were  present  at  an  election  of  directors  of  the 
company,  who  were  elected.    The  books  of  the  company,  if 
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ib^y  oontain  a  record  of  the  eleotion,  wfaieh  doea  Bot  appear, 
although  proper,  are  not  the  sole  evidence  to  that  point ;  and 
the  &et  of  who  were  the  directors  might  also  be  proved  by  the 
testimony  of  witnesses  as  to  who  acted  as  snch.  {AngM  ^ 
Ames  on  Corp.  2d  ed,  222,  3.  Cmiater  ▼.  Ins.  Co.,  1  Comst. 
290.  Bank  of  U.  S,  v.  DandridgCj  12  Wheat.  83.  Beers 
▼.  Phoenix  Glass  Co.^  14  Barb.  358*  Hoyt  y.  Thompseny 
1  Seld.  320.)  There  was  ample  evidence  of  this  character  to 
prove  who  were  the  directors,  aside  from  the  inspectors'  certi- 
ficate ;  and  whether  that  was  rightly  received  or  not  is  wholly 
immaterial.  This  certificate  was  made  by  the  persons  who 
acted  as  inspectors,  and,  as  I  understand  the  evidence,  at  the 
time  of  the  election,  and  I  do  not  perceive  why  it  was  not  com- 
petent and  proper  evidence  of  what  was  done  on  that  occasion. 

The  resolutions  accepting  the  resignation  of  Bryant  as  treas- 
urer, and  appointing  Caldwell  to  succeed  him,  not  being  the 
acts  of  the  directors  as  a  board,  were  irregular,  but  entirely 
harmless,  as  it  is  proved  beyond  question  that  Caldwell  after- 
wards acted  and  was  recognized  by  the  company  as  treasurer ; 
his  acts  as  such,  within  the  scope  of  his  authority,  were  therefore 
binding  on  the  company. 

It  was  also  clearly  proved,  that  Tuck  acted  as  treasurer  sub- 
sequent to  Caldwell,  and  was  recognized  as  such  by  the  com- 
pany, and  his  report  and  statement  of  the  financial  condition  of 
the  company,  proved  to  have  been  accepted  and  adopted  by  the  ' 
board  of  directors,  was  competent  and  material  evidence,  as  an 
admission  by  the  company  of  the  fiicts  therein  stated. 

The  authority  of  the  treasurer  to  accept  the  drafts,  might 
also  be  proved  by  showing  that  it  was  the  practice  of  that  offi- 
cer, with  the  assent  of  the  board  of  directors,  to  accept,  and 
that  the  acceptances  in  question  were  recognized  and  treated  as 
those  of  the  company.  Those  acceptances  were  distinctly  and 
fully  recognized  by  accepting  and  adopting  the  report  of  Tuck 
without  objection. 

The  president  alone  could  not  confer  the  authority  on  the 
treasurer,  bjit  I  think  his  directions  to  that  officer  were  proper- 
ly received  as  part  of  the  history  of  the  transaction,  to  go  for 
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nothing  upon  the  point  of  authoritj,  unless  proyed  to  hare 
been  sanctioned  or  ratified  by  the  board  of  direetors. 

The  treasurer  might,  I  think,  be  anthorised  b j  the  company 
to  accept  the  drafts  in  blank  as  to  the  amounts ;  but  whether 
this  is  so  or  not,  is  not  material,  as  his  acceptances  were  adopt- 
ed by  the  action  of  the  company  on  the  report  of  Tuck,  the 
treasurer,  after  the  blanks  had  been  filled* 

I  see  no  good  reason  why  the  plaintiff  might  not  prore  by 
the  transfer  book,  that  it  did  not  appear  thereby  that  the  de- 
fendant had  transferred  his  stock ;  except  that  snch  evidence  on 
the  part  of  the  plaintiff,  that  snch  transfer  had  not  been  made, 
was  wholly  unnecessary. 

The  objections  made  to  the  introduction  of  the  drafts  in 
evidence,  are  answered  by  the  remarks  already  made ;  except 
the  point  that  there  was  no  evidence  of  the  signature  of  the 
drawer,  in  respect  to  which  the  answer  is,  that  the  signature 
is  admitted  by  the  acceptance,  and  that  it  was  subsequently 
proved. 

The  evidence  in  regard  to  the  payments  of  the  subscriptions 
fixr  stock  was  relevant  upon  the  question  whether  the  defend- 
ant was  a  stockholder,  and  as  to  the  relative  amount  of  the 
actual  capital  and  the  indebtedness  of  the  company. 

It  was  proper  to  prove  the  origin,  history  and  objects  of  the 
drafts  and  acceptances,  by  showing  what  was  done  between  offi- 
*  eers  of  the  company  and  the  contractors,  in  connection  with 
pro<^  of  the  ratification  of  the  drafts  and  acceptances.  This  evi- 
dence does  not  contravene  the  rule  that  the  acts  and  declarations 
of  individual  directors  or  officers  are  not  binding  unless  author- 
ized by  the  company,  but  is  in  harmony  with  it 

I  think  a  proper  foundation  was  laid  fi>r  the  introduction  of 
secondary  evidence  of  the  contents  of  the  book  of  minutes  of  the 
company.  It  was  proved  by  the  secretary  having  charge  of  the 
papers,  that  by  direction  of  the  president  he  delivered  the  book 
to  an  attorney,  and  that  afterwards  he  called  at  the  office  of  the 
attorney  and  with  the  latter  looked  in  the  office  for  it,  and  could 
not  find  it  The  president  testified  that  he  called  on  the  attor- 
ney for  the  book,  and  endeavored  to  get  it,  but  did  not,  and  that 
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he  did  not  know  where  the  book  was.  Those  were  the  proper 
persons  conn/9cted  with  the  company  to  be  examined  on  the  sub- 
ject, and  I  think  the  fiusts  that  they  did  not  know  where  the 
book  was,  and  that  the  secretary  searched  in  the  ofiSce  of  the 
attorney  where  he  left  the  book,  and  where  it  was  last  seen,  so 
far  as  appears  by  the  evidence,  the  attorney  also  making  a  search 
for  it  in  connection  with  the  secretary,  without  success,  was  rea- 
sonable evidence  of  the  loss  of  the  book.  It  does  not  appear 
that  the  attorney  had  any  interest  in  the  book,  or  motive  for 
keeping  it,  or  that  there  is  any  ground  to  suspect  that  the  search 
by  him  was  not  in  good  faith ;  and  I  do  not  think  it  was  indis- 
pensable that  he  should  be  called  and  examined  in  regard  to  the 
loss.    (1  Greenl.  Ev.  k  558.     Ctnven  ^  HilPs  Notes,  1228.) 

The  charge  of  the  judge,  and  his  refusal  to  charge  as  request- 
ed, were  right,  with  a  single  exception  of  no  practical  import- 
ance. It  was  technically  erroneous  to  advise  the  jury,  that  the 
officers  of  the  company,  if  any  officers  other  than  the  board  were 
intended  by  the  term,  could  authorize  or  ratify  the  acceptances, 
and  to  refuse  to  instruct  them  that  the  president  could  not  give 
authority  to  accept  the  drafts.  But  the  evidence,  aside  from 
the  directions  of  the  president,  of  such  authority  from  the  board, 
and  of  the  ratification  and  adoption  of  the  acceptances  by  the 
board,  is  so  full  and  complete,  that  the  jury  could  not  properly, 
upon  that  alone,  have  found  in  opposition  to  it ;  and  if  they  had 
done  so,  the  court  would  have  been  compelled  to  set  aside  their 
verdict ;  hence  no  injury  has  been  sustained  by  the  errors  re- 
ferred to. 

I  am  of  opinion  that  the  merits  of  the  case  are  nuinifestly 
with  the  plaintiff;  that  no  error  was  committed  at  the  trial,  of 
which  the  defendant  can  justly  complain ;  and  that  a  new  trial 
should  be  denied. 

[Monroe  General  Term,  September  7,  1867.  Johnson,  T.  R.  Strong  and 
Welles,  Justices.] 
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Tlie  making  of  a  payment  npon  a  note  before  it  is  legally  demandable,  is  a 
sofficieDt  consideration  for  an  agreement  l>etween  the  holder  and  tbe  ma- 
ker, that  the  time  for  the  pajrment  of  the  balance  of  the  note  shall  be  ex- 
tended nntil  it  is  convenient  for  the  latter  to  pay  it. 

And  the  efifect  of  such  an  agreement  will  be  to  postpone  the  time  ibr  the  pay- 
ment of  the  balance  after  the  note  shall  become  due,  by  its  terms,  for  snch 
period  as,  wader  all  the  circnmstances  of  the  case,  shall  be  reasonable. 

Snch  an  extension  of  the  time  for  payment,  if  made  without  the  consent  or 
knowledge  of  a  surety  in  the  note,  will  discharge  him  from  all  liability  on 
the  note,  as  such  surety. 

Where  a  chattel  mortgage,  executed  by  N.  to  F.,  was  conditioned  for  the  pay- 
ment to  the  latter  of  a  note  made  by  N.  and  signed  by  F.  as  surety,  payable  to 
G.  and  W. ;  and  it  was  &irly  to  be  inferred,  from  the  evidence,  that  F.  received 
the  mortgage  merely  for  his  indemnity  as  surety ;  Hdd  that  he,  after  being 
discharged  as  surety,  could  not  allege  a  default  in  the  condition  of  the  mort- 
gage, by  the  non-payment  of  the  note  at  the  time  originally  provided  for  its 
inyment. 

EMd,  aUo,  that  payment  to  C.  and  W.,  the  owners  of  the  note,  would  preclude 
the  enforcing  of  the  mortgage,  as  to  the  note ;  and  so,  in  like  manner,  would 
a  valid  agreement  between  them  and'N.,  postponing  the  payment,  during  the 
period  of  postponement. 

It  being  expressly  provided  in  such  mortgage,  that  until  defhult  in  the  payment 
of  the  debt,  N.  the  mortgagor,  should  have  the  possession  of  the  property, 
unless  F.  should  sooner  demand  the  same;  and  F.  having  taken  possession 
of  the  property,  without  the  knowledge  or  consent  of  N.,  before  any  de&ult 
had  occurred,  and  without  any  demand  of  possession  made ;  it  ita$  further 
hdd,  thAt  an  action  would  lie  against  him  by  N.,  to  recover  the  possession  of 
the  mortgaged  property. 

A  PPEAL  from  a  judgment  entered  at  a  special  term.  The 
jLjL  action  was  brought  to  recover  the  possession  of  personal 
property,  and  damages  for  the  detention  thereof.  The  defend- 
ant justified  the  taking  under  and  by  virtue  of  a  chattel  mort- 
gage, executed  to  him  by  the  plaintiff.  The  cause  was  referred 
to  a  referee,  who  reported  the  following  facts : 

That  the  defendant  took  the  property  mentioned  in  the  com- 
plaint from  the  possession  of  the  plaintiff  on  the  29th  day  of 
March,  1853,  without  the  knowledge  of  the  plaintiff,  and  with- 
out having  made  any  demand  of  the  plaintiff  for  said  property; 
and  that  the  value  of  the  property  so  taken  was  $800 ;  that 
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gaid  property  was  detained  from  the  plaintiff  ten  days,  and  that 
the  damage  for  each  detention  was  $2  per  day,  making  $20. 
That  the  property  so  taken  was,  on  the  13th  day  of  Septembor, 
1852,  mortgaged  by  the  plaintiff  to  the  defendant,  to  secure  the 
payment  of  two  promissory  notes,  as  follows :  one  of  said  notes 
was  for  $90  and  interest,  payable  to*  said  Finch  or  bearer,  at 
the  Livingston  Coanty  Bank,  eight  months  from  date ;  the  other 
was  for  $25,  payable  to  Chamberlin  &  Wood,  in  80  days  from 
date,  and  was  signed  by  said  Finch  as  security ;  both  of  said 
notes  dated  the  13th  day  of  September,  1852.  That  the  afore- 
said mortgage  contains  a  provision  in  the  following  words,  viz : 
"And  until  de&ult  be  made  in  the  payment  of  the  aforesaid 
sum  of  money,  the  said  party  of  the  first  part  to  remain  and 
continue  in  quiet  and  peaceable  possession  of  the  said  goods  and 
chattels,  and  the  full  and  free  enjoyment  of  the  same,  unless  the 
said  party  of  the  second  part,  his  executors,  administrators  or 
assigns,  shall  sooner  choose  to  demand  the  same."  That  before 
said  $25  note  was  due,  the  plaintiff  paid  to  Henry  Chamberlin, 
one  of  the  payees  of  said  note,  at  his  request,  $10,  to  apply 
on  said  note ;  in  consideration  of  which  payment  being  so  made^ 
said  Chamberlin  agreed  with  the  plaintiff,  that  the  plaintiff 
might  have  his  own  time  to  pay  the  balance  of  said  $25  note ; 
that  no  demand  was  made,  after  that  time,  of  the  balance  due 
on  said  note,  and  that  said  balance  due  on  the  note  was  pud  be- 
fore the  commencement  of  this  action,  and  before  the  tender  of 
the  $105,  hereinafter  mentioned.  That  before  the  action  was 
commenced,  the  plaintiff  tendered  to  the  defendant  $105,  and 
demanded  the  property  mentioned  in  the  complaint ;  that  the 
money  so  tendered  was  deposited  in  the  Livingston  County 
Bank,  where  said  $90  note  was  made  payable,  and  that  the  said 
defendant  subsequently  took  so  much  of  said  money  as  paid 
said  $90  note  at  its  maturity ;  and  that  the  money  so  as  afore- 
said tendered,  was  sufficient  to  pay  said  note,  and  expenses  of 
taking  and  keeping  said  property  up  to  time  of  said  tender. 
And  the  referee  found  as  conclusions  of  law,  the  following,  vis : 
That  at  the  time  the  defendant  took  said  property,  as  hereinbe- 
fore stated,  there  was  no  default  in  the  payment  of  the  money 
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fleeored  by  said  mcHrtgage,  and  that  said  defendant  wrongfnlly 
took  said  property.  That  said  defendant  wrongfully  detained 
said  property  after  the  plaintiff  tendered  the  aforesaid  sum  of 
$105,  and  paid  up  the  $25  note.  And  that  the  plaintiff  was 
entitled  to  judgment  for  the  possession  of  said  property,  and 
$20  damages  for  die  detention  thereof,  besides  costs. 

Judgment  was  entered  accordingly,  and  the  defendant  ap- 
pealed. 

Charles  C  WUsany  for  the  appellant. 

W.  H.  Kelsejfj  for  the  respondent 

By  the  Courts  T.  R.  Strong,  J.  It  was  quite  uncertain 
upon  the  evidence,  whether  the  payment  of  the  ten  dollars  by 
Newsam  to  Chamberlin  was  before  or  after  the  note  became 
due.  The  referee  has  found  it  was  before ;  and  in  accordance 
with  the  general  rule  in  such  cases,  his  decision  of  the  question 
is  final. 

The  making  of  the  payment  before  it  was  legally  demandable, 
was  a  sufficient  consideration  for  the  agreement  between  Cham- 
berlin and  Newsam,  that  the  time  for  the  payment  of  the  bal- 
ance of  the  note  should  be  extended  until  it  should  be  conyenient 
for  the  latter  to  pay  it ;  and  the  effect  of  that  agreement  was,  to 
postpone  the  time  for  the  payment  of  the  balance  after  the  note 
should  become  due  by  its  terms,  for  such  a  period  as  under  all 
the  circumstances  of  the  case  should  be  reasonable.  {Howe^ 
Executor  v.  Woodruff,  21  Wend.  640.) 

This  extension  of  the  time  for  payment,  by  a  valid  and  bind- 
ing agreement,^  without,  so  far  as  appears,  the  consent,  or  even 
knowledge  at  the  time,  of  Finch,  the  surety  of  Newsam  in  the 
note,  discharged  Finch  from  all  liability,  on  the  note  as  such 
surety.  And  although  the  mortgage  from  Newsam  to  Finch 
was  conditioned  for  the  payment  of  the  note  to  the  latter,  as  it 
appears  the  note  was  held  by  the  firm  of  Chamberlin  &  Wood, 
to  whom  it  was  payable,  and  it  is  fairly  to  be  inferred  from  the 
evidence  that  Finch  received  the  mortgage  merely  for  his  indem- 

Vol.  XXV.  23 
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nity  as  surety,  he,  after  being  thus  discharged,  oouM  not  allege 
a  default  in  the  condition  of  the  mortgage  by  the  non-payment 
of  the  note  at  the  time  originally  provided  for  its  payment. 
Payment  toChamberlin  &  Wood,  the  owners  of  the  note,  would 
preclude  the  enforcing  of  the  mortgage  as  to  the  note ;  and  so, 
in  like  manner,  does  a  valid  agreement  between  them  and  New- 
sam postponing  the  payment  during  the  period  of  postponement. 

The  finding  of  the  referee,  that  at  the  time  the  defendant  took 
the  property  under  the  mortgage,  no  default  in  performing  the 
conditions  of  the  mortgage  had  occurred,  involves  the  conclusion 
that  a  reasonable  time  for  the  payment  of  the  note  according  to 
the  agreement  of  extension  had  not  elapsed ;  and  the  court  can- 
not upon  the  evidence,  in  the  absence  of  all  proof  as  to  the  cir- 
cumstances to  be  regarded  on  that  question,  say  that  the  referee 
erred  in  that  conclusion. 

Although  Finch  was  discharged  from  liability  on  the  note,  he 
might  enforce  the  mortgage  given  as  security  to  him  for  its  pay- 
ment, for  the  benefit  of  Chamberlain  &  Wood,  the  creditors  in 
the  note,  who  had  an  equitable  interest  in  the  mortgage,  but 
subject  to  any  defense  which  might  be  set  up  as  against 
them. 

It  was  expressly  provided  in  the  mortgage,  that  until  default 
in  the  payment  of  the  mortgage  debt,  Newsam  should  have  the 
possession  of  the  property,  unless  Finch,  his  executors,  adminis- 
trators or  assigns  should  sooner  demand  the  same.  No  default 
had  taken  place,  and  the  taking  was  without  the  consent  or 
knowledge  of  Newsam,  and  without  any  demand  of  the  property 
of  him  or  of  his  agent  who  was  then  in  possession  of  the  property. 

For  the  foregoing  reasons,  I  think  the  judgment  at  special 
term  was  right,  and  should  be  affirmed. 

[Monroe  General  Term,  September  7, 1867.  Johmon,  T,  R.  Strong  and 
WeQeSf  Justices.] 
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An  inatrament,  by  which  an  individaali  ninety  days  after  the  diasolntion  of  the 
oopartnenhip  between  C.  d&  P.,  and  the  settling  of  the  books  of  the  said  firm, 
promises  in  behalf  of  P.,  to  pay  to  C.  $550,  the  interest  to  be  paid  annually 
by  P.,  is  not  a  promissory  note ;  it  being  payable  after  the  happening  of  two 
erents,  one  of  which — y\z.  the  settling  of  the  books — may  never  happen. 

Such  an  instrument  is  an  agreement ;  and  if  it  appears  that  it  was  made  for  the 
express  purpose  of  securing  to  C.  the  payment  of  P/s  share  of  the  partnership 
capital,  which  had  been  advanced  by  C,  it  is  an  agreement  to  answer  for  the 
debt,  de&ult;  or  miscarriage  of  another,  and  is  therefore  void  by  the  statute 
of  frauds,  as  it  expresses  no  consideration. 

r[IS  action  was  brought  upon  an  instrument  in  the  following 
words : 
"  $550.  Ninety  days  after  the  dissolution  of  the  copartner* 
ship  between  Nelson  Ghapin,  of  the  party  of  the  first  part,  in  said 
copartnership,  and  J.  F.  Palmer,  of  the  party  of  the  second  part 
in  said  copartnership,  and  the  settling  of  the  books  of  the  said 
firm,  I,  in  behalf  of  the  party  of  the  second  part,  promise  to  pay 
to  the  said  Nelson  Ghapin,  of  the  party  of  the  first  part,  five 
hundred  and  fifty  dollars ;  the  interest  to  be  paid  annually  by 
the  aforesaid  J.  F.  Palmer,  of  the  party  of  the  second  part,  in 
the  aforesaid  copartnership.      (Signed)    Nelson  Palmer." 

The  complaint  alleged  that  on  or  about  the  first  day  of  May, 
1854,  Nelson  Ghapin  and  Josiah  F.  Palmer  formed  a  partner- 
ship in  mercantile  business,  to  be  carried  on  in  the  city  of  Au- 
burn ;  and  Ghapin  furnished  a  sum  of  money  to  be  used  in  the 
trade  and  business  of  the  copartnership ;  but  Palmer  did  not 
furnish  any  money  for  the  use  of  the  said  copartnership,  but  in 
the  place  and  stead  thereof,  the  defendant,  at  the  instance  of  the 
said  Josiah  F.  Palmer,  and  with  the  consent  of  the  said  Nelson 
Ghapin,  and  in  consideration  that  the  said  Josiah  F.  Palmer  had 
not  furnished  any  cash  capital  to  be  used  in  their  said  partner- 
ship business,  and  as  inducement  to  said  copartnership,  on  or 
about  the  said  1st  day  of  May,  1854,  made,  executed  and  deliv- 
ered to  the  said  Nelson  Ghapin  the  instrument  sued  on.  That 
the  copartnership  between  Ghapin  and  Palmer  was  dissolved  by 
the  mutual  consent  of  both  of  the  partners,  on  or  about  the  25th 
day  of  March,  1856,  and  that  the  books  of  the  said  firm  were 


I  go  OASES  IN  THE  STTPRElifE  OOtlRT. 

Sackett  v.  Palmer. 

settled  on  or  before  the  19th  day  of  June,  1856,  whereby  the 
defendant  became  obliged  to  pay  the  sum  of  money  mentioned  in 
said  note^  or  agreement,  according  to  the  terms  and  conditions 
thereof  And  the  plaintiff  stated  that  the  interest  on  said  note^ 
or  agreement,  was  paid  thereon  by  said  J.  F.  Palmer  for  one 
year,  which  was  the  only  snm  that  had  been  paid  thereon.  The 
plaintiff  further  stated^  that  on  the  25th  day  of  March,  1856^ 
Nelson  Ghapin,  for  a  yaluable  consideration,  assigned,  transferred 
and  set  over  unto  the  plaintiff  all  his  right,  title  and  interest  of, 
in  and  to  the  said  note,  or  agreement }  and  that  he,  the  plaintiff, 
was  the  lawful  holder  and  owner  thereof.  The  plaintiff  claimed 
to  recover '  the  sum  of  ^550,  with  interest  and  costs.  The 
answer  contained  a  general  denial  of  the  aUegations  in  the 
complaint,  and  insisted  that  the  instrument  sued  on  was  an  an* 
dertaking  to  answer  for  the  debt,  de&ult  or  miscarriage  of 
another,  and  was  void,  for  the  want  of  a  consideration  expressed 
therein. 

A  verdict  was  taken  for  the  plaintiff,  for  the  sum  claimed, 
subject  to  the  opinion  of  the  court. 

AUen  Sf  Beardslet/,  for  the  plaintiff.  I.  The  instrument  in 
question,  given  by  the  defendant  to  Nelson  Ghapin,  is  a  prom- 
issory note  within  the  statute,  and  imports  a  consideration.  It 
is  a  promise  to  pay  a  sum  certain,  and  the  payment  is  not  to  de- 
pend upon  any  uncertainty  or  contingency.  (1  JR.  S.  768,  i  1. 
Ooshen  Turnpike  Co.  v.  Hurtin^  9  John.  R.  217.  Stevens  v. 
Blunt,  7  Mass.  R.  240.) 

II.  If  the  instrument  is  not  a  promissory  note,  but  a  common 
law  contract ;  the  fact  that  it  does  not  express  a  consideration, 
furnishes  no  objection  to  its  validity,  as  parol  evidence  is  admis- 
sible  to  show  the  actual  consideration ;  and  in  this  case  we 
proved  a  good  consideration.  {Barnes  v.  Ferine,  15  Barb.  249, 
and  cases  died.) 

in.  The  contract  is  not  within  the  statute  of  frauds ;  it  is  not 
"  an  agreement  to  answer  for  the  debt,  default  or  miscarriage  of 
another."  It  was  an  original,  absolute  promise,  to  pay  Ghapin 
the  sum  therein  mentioned ;  the  credit  was  given  entirely  to  the 
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defendant,  and  he  was  the  only  debtor  for  that  sum.  {Chase  v. 
Day,  IT  John.  114.  Parley  v.  Cleveland^  4  Cowen,  432,  and 
co^e^  ct/«d.  Kmgsley  v.  BcUcame,  4  jBarft.  136.  Chapin  y. 
MerriU,4  Wend.  657.) 

UndenDood,  Cox  ^  Avery^  for  the  defendant.  I.  The  iaBtm- 
ment  is'not  a  promissory  note  ;  because  it  is  payable  upon  a 
combination  of  two  contingencies ;  one  of  which  may  never 
happen.  Upon  this  contingency  the  promise  rests.  (1  Parsons 
on  Cont.  210,  and  cases  cited,  note  m.  Chit,  on  Bills,  10th 
ed.)  184,  and  cases.  Palmer  v.  Pratt,  2  Binff.  185.  Story  on 
Pr..  Notes,  §  1.  Ooshen  Turnpike  Co.  v.  Hurtin,  9  John.  217. 
Cook  V.  Satterlee,  6  Cowen,  108.) 

n.  It  is  an  agreement  to  pay  money  in  behalf  of  another; 
and  being  without  consideration  expressed,  is  void.  (2  R.  S.  4th 
erf.  317,  f  2.  Wain  v.  Warlters,  5  Jffa*^,  10.  Egerton  v. 
Matthews,  6  irf.  307.  Durham  v.  Manraw,  2  Com^/.  533. 
Larson  v.  ITyman,  14  TFcnrf.  246.  Saunders  v.  WaA:<5/ieW, 
4  £ant.  4*  ^^-  ^96-  ^A^^-  ^>^  C%>n^  517,  anrf  cases  cited. 
Bennett  v.  Pra«,  4  Z>ent0,  275.  Packer  v.  Wtfaon,  15  TTenrf. 
343.  iSrottA  v.  Ives,  Id.  182.  GaUager  v.  Brwnrf,  6  Ciwp- 
en,  346.) 

III.  And  the  parol  evidence  to  supply  a  consideration  was  in- 
admissible. It  was  taken  subject  to  the  defendant's  objection. 
{Chitty  on  Contracts,  99, 108,  and  cases.  Jackson  v.  Sill,  11 
John.  201.  Parsons  v.  Miller,  15  Wend.  561.  Northrup  v. 
Jackson^  13  irf.  85,  anrf  ca^««.) 

fiy  /Ae  Court,  Johnson,  J.  The  instrument  on  which  the* 
action  is  brought  is  not  a  promissory  note.  It  is  payable  ninety 
days  after  the  happening  of  two  events,  one  of  which  may  never 
happen.  The  general  rule  is,  that  an  instrument  payable  only 
in  money,  is  not  a  promissory  note,  unless  it  is  payable  at  all 
events,  not  depending  on  any  contingency.  Though  if  the  event 
on  which  the  instrument  is  to  become  payable,  must  inevitably 
happen,  it  is  no  objection  that  it  is  uncertain  when  it  will  hap- 
pen ;  nor  is  it  of  any  importance  how  long  the  payment  may  be 
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in  suspense ;  it  will  still  be  regarded  as  a  promissory  note. 
{Chit,  on  BUls,  8th  Am.  from  Sth  Lond.  ed.  165, 156.)  It  is 
not  shown  by  the  evidence  how  long  the  partnership  was  to  con- 
tinue by  the  agreement  of  the  partners.  It  was  certain,  however, 
that  there  would  at  some  time  be  a  dissolution,  by  the  death  of 
one  of  the  partners,  if  not  otherwise.  That  event  was  sufficiently 
certain.  But  the  settling  of  the  books  of  the  firm  was  an  event 
which  might  never  happen.  It  would  not  inevitably  happen. 
It  might,  and  probably  would,  after  a  dissolution,  in  due  course 
of  law.  But  that  is  not  enough :  if  it  might  not  happen,  the 
instrument  is  not  a  promissory  note.  There  is  much  less  cer- 
tainty here  than  in  the  case  otIStevens  v  Bbmt,  (7  Mass.  Rep. 
240,)  cited  by  the  plaintiff's  counsel.  The  note  in  that  case 
was  payable  to  the  payee  or  order,  "  by  the  20th  of  May,  or  when 
he  completes  the  building  according  to  contract."  The  supreme 
court  reversed  the  judgment  of  the  common  pleas,  and  held  that 
the  note  was  payable  absolutely  at  a  day  certain.  But  I  agree 
with  the  editor  of  the  late  edition,  Mr.  Rand,  in  his  note  to  this 
case,  that  the  decision  is  clearly  wrong.  The  promissor  had  the 
right  of  election  to  pay  at  either  time  specified.  And  the  latter 
event  might  never  take  place.  ^ 

The  instrument  is  an  agreement,  and  not  a  promissory  note ; 
and  it  remains  to  be  seen  whether  it  is  an  agreement  to  answer 
for  the  debt,  default  or  miscarriage  of  another.  On  its  face  it  ia 
a  promise  by  the  defendant  to  pay  in  behalf  of  J.  F.  Palmer. 
And  on  looking  at  the  plaintiff's  evidence,  it  appears  clearly 
that  it  was  given  for  the  express  purpose  of  securing  to  the 
plaintiff's  assignors  the  payment  of  J.  F.  Palmer's  share  of  the 
partnership  funds  which  the  former  had  advanced  for  him,  and 
which  he  had  agreed  to  secure.  The  partnership  agreement 
was  made  in  March,  1854,  and  the  instrument  in  question  was 
not  given  until  the  15th  or  20th  of  May  following,  and  after  the 
partners  had  purchased  their  goods  and  commenced  their  part- 
nership business.  The  assignor  testifies  expressly  that  he  re- 
ceived the  instrument  as  the  security  for  J.  F.  Palmer's  half  of 
the  capital.  There  can  be  no  doubt,  therefore,  that  it  is  a  promise 
to  answer  for  the  debt,  which  J.  F.  Palmer  had  incurred  by  the 
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advance  of  his  half  of  the  capital  by  his  copartner.  This  being 
the  character  of  the  agreement,  it  is  void  by  statute,  inasmuch 
as  it  expresses  no  consideration.  (2  R.  S,  135.)  It  is  per- 
fectly immaterial  what  the  consideration  was  in  fact.  The  statute 
makes  the  agreement  void  if  the  consideration  is  not  expressed 
in  the  writing.  (Brewster  v.  SUence,  11  Barb.  144  ;  S.  C.  i 
SeldeOy  207.)  The  evidence  to  show  a  consideration  was  irrel- 
evant and  immaterial.  As  it  could  not  modify  the  statute,  it 
could  not  help  the  agreement.  The  defendant  is  therefore  enti- 
tled to  judgment  upon  the  case. 

[Monroe  General  Term,  September  7,  1867.    Johnsony  Welles  and  T.  R, 
Strong f  Justices.  J 


N.  Dibble  and  E.  G.  Dibble,  adm'rs  &c.,   vs.  The  New 
York  and  Erie  Rail  Road  Company. 

Where,  in  an  action  by  the  personal  representatives  of  a  person  whose  death  was 
caused  by  the  wrongful  act,  neglect  or  de&ult  of  the  defendaots,  to  recover 
damages  for  snch  wrongful  act,  it  is  shown  that  the  defendants  settled  with 
the  deceased,  in  his  lifetime,  and  paid  him  the  amount  of  his  claim  on  account 
of  the  injury,  this  will  bar  the  plaintiff'  action. 

The  right  of  action  in  the  personal  representatives  depends,  not  only  upon  the 
character  of  the  act,  from  which  death  ensued,  but  upon  the  condition  of  the 
decedent's  claim  at  the  time  of  his  death,  also.  If  the  claim  was  in  such  a 
shape  that  he  could  not  then  have  enforced  it,  had  death  hot  ensued,  the 
statute  gives  the  executors  no  right  of  action,  and  creates  no  liability  what- 
ever, on  the  part  of  the  person  inflicting  the  injury. 

Therefore,  if  the  person  injured  obtains  satis&ction,  by  action,  or  by  voluntary 
settlement  and  payment,  before  death  ensues,  the  wrongful  act  which  caused 
the  injury,  and  all  its  consequences,  post  and  future,  are  included,  and  the 
whole  canceled  together,  and  the  liability  of  the  wrongdoer  is  ended. 

f[IS  was  an  action  by  the  plaintiffs,  as  administrators  of 
Richard  Dibble  deceased,  to  recover  damages  of  the  de- 
fendants, for  causing  the  death  of  the  intestate.  The  injuries, 
in  consequence  of  which  the  intestate  was  alleged  to  have  died, 
were  received  by  him  while  a  passenger  in  the  cars  of  the  de- 
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fendantfl,  upon  their  road,  at  Owego,  on  the  9th  of  January, 
1852,  through  the  carelessness  and  negligence  of  the  defend- 
ants, by  means  of  which  the  cars  ran  off  the  track  axid  fell 
down  a  steep  bank.  After  the  injuries  were  received,  and  on 
the  2l8t  of  February,  1852,  the  defendants  settled  with  Rich- 
ard Dibble,  for  the  injuries  sustained  by  him,  and  paid  him 
the  sum  of  $500  in  full  of  his  claim  therefor ;  takbg  from  him 
the  following  receipt : 

"  Receipt  of  Richard  Dibble  for  damages  sustained  by  acci- 
dent, January  9, 1852.     Month  of  February  21,  1852. 

The  N.  T.  and  E.  R.  R.  Company, 
1852.  To  Richard  Dibble,        Dr. 

Feb.  21.  For  damages  sustained  to  person  and  property, 
caused  by  an  accident  on  the  road  near  Owego,  on  the  ninth 
day  of  January,  1852,  he  being  a  passenger  in  the  train  at 
that  time,  $500. 

N.  B.  The  company  assume  to  pay  the  physician's  bill,  and 
other  necessary  expenses  incurred  up  to  date.  B.  L. 

Dated  February  21, 1852." 

"Received  of  the  N.  T.  and  E.  R.  R.  Co.  the  sum  of  five  hun- 
dred dollars,  $500,  in  full  for  the  above  accident,  and  of  all 
other  claims  to  date.  Richard  Dibble. 

Signed  in  duplicate." 

The  defendants,  in  their  answer,  set  up  this  receipt  as  a  bar 
to  the  action,  and  relied  upon  it  as  such,  at  the  trial.  Richard 
Dibble  died  on  the  26th  of  March,  1852.  The  plaintiffs  re- 
covered a  verdict,  and  the  jury  assessed  the  damages  at  $2750. 
The  defendants  made  a  case,  with  liberty  to  turn  the  same  into 
a  bill  of  exceptions,  and  moved  for  a  new  trial. 

Benedict  ^  Martindale,  for  the  plaintiffs. 

T.  Farrington,  for  the  defendants. 

By  the  Courts  Johnson,  J.  The  most  material  question  in 
this  case  is,  whether  any  right  of  action  accrued  to  the  plaintiffs 
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by  reaaon  of  the  death  of  Richard  Dibble,  conceding  soch  death 
to  have  been  caused  by  the  wrongful  act,  neglect  or  default  of 
the  defendants.  The  defendants'  counsel,  at  the  close  of  the 
evidence,  requested  the  judge  to  charge  the  jury  that  the 
receipt  produced  in  evidence,  shovnng  that  the  defendants  had 
settled  with  the  deceased,  in  his  lifetime,  and  paid  him  in  full 
his  claim  for  the  injury,  was  a  bar  to  the  plaintiffs'  action.  The 
judge  refused  so  to  charge,  and  charged  the  jury  that  the  set- 
tlement, and  payment,  by  the  defendants,  had  nothing  to  do 
with  the  cause  of  action ;  that  the  statute  gave  the  action  for 
the  benefit  of  the  widow  and  next  of  kin,  to  recover  the  dam- 
ages they  had  sustained,  by  reason  of  the  death,  if  such  death 
was  caused  in  the  manner  and  by  the  means  specified  in  the 
act.  And  in  such  case  the  plaintiffs  would  be  entitled  to  re- 
cover such  damages,  not  exceeding  $5000,  irrespective  of  the 
mjury  and  damage  to  the  deceased,  and  the  settlement  between 
him  and  the  defendants.  To  this  part  of  the  charge,  and  to  the 
refusal  to  charge  as  requested,  the  defendants'  counsel  excepted. 
The  question,  therefore,  is  directly  raised,  and  necessarily  in- 
volves a  construction  of  the  act  conferring  this  new  and  unusual 
right  of  action.  The  action  is  given  for  the  exclusive  benefit 
of  the  widow  and  next  of  kin  of  such  deceased  person,  and  the 
recovery,  when  had,  is  to  be  distributed  to  such  widow  and  next 
of  kin,  in  the  proportion  provided  by  law,  in  relation  to  the  dis- 
tribution of  personal  property  left  by  persons  dying  intestate. 
And  when  the  action  is  maintainable,  the  damages  are  to  be 
given  with  reference  to  the  pecuniary  injury  resulting  from  such 
death,  to  the  wife  and  next  of  kin,  the  measure  being  a  fair  and 
just  compensation,  not  exceeding  $5000. 

By  our  statute  of  distribution  of  assets,  in  cases  of  intestacy, 
(2  R.  S.  96,)  the  next  of  kin  are  entitled  to  no  share  of  the  assets, 
if  the  intestate  lefl  children.  They  only  take  a  moiety  where 
there  is  a  widow  and  no  children,  nor  any  legal  representatives 
of  them ;  and  children  and  next  of  kin  are  there  mentioned  and 
provided  for,  as  separate  and  distinct  classes  of  persons.  In 
this  act,  on  the  contrary,  children  are  not  mentioned.  It  is  the 
widow  and  next  of  kin,  only,  who  are  provided  for.    It  is  un- 
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neoessary,  however,  to  consider  this  feature  of  the  act  in  Uiia 
connection. 

Let  us  first  see  whether  any  right  of  action  accrued  to 
these  plaintiffs.  The  liability  is  created  and  the  action  given, 
by  the  first  section  of  the  act.  {Sess.  Laws  of  1847,  ch.  450.) 
What  is  it  which  constitutes  the  cause  of  action,  according  to  this 
section  ?  First,  th^e  must  be  the  death  of  a  person,  caused 
by  a  wrongful  act,  neglect  or  default.  Second,  the  act,  neglect 
or  default,  must  be  such  as  would  have  entitled  the  party  in- 
jured to  maintain  an  action  and  recover  damages  in  respect 
thereof,  if  death  had  not  ensued.  And  "  then  and  in  every  such 
case,  the  person  who,  or  the  corporation  which,  would  have  been 
liable,  if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured."  In 
the  case  before  us,  it  is  established  by  the  verdict,  that  the  de- 
ceased came  to  his  death  by  the  wrongful  act,  neglect  or  default 
of  the  defendants ;  and  also,  that  the  act,  neglect  or  defiiult,  was 
such  that  the  defendants  became,  and  were,  liable  to  the  de- 
ceased, for  damages  in  respect  thereof.  And  the  further  &eX 
is  admitted,  that  they  responded  to  the  deceased  in  his  lifetime, 
for  such  liability,  and  canceled  his  claim,  by  settlement  and 
payment.  When  death  ensued,  therefore,  the  deceased  had  no 
subsisting  cause  of  action ;  nor  could  he  have  maintained  any 
action  and  recovered  any  damages,  in  respect  of  the  act  or  the 
injury,  if  death  had  not  ensued.  It  seems  to  me  clear,  there- 
fore, that  this  case  does  not  fall  within  the  language  or  scope 
of  the  act.  The  plain  reading  and  intention  of  the  section 
seems  to  me  to  be  this :  If  the  defendants  would  have  been 
liable,  to  the  injured  party,  if  death  had  not  ensued,  but  did  not 
become  liable,  or  did  not  make  satisfaction,  by  reason  of  death 
ensuing,  they  shall  still  be  liable  to  an  action,  notwithstanding 
the  death.  The  condition  is,  if  they  would  have  been  liable  if 
death  had  not  ensued  ;  and  not  if  they  became  liable,  and  ac- 
tually made  compensation  before  death  ensued.  In  this  view 
of  the  statute,  the  right  of  action  in  the  plaintiffs  is  made  to 
depend,  not  only  upon  the  character  of  the  act  from  which 
death  ensued,  but  upon  the  condition  of  his  claim  at  the  time 
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of  bis  death,  also.  Was  it  then  such  that  he  eoold  have  en- 
forced it,  had  death  not  ensued,  as  it  did,  or  not  ensued  at  all  7 
If  it  Tras  not,  the  statute  gives  the  representative  no  right  of 
action,  and  creates  no  liability  whatever  against  the  person 
inflicting  the  injury.  Upon  this  construction  it  is  immaterial 
at  what  time,  after  the  infliction  of  the  injury,  death  ensues, 
provided  the  injured  party  could  then  have  maintained  an 
action  and  recovered  damages  if  death  had  not  ensued.  This 
interpretation,  as  it  seems  to  me,  is  greatly  strengthened  by 
the  consideration  that  the  right  of  action  does  not  accrue  at 
all  until  the  death,  and  is  then  given  for  the  exclusive  benefit 
of  persons  entitled  to  share  in  the  distribution  of  the  assets 
of  the  decedent's  estate.  The  right  of  action,  which  he  might 
have  enforced,  had  he  survived  the  injury,  upon  his  death  ac- 
crues to  his  personal  representatives,  for  the  benefit  of  those 
entitled  to  share  in  his  estate.  And  it  is  give^  for  the  same 
wrongful  act  or  neglect  That  is  the  essential  foundation  of  the 
action  in  either  case.  The  wrong  to  be  redressed  is  the  same 
in  both  cases,  but  the  injury  flowing  from  the  wrong  to  be 
compensated,  is  different.  The  person  injured  is  compensated 
for  the  injury  to  his  person,  the  others  for  the  injury  they  sus- 
tain from  the  death  of  the  injured  person.  If  the  person  in- 
jured obtains  satis&ction,  by  action,  or  by  voluntary  settlement 
and  payment,  before  death  ensues,  the  wrongful  act  which 
caused  the  injury,  and  all  its  consequences,  past  and  future, 
are  included,  and  the  whole  canceled  together,  and  the  liability 
of  the  person  inflicting  the  injury  ended.  If  not,  the  liability 
continues  after  and  notwithstanding  the  death,  for  the  purpose 
of  compensating  the  widow  and  next  of  kin,  for  the  injury  re- 
sulting to  them  from  the  death,  caused  by  the  wrongful  act. 
This  gives  but  one  action  for  the  same  injury  to  the  same 
person. 

The  plaintiffs'  position  is,  that  the  action  is  given  to  them  to  re- 
cover the  damages  which  other  persons  have  sustained,  by  reason 
of  the  death,  and  not  those  which  the  injured  person  sustained. 
That  the  right  of  action  depends  wholly  upon  the  character  of 
the  act,  and  not  at  all  upon  the  condition  of  the  claim  of  the 
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injured  person,  at  the  time  of  his  death.  That  if  the  act  was 
of  such  a  character  as  to  give  the  injured  person  a  right  of  ac- 
tion, a  right  of  action  accmed  to  the  plaintiffs,  whether  the 
person  injured  had  made  his  right  available  or  not,  when  the 
death  happened.  There  is,  I  admit,  much  force  in  this  position, 
especially  when  we  consider  the  nature  of  the  injury  which  the 
action  was  designed  to  compensate. 

The  injury  resulting  from  the  death,  to  the  class  of  persons 
intended  to  be  benefited  by  the  act,  might  be  prelsisely  the 
same,  where  compensation  had^  as  where  it  had  not,  been  made. 
But  the  action  is  confined  exclusively  to  a 'case  where  the  in- 
jured person  would  have  been  entitled  to  maintain  an  action, 
and  recover  damages,  if  death  had  not  ensued,  and  where  the 
.  defendants  would  have  been  liable,  if  death  had  not  ensued,  and 
is  not  founded  wholly  upon  the  fact  that  a  death  has  been  caused 
by  an  act  of  a  particular  character,  from  which  injury  and  dam- 
age have  resulted.  Here  the  injured  person  would  not  have 
been  entitled  to  maintain  an  action,  at  any  time  after  settle- 
ment, to  recover  damages*  That  act,  accompanied  by  payment, 
extinguished  both  the  right  and  the  liability,  and  for  every 
legal  purpose  the  act,  neglect  or  default,  was  as  though  it  had 
never  occurred.  There  was  no  liability  to  continue,  whether 
death  ensued  or  not.  The  object  of  the  statute,  as  I  understand 
it,  was  to  continue  the  cause  of  action  which  the  person  injured 
had,  and  which  he  had  not  enforced,  but  might  have  enforced, 
if  death  had  not  ensued,  for  the  benefit  of  the  widow  and  next 
of  kin,  to  enable  them  to  obtain  their  damages,  resulting  from 
the  same  primary  cause,  and  not  to  create  an  entirely  new  and 
additional  right  of  action.  The  plaintiffs'  construction  would 
give  two  actions  for  a  single  wrongful  act,  and  frequently  a 
double  compensation  for  the  injury  flowing  from  it,  to  the  same 
individuals.  They  might  receive  the  damages  recovered  by  the 
person  injured,  in  the  distribution  of  assets,  and  their  own  dam- 
ages, recovered  in  the  action  brought  for  their  benefit.  This 
is  contrary  to  the  general  policy  of  the  law,  and  the  act  should 
not  receive  such  a  construction,  unless  that  was  clearly  the  in- 
tention of  the  legislature.    I  do  not  propose  to  remark  upon 
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the  poliey  of  such  a  statate  as  this  is  claimed  to  be,  by  the 
plaintifis'  connflel,  any  father  than  may  be  proper  in  consider- 
ing the  question  of  the  intention  of  its  firamers.  It  must  be 
admitted  that  the  purpose  and  intent  of  the  enactment  is  not 
expressed  with  entire  clearness  and  precision.  Bat  it  mast  bo 
apparent,  I  think,  that  sach  a  statute  would,  in  the  very  nature 
of  things,  operate  prejudicially  to  the  interests  of  the  party 
injured.  It  would  naturally,  if  not  inevitably,  tend  to  delay 
settlements,  and  procrastinate  litigation,  with  the  injured  party, 
till  it  could  be  determined  whether  death  would  ensue  firom  the 
injury.  Because  whatever  might  be  recovered  by  the  injured 
party,  or  be  paid  him  on  settlement,,  would  neither  bar  nor 
diminish  the  lawful  claims  of  his  widow  and  nf  xt  of  kin,  in  case 
death  should  afterwards  ensue* 

In  my  opinion,  the  statute  was  not  intended  to  give  any 
right  of  action  in  a  case  like.  this.  It  is  not  within  the  let- 
ter of  the  condition,  nor,  as  I  think,  within  its  spirit  and  mean- 
ing. Having  arrived  at  this  conclusion,  upon  this  question,  it 
is  unnecessary  to  examine  the  other  points  discussed  upon  the 
argument. 

The  charge,  and  the  refusal,  were  both  erroneous,  and  a  new 
trial  should  be  granted,  with  costs  to  abide  the  event. 

[Monroe  General  Term,  September  7,  I867.  Johnson,  WOUs  and  7*.  R, 
Sirong,  Jnstioes.] 
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Wliere  a  policy  of  iiuiaraDoe  contains  a  condition  that  the  insurance  shall  not  be 
binding  nntzl  the  actual  payment  of  the  premium,  the  insurecs,  if  they  elect  to 
do  so,  may  waive  the  condition ;  it  being  one  inserted  for  their  benefit,  and  in 
which  they  alone  are  interested. 

Such  waiver  may  be  established  by  evidence  of  an  express  agreement  to  that 
eOddf  or  by  drcumstances  from  which  a  waiver  may  be  inferred ;  and  it  may 
be  made  by  the  managers  of  the  company,  or  by  a  duly  authorized  agent       y 

A  general  agent  of  the  company,  empowered  to  make  contracts  of  insurance  in  a 
gNeo  Ann,  may  bind  his  principals  by  waiving  the  payment  of  the  premium. 
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Proof  of  Budi  a  wairer,  by  parol,  is  not  a  Tiolation  of  tbe  rale  prohibiting  parol 
evidence  to  vaiy  or  oontiftdict  a  written  oontract ;  tbe  pnrpoae  of  the  evidenoe 
being  to  show  a  waiyer  of  a  condition  precedent  to  the  contract  becoming  valid 
as  such. 

Wliere,  by  the  terms  of  a  policy  of  insurance,  the  payment  of  the  premium  is  a 
condition  precedent  to  the  attaching  of  the  policy,  and  the  policy  acknowl- 
edges the  receipt  of  the  premium,  such  receipt  should*  for  the  purpose  of  anp- 
porting  the  oontract,  be  considered  a  part  of  it 

And  it  cannot  be  contradicted  by  parol  oTidenoe,  in  order  to  bring  the  oontract 
within  the  scope  of  a  provision  making  the  payment  of  the  premium  a  condi- 
tion precedent  to  the  validity  of  the  policy. 

The  insurers  will  be  estopped,  by  their  receipt,  finom  alleging  that  the  policy  was 
void  because  the  acknowledgment  was  untrue. 

Where  a  policy  contains  a  condition  authorizing  the  insurers  to  cancel  the  same, 
if  they  shall  deem  the  risk  not  desirable,  and  tbe  insurers  accordingly  instruct 
their  agent  to  cancel  the  policy,  but  he  omits  to  do  so,  and  agrees  with  the 
insured  that  the  same  shall  continue  in  ibroe  until  another  insurance  is  pro- 
cured, the  insurers  will  still  remain  liable. 

After  a  loss  of  the  property  insured  has  occurred,  a  party  insused  may  assign  faia 
interest  in  tbe  policy,  and  his  claim  against  tbe  insurers,  to  another,  notwith- 
standing a  provision  in  the  policy  that  in  case  of  an  assignment,  whether  prior 
or  subsequent  to  loss,  without  the  consent  of  the  insurers,  their  liability  shall 


APPEAL  from  a  judgment  entered  at  special  term,  by  the 
judge  without  a  jary.  The  action  was  on  a  policy  of  insur- 
ance against  fire,  issued  to  the  plaintiff  and  his  brother  Joseph 
H.  Goit,  and  assigned  by  Joseph  H.  io  the  plainiifj  after  the 
loss.  The  premium  was  not  paid  until  after  the  loss;  the  agent 
of  the  defendants  telling  the  insured  that  it  was  immaterial ; 
that  he  did  not  care  to  receive  it  until  he  made  his  returns,  and 
he  would  call  for  it.  The  premium  was  paid  to,  and  accepted 
by,  the  agent,  the  day  after  the  fire.  The  defendants  had  re- 
quested their  agent  to  cancel  the  policy  as  not  being  a  desirable 
risk,  under  a  provision  authorizing  this  to  be  done.  The  agent 
had  not  done  it,  but  had  merely  said  to  the  insured  that  he  had 
received  such  a  letter,  and  that  he  could  get  another  insurance 
for  them,  and  that  until  he  did  so  the  policy  might  continue  in 
force.  Annexed  to  the  policy  was  a  condition  that  "  no  insur- 
ance should  be  binding  until  the  actual  payment  of  the  premi- 
um," and  another  condition  to  the  effect  "  that  in  case  of  assign- 
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ment  without  the  consent  of  the  company  first  obtained,  in  writ- 
ing, whether  of  the  whole  policy  or  of  any  interest  in  it,  or  of 
any  claim  against  said  company  by  virtue  thereof  either  prior 
m-  subsequent  to  loss  or  damage  of  the  property  or  premises 
insured  thereby,  the  liability  of  the  company  in  virtue  of  such 
policy  should  thenceforth  cease."  Judgment  was  given  for  the 
plaintiff,  for  the  amount  claimed. 

M.  H.  Throop^  for  the  appellants. 

O.  Robinson^  for  the  respondent. 

By  the  Courts  W.  F.  Allen,  J.  The  objections  to  the  right 
of  the  plaintiff  to  recover  are  three-fold.  (1.)  That  the  premium 
was  not  actually  paid  at  the  time  of  the  loss  of  the  premises  by 
the  peril  insured  against,  and  therefore  the  policy  had  not  at- 
tached. (2.)  That  after  the  delivery  of  the  policy,  and  before 
the  loss,  the  defendants  had  signified  to  the  insured  their  desire 
to  cancel  the  policy,  and  that  from  that  time  the  policy  ceased 
to  be  valid.  (8.)  That  by  the  transfer,  by  one  of  the  insured  to 
his  co-tenant,  of  his  interest  in  the  claim,  after  the  loss,  the  lia- 
bility of  the  defendants  was  discharged. 

The  cause  was  tried  before  me  out  of  court,  for  the  conven- 
ience of  the  parties  and  their  witnesses,  and  the  better  to  enable 
them  to  present  the  legal  questions  upon  which  their  rights  de- 
pended ;  and  the  decisions  of  the  propositions  now  brought  under 
review  were  rather  formal,  and  to  put  them  in  form  for  adjudi- 
cation by  the  court  in  banc,  than  the  expression  of  a  delibenlte 
opinion  of  my  own.  Upon  a  review  of  the  questions,  however, 
the  impressions  which  I  entertained  in  favor  of  the  plaintiff 
have  been  strengthened  and  confirmed,  and  I  am  of  the  opinion 
that  the  objections  are  susceptible  of  a  satisfactory  answer. 

To  the  first  I  think  several  answers  may  be  made.  (1.)  It  is 
a  well  settled  maxim  that  a  party  may  waive  the  benefit  of  any 
condition  or  provision  made  in  his  behalf,  no  matter  in  what 
manner  it  may  have  been  made  or  secured.  {Broom! s  Legal 
Max.  547.)    It  extends  to  all  provisions,  even  constitutional 
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and  statutory,  as  well  as  conventional.  The  law  will  not  com- 
pel a  man  to  insist  upon  any  benefit  or  advantage  secared  to 
him  individually.  Hence  it  was  the  privilege  of  the  insurers  in 
this  case,  if  they  elected  so  to  do,  to  waive  the  condition  making 
the  actual  payment  of  the  premium  a  condition  precedent  to  the 
binding  efficacy  of  any  insurance,  as  it  was  a  provision  inserted 
for  their  benefit,  and  in  which  they  alone  were  interested.  -  This 
waiver  may  be  established  by  evidence  of  an  express  waiver,  or 
by  circumstances  from  which  such  waiver  «iay  be  inferred ;  and 
it  may  be  by  the  managers  of  the  company  or  by  a  duly  author- 
ized agent ;  and  as  it  was  done  by  the  latter  in  this  case,  it  was 
obligatory  upon  the  company.  The  agent  was  the  general  agent 
of  the  company  to  make  contracts  of  insurance  in  a  given  form, 
and  so  long  as  he  confined  his  acts  to  the  matters  of  his  agency 
his  principals  were  bound.  Proof  of  this  waiver  did  not  tend  to 
vary  the  terms  of  the  contract.  It  was  given  to  show  a  waiver 
of  a  condition  precedent  to  the  contract  becoming  valid  as  such. 
It  was  no  more  a  violation  of  the  rule  prohibiting  parol  evidence 
to  vary  or  contradict  a  written  contract,  than  would  have  been 
evidence  by  parol  of  the  actual  performance  of  the  conditions. 

(2.)  The  general  rule  that  receipts,  being  mere  admissions, 
are  liable  to  contradiction  and  explanation  by  parol,  may  be  uni- 
versally true  as  applicable  to  mere  receipts  when  they  are  dis- 
connected with,  or  upnecessary  to  give  validity  to,  contracts  or 
agreements  of  any  kind.  When  they  make  a  part  of  a  contract, 
as  in  deeds  and  bills  of  lading,  the  same  rule  is  applicable  when 
the  paper  is  used  as  a  receipt  or  acknowledgment  simply,  to  de- 
feat an  adverse  claim,  and  not  as  upholding  the  contract  It  is 
unnecessary  to  refer  to  any^of  the  numerous  cases  in  which  this 
has  been  held.  But  it  is  quite  another  thing  when  it  is  sought 
to  contradict  a  written  receipt  incorporated  into  the  contract, 
for  the  purpose  of  defeating  the  contract  itself.  The  writing 
read  as  a  whole  shows  a  valid  contract,  and  in  this  case  the  re- 
ceipt, in  connection  with  the  condition,  shows  that  to  this  policy 
the  condition  has  no  application.  There  being  no  pretense  of 
firaud  on  the  part  of  the  assured,  it  would  be  a  fraud  upon  them 
to  allow  the  witness  now  to  contradict  this  acknowledgment  fi>r 
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the  purpose  of  bringing  the  contract  within  the  proyioLon  refer- 
red to,  and  thus  defeat  the  policy.  The  defendants  shoidd  be 
estopped  by  their  receipt  from  alleging  that  the  policy  was  void 
because  the  acknowledgment  was  nntme. 

For  the  purpose  of  supporting  the  contract,  so  long  as  the 
payment  of  the  premium  was,  as  is  claimed,  a  condition  prece- 
dent to  the  attaching  of  the  policy,  the  receipt  inserted  in  the 
contract  should  be  considered  a  part  of  it  (1  Phil,  on  Ins, 
i  515.)  (3.)  The  parol  evidence  of  waiver  of  this  condition  may 
be  said  to  be  competent  to  overcome  the  parol  evidence  of  the 
defendant  to  defeat  the  contract. 

The  second  objection  is  untenable,  for  the  reason  that  the  de- 
fendants never  availed  themselves  of  the  condition  authorizing 
them  to  cancel  the  policy.  If  they  intended  their  agent  to  do 
so,  it  is  sufficient  to  say  that  the  agent  did  not  comply  with  their 
directions.  It  was  competent  for  the  agent  to  determine  the 
time  at  which  he  would  comply  with  the  wishes  of  the  company, 
and  indeed  the  very  instructions  seem  to  imply  that  he  shall  do 
so,  and  accommodate  his  action  in  the  premises  to  the  interest 
of  the  assured.  But  whatever  may  have  been  the  instruction 
of  the  company,  this  policy  never  was  canceled. 

The  third  objection  is  one  of  the  first  impression,  so  far  as  I 
am  aware.  Conditions  against  the  assignment  of  policies  have 
been  Jong  in  use,  and  have  been  sustained  by  courts.  The  con- 
tract of  insurance  is  one  eminently  of  personal  confidence,  and 
the  character  of  the  insured  forms  an  important  element  among 
the  inducements  of  the  underwriters  to  assume  the  risk ;  and 
hence  the  provision  against  assignments  of  the  policy  during  the 
continuance  of  the  risk  is  highly  beneficial  to  the  insurer.  It 
has  been  left  for  modem  ingenuity  to  attempt  the  application  of 
the  same  condition,  and  under  the  s&me  penalty,  to  the  assign- 
ment of  any  claim  under  the  policy  after  the  risk  has  ceased  by 
the  destruction,  by  the  perils  insured  against,  of  the  object 
insured. 

There  is  certainly  not  the  same  reason  for  prohibiting  an  as- 
rignment  after  a  loss,  as  before.  After  the  loss  the  confidential 
relation  of  insurer  and  insured  no  longer  exists,  but  a  new  rela- 
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tion  baa  arisen  out  of  it,  to  wit,  that  of  debtor  and  creditor ;  and 
it  is  difficult  to  see  any  reason  connected  either  with  pablic  pol- 
icy or  the  proper  rights  of  the  former,  why  the  latter  should 
not  be  pernutted  to  deal  with  and  concerning  this  right  in  ac^on 
as  he  is  permitted  to  do  in  respect  to  any  other  absolate  right, 
and  transfer  the  same  in  payment  of  debts  or  to  meet  the  other 
necessities  of  business.  Ordinarily,  it  is  of  the  first  importance 
that  those  who  have  sustained  loss  by  fire  should  immediately 
realize  the  amount  of  their  insurance,  to  replace  the  property  de- 
stroyed, and  it  is  not  unfreqnently  indispensable,  to  prevent  the 
utter  ruin  of  the  sufferer,  that  he  should  receive  prompt  aid  by 
means  of  his  insurance ;  and  if  the  company  cannot,  or  will 
not,  pay  promptly,  he  should  be  permitted  to  anticipate  his 
claim  by  transferring  it,  either  by  sale  or  pledge*  If  he  cannot 
do  this,  he  may  be  in  the  power  of  the  company  and  subjected 
to  such  terms  as  the  managers  may  see  fit  to  impose.  They 
may  say,  in  effect,  to  the  man  who  has  bargained  with  them  for 
absolute  indemnity,  and  to  whose  business  prospects  delay  is 
utter  ruin,  or  whose  family  are  in  pinching  want  for  the  relief 
which  this  indemnity  would  afford,  "  accept  of  the  pittance  we 
offer  or  we  will  contest  your  claim  and  avail  ourselves  of  such 
delays  as  a  litigation  will  afford ;  and  as  you  cannot  realise  the 
amount  by  sale  or  pledge,  without  incurring  a  forfeiture  of 
the  claim,  you  must  await  our  inclination,  or  the  slow  result  of 
a  lawsuit,  before  you  can  recover  the  money  to  which  you  are 
entitled  and  which  you  so  much  need."  Public  policy  forbids 
that  the  debtor  should,  without  any  reason  except  such  as. 
grows  out  of  caprice  or  some  worse  motive  on  his  part,  have 
this  power  over  his  creditor.  It  is  also  unjust  to  the  creditors 
of  the  insured.  It  is  the  policy  <^  the  law  to  place  all  the 
property  of  a  person  within  the  reach  of  his  creditors,  and 
there  is  no  reason  why  a  claim  against  an  insurance  company 
should  be  an  exception. 

Nothing  can  be  taken  against  the  defendant  upon  the  ground 
that  the  insured  never  read  or  knew  of  the  condition  until  the 
objection  was  taken  after  loss,  and  after  the  assignment ;  but 
were  this  a  proper  case  for  presumption,  it  would  be  fiadr  to  say 
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that,  in  all  probability,  this,  like  most  of  the  conditions  intro^ 
dnced  by  insurers,  from  time  to  time,  in  Iheir  contracts,  for 
their  own  benefit,  passed  unnoticed  by  the  ones  most  interested. 
Most  new  conditions  are  first  brought  to  light  by  a  litigation  in 
which  new  and  before  nnheard  of  objections  are  taken  by  the 
ond^writen,  upon  some  of  their  new  provisions. 

I  am  rf  opinion  that  the  contract  of  insurance  proper  term- 
inmted  with  the  loss,  and  an  absolute  debt  then  upon  furnishing 
the  proofe  by  the  insured,  accrued  against  the  company,  and 
that  the  provisions  relied  upon  ought  not  to  be  allowed  to  de* 
feat  this  absolute  claim.    The  judgment  should  be  affirmed. 

[Otwrao  GeNERAi.  Tbbm,  April  2, 1856.  Wm.  F,  AUen^  Pratt,  Bubbard  and 
Baecmf  Jjittkn.] 


Pratt  vs.  Peckham. 


Where  a  defendant  jasUflee  the  takfaig  and  oonverting  of  propiyrty,  under  a 
Judgment  rendered  by  a  Jostioe  of  the  peace,  the  Judgment  cannot  be  prored 
bjthe  production  of  a  sworn  copyof  the  justioe's  docket^  proyed  by  the  oath 
of  the  justioe  to  be  a  true  copy. 

The  docket  is  the  best  evidence  of  its  contents,  and  if  the  Justice  is  neither  dead 
nor  absent,  it  should  be  produced. 

ACTION  for  taking  and  converting  the  property  of  the  plain- 
tiff. The  defendant  justified  under  a  judgment  and  exe- 
cution against  one  Warren  Pratt,  alleging  the  property  to  belong 
to  Warren  at  the  time,  and  to  be  liable  to  the  execution  against 
him.  The  judgment  was  proved  by  the  production  of  a  copy 
of  the  docket  of  the  justice,  proved  by  the  justice,  who  was  a 
witness  on  the  trial,  to  be  a  true  copy.  This  evidence  was 
admitted  under  objection  and  exception.  The  referee  gave 
judgment  for  the  defendant,  and  the  plaintiff  appealed  to 
this  court. 
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M.  H,  Throop,  for  the  appellant. 

F.  Kemanj  for  the  respondent. 

By  the  Court,  W.  F.  Allen,  J.  Provision  is  made  by 
statute  for  keeping  and  preserving  a  record  of  proceedings  and 
judgments  in  civil  actions  by  justices  of  the  peace,  and  they 
are  required  by  law  to  keep  a  docket  in  which  they  shall  enter 
the  proceedings  in  causes  pending  before  them.  (2  jR.  iS.  269, 
i  243.)  The  statute  has  also  undertaken  to  provide  for  the  proof 
of  such  proceedings  and  judgments,  when  it  becomes  necessary 
to  give  evidence  of  them  in  another  action,  by  making  the  dock- 
et  itself,  properly  proved,  transcripts  thereof  duly  authenti- 
cated, and  sworn  copies  thereof,  in  proper  cases,  evidence. 
{Id.  §§  245-248.)  To  avoid  the  necessity  of  the  personal  a^ 
tendance  of  the  justice  with  his  docket,  sections  245,  6  and  7 
make  a  transcript  duly  certified  by  the  justice,  and,  when  to  be 
used  otherwise  thsn  before  the  same  justice,  verified  by  the 
certificate  under  seal  of  the  proper  county  clerk,  good  evidence 
of  the  facts  stated  in  it.  By  section  248  the  proceedings  in 
any  cause  had  before  a  justice  may  be  proved  by  the  oath  of 
the  justice,  and  in  case  of  his  death  or  absence  they  may  be 
proved  by  producing  the  original  minutes  of  such  proceedings 
entered  in  a  book  kept  by  such  justice,  together  with  proof  of 
his  handwriting,  or  by  producing  copies  of  such  minutes,  sworn 
to  by  a  competent  witness  as  having  been  compared  by  him 
with  the  original  entries,  with  proof  that  such  entries  were  in 
the  handwriting  of  the  justice.  (2  12.  S.  4/A  ed.  456.)  The 
latter  provision  authorizing  the  admission  in  evidence  of  sworn 
copies  of  the  docket,  was  essential  to  prevent  the  necessity  of 
the  removal  of  the  docket  from  the  place  of  its  legal  deposit, 
and  to  provide  for  cases  in  which,  by  reason  of  the  death  or 
absence  of  the  justice,  a  transcript  might  not  be  within  the 
reach  of  the  party.  It  is  treated  in  the  statute  as  secondary 
evidence,  while  the  transcript  or  the  docket  itself  is  primary 
evidence  of  the  proceedings.  It  is  true,  in  some  states,  as 
Pennsylvania,  Ohio  and  Alabama,  it  has  been  held  that  sworn 
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copies  of  the  entries  in  a  justice's  docket  are  admissible  as  pri- 
mary evidence,  upon  the  ground  that  they  are  public  books 
which  ought  not  to  be  removed,  and  of  which  the  law,  there- 
fore, permits  copies.  But  this  is  in  the  absence  of  any  statutory 
regulations  upon  the  subject.  In  Ohio  and  perhaps  in  Alabama, 
a  justice's  court  is  a  court  of  record,  and  this  fact  may  have 
influenced  the  decision  of  this  question  in  those  states.  But  in 
this  state  the  whole  subject  relating  to  the  proof  of  judgments 
rendered  by  a  justice  of  the  peace  is  regulated  by  statute,  and 
proof  must  be  made  in  conformity  with  its  requirements.  And 
it  is  not  material  that  we  may  not  be  able  to  discover  the  par- 
ticular reason  which  should  operate  to  admit  a  sworn  copy  of  a 
docket  in  one  case,  while  it  would  exclude  it  in  another  very 
similarly  situated.  As  I  read  the  statute,  a  sworn  copy  of  the 
docket  can  only  be  given  in  evidence  when  the  justice  is  dead 
or  absent  from  the  trial.  (2  Coweti  ^  ERlVs  Notes,  p.  1111, 
note  764.)  The  proceedings  may  in  all  cases  be  proved  by  the 
oath  of  the  justice,  not  by  giving  parol  evidence,  or  by  a 
sworn  copy  of  them,  but  by  producing  and  verifying  by  his 
own  oath  the  minutes  as  made  by  him  in  his  docket.  These 
are,  in  one  sense,  the  proceedings,  and  they  may  be  proved  by 
the  oath  of  the  justice.  The  justice  may  either  give  a  trans- 
script  or  produce  and  prove  the  original ;  or,  in  the  case  of  his 
death  or  absence,  secondary  evidence  may  be  given.  In  McCar- 
ty  V.  Sherman^  (3  John.  429,)  it  was  held  that  a  certificate 
under  the  hand  and  seal  of  the  justice,  whose  handwriting  was 
proved  by  a  witness,  was  not  competent  evidence  of  a  judg- 
ment. The  court  say :  ^^  It  ought  to  have  been  proved  by  the 
justice  who  gave  the  judgment,  or  a  sworn  copy  of  his  minutes 
should  have  been  produced."  In  Posson  v.  Brown,  (11  John, 
166,)  the  court  say :  ^'  Though  the  proceedings  and  judgment 
before  a  justice  may  not  be  technically  a  record,  yet  the  ma- 
terial facts  are  in  writing  and  ought  to  be  produced.  Parol 
evidence  of  such  proceedings  is  not  the  highest  or  best  evi- 
dence in  the  power  of  the  party,  and  ought  not  therefore,  to  be 
admitted;"  and  again;  "Though  the  magistrate  would  be  a 
competent  witness  to  verify  the  written  evidence  of  the  pro- 
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oeedings  before  him,  it  would  be  repugnant  to  the  sound  and 
statutory  rules  of  evidence  to  dispense  with  the  production  of 
the  written  minutes."  Nelson,  J.,  in  Boomer  y.  Lainej  (10  Wend* 
525,)  says,  "In  the  preceding  section  (247)  the  legislature  had 
proTided  for  the  proof  of  a  justice's  judgment  by  a  transcript 
from  his  docket,  authenticated  in  a  particular  manner;  and 
when  in  the  next  section  it  is  said,  'The  proceedings  in  any 
cause  had  before  a  justice  may  also  be  prayed  by  the  oath  of 
the  justice,'  I  apprehend  that  no  more  is  meant  than  that  the 
docket  may  be  proved  by  the  justice  in  the  Qianner  that 
justices'  judgments  were  proved  previous  to  the  provisions 
making  transcripts  evidence,  by  the  production  of  the  docket 
verified  by  the  oath  of  the  justice ;  and  not  that  the  justice 
may  give  parol  evidence  of  the  contents  of  the  docket."  {See 
also  Broiherton  v.  Wright,  15  Wend.  287.) 

The  docket  was  the  best  evidence  of  its  contents,  and  as  the 
justice  was  neither  dead  nor  absent  should  have  been  produced. 
The  statutory  foundation  for  secondaiy  evidence  was  not  laid, 
and  the  docket  should  have  been  proved  as  any  other  original 
instrument.  The  referee,  therefore,  erred  in  the  admission  of 
the  copy  of  the  docket  upon  the  oath  of  the  justice. 

Perhaps  the  referee  would  have  been  justified  in  disregard* 
ing  altogether  the  evidence  of  Warren  Pratt ;  he  having,  by 
admitting,  while  under  examination  as  a  witness,  that  in  the 
confession  of  the  judgment  under  which  the  defendant  justified, 
he  had  been  guilty  of  perjury,  and  thus  shown  himself  entirely 
unworthy  of  credit.  {Dunlop  v.  Patterson,  5  Cowen,  248. 
Burtus  V.  TisdaU,  4  Barh.  571.)  But  as  this  point  was  not 
relied  upon  we  will  not  pass  upon  it,  or  further  consider  it 

I  think  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

[OswBOO  Gbnbhal  Tbbm,  April  2, 1866.  Wm,  F,  AB*»,  PraU,  HMard 
aad  Bacon,  JiisticeE).] 
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Under  the  89Ui  section  of  the  general  rail  road  act  of  1850,  which  requires  that 
a  bell  or  steam  whistle  shall  be  plaoed  on  each  locomotive  engine,  and  be  rang 
€r  aoQoded  at  the  distance  of  at  least  eighty  rods  from  the  place  where  the  rail 
road  shall  cross  any  traveled  public  road  or  street,  and  be  kept  ringing  or 
sounding  until  the  engine  shall  have  crossed  such  road  or  street,  under  a  pen- 
alty of  twenty  dollars  for  every  neglect  of  that  provision,  a  rail  road  company 
incur  the  penalty  as  often  as  they  cross  a  road  with  a  locomotive  engine  with- 
out ^ving  the  required  signal 

The  statute  is  not  to  be  construed  as  requiring  the  ringing  of  a  bell,  or  sounding 
of  a  whistle,  only  when  the  rail  road  and  highway  cross  upon  the  same  level. 

Aocordingly  Ihdd^  where  the  track  and  grado  of  a  rail  road  was  elevated  above 
the  grade  or  level  of  the  highway  fifteen  feet,  and  the  rail  road  passed  over  the 
highway,  upon  a  brid^,  at  an  elevation  of  fifteen  ftet  above  the  highway-^ 
travelen  upon  the  highway  passing  under  the  rail  road  without  danger  of 
collision  with  the  engines — ^that  the  rail  road  company  was  not  excused  fh>m 
making  the  required  signal,  on  crossing  the  highway  with  its  engines. 

ACTION  brought  to  recover  several  penalties  of  ^20  each,  given 
by  the  39th  section  of  the  rail  road  act  of  1850,  for  causing  a 
locomotive  engine  to  run  and  pass  on  the  road  of  the  defendants 
across  a  traveled  public  road  in  the  county  of  Herkimer,  without 
ringing  a  bell  or  sounding  a  steam  whistle,  eighty  rods  firom  the 
crossing.  The  action  was  tried  before  Justice  Pratt,  at  the 
drcuit  held  in  Herkimer  county,  in  May,  1854,  and  it  was 
proved  that  on  the  31st  day  of  October  and  the  1st  day  of  No- 
vember, 1853,  the  defendants  caused  several  of  their  locomotive 
engines  with  freight  and  passenger  trains  to  be  run  on  and  along 
the  rail  road  across  a  public  traveled  road,  without  ringing  any 
bell,  or  sounding  any  whistle,  and  in  all  to  the  number  of  twen- 
ty-seven times.  It  appeared  by  the  cross-examination  of  the 
plaintiffs'  witnesses,  that  at  the  crossing  referred  to,  the  track 
and  grade  of  the  rail  road  is  elevated  above  the  grade  or  level 
of  the  highway  fifteen  feet,  and  the  rail  road  passes  over  the 
highway,  upon  a  properly  constructed  bridge,  at  an  elevaticm  of 
fifteen  feet  above  the  highway,  and  that  travelers  upon  the  high- 
way pass  under  the  rail  road  without  danger  of  collision  with  the 
engines  passing  upon  the  rail  road.  The  judge  ordered  a  ver- 
£ct  for  the  plaintiffs,  for  the  penalties  given  by  the  statute, 
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sense  in  which  the  legislature  has  obviously  used  them,  woitld 
comprehend."  The  intention  of  the  legislature  is  to  be  collected 
from  the  words  they  employ.  When  there  is  no  ambiguity  in 
the  words  there  is  no  room  for  construction.  In  Sickles  v. 
Sharp,  (13  John.  497,)  Spencer  J.,  says,  '^  The  rule  that  penal 
statutes  are  to  be  construed  strictly  when  they  act  on  the  offend- 
er, and  inflict  a  penalty,  admits  of  some  qualification.  In  the 
construction  of  statutes  of  this  description,  it  has  been  often  held 
that  the  plain  and  manifest  intention  of  the  legislature  ought  to 
be  regarded.  A  statute  which  is  penal  to  some  persons,  pro- 
vided it  is  beneficial  generally,  may  be  equitably  construed.'' 

The  people  have  an  interest  in  the  observance,  by  rail  road 
corporations,  of  those  rules  which  have  been  prescribed  for  the 
safety  of  those  having  occasion  to  travel  upon  the  public  high- 
ways, and  to  this  extent  the  act  is  beneficial  to  the  public,  and 
should  receive  that  reasonable  construction  which  the  language 
employed  will  justify,  and  which  will  best  secure  to  the  public 
the  benefits  designed  by  the  provisions.  Ordinarily,  but  little 
advance  is  made  in  the  construction  and  right  understanding  of 
a  statute  by  attempting  to  give  to  the  words  a  highly  technical 
or  critical  meaning  and  application,  for  the  reason  that  it  is  not 
in  that  sense  they  are  used  by  legislators  in  passing  enactments^ 
and  hence  a  resort  to  lexicographers  is,  except  in  rare  cases,  of 
but  little  service.  Words  should  be  taken  as  used  in  their  pop- 
ular and  most  obvious  sense,  and  while  "  cross,''  when  used  as  a 
verb,  may  and  does  frequently  mean  to  intersect,  as  to  lay  a 
body  across  another,  as  to  cross  a  word  in  writing,  and  should, 
when  used  in  some  connections,  receive  that  construction,  it  is 
equally  true  that  it  also  means,  as  defined  by  lexicographers  as 
well  as  in  ordinary  parlance,  "  to  pass  from  side  to  side ;*'  ''to 
pass  or  move  over,"  as  to  cross  a  road  or  a  river,  which  may  be 
done  by  passing  upon  a  bridge  elevated  above  the  level  of  the 
road  or  river  passed.  As  a  preposition  it  means  "  over,"  ''  firom 
side  to  side."  In  ordinary  and  popular  phrase  the  word  is  used 
indifferently  to  express  the  passing  from  side  to  side  of  a  given 
object,  whether  the  passage  is  effected  by  moving  directly  upon 
the  object  crossed,  or  by  passing  over  it  at  an  elevation ;  a  bridge 
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18  said  to  cross  a  river ;  a  man  is  said  to  have  crossed  a  river  who 
has  passed  over  it  upon  a  bridge  which  does  not  eome  in  contact 
irith  the  river.  Whether  these  phrases  are  or  are  not  strictlj 
accurate  is  not  material.  They  convey  a  definite  idea  to  the 
mind,  and  are  and  were  at  the  time  of  the  passing  of  the  act  in 
question,  well  understood  as  a  part  of  the  language  of  the  people, 
and  as  a  recognised  expression  in  common  use.  The  hazards 
to  be  provided  against  were  twofold ;  (1)  the  danger  of  actual 
collision  at  the  crossing,  and  (2)  that  of  damage  by  the  fright- 
ening of  teams  traveling  upon  the  public  highway ;  and  to  guard 
against  the  latter  peril  it  was  as  important  to  provide  for  a 
proper  warning  when  the  rail  road  passed  over  the  highway  at 
an  elevation  which  allowed  a  passage  upon  the  highway  under^ 
neath  as  when  it  passed  upon  the  same  level,  to  enable  those 
passing  upon  the  highway  to  place  their  teams  in  such  positions 
of  security  as  would  best  guard  against  injury  from  their  fright. 
But  whatever  may  have  been  the  reason,  it  is  sufficient  that  the 
legislature  have  deemed  the  performance  of  this  duty,  which  is 
not  onerous  upon  the  company,  sufficiently  beneficial  to  the  pub- 
lic to  secure  its  performance  by  the  imposition  of  a  penalty. 

Again ;  although  in  perhaps  a  majority  of  modern  legislative 
acts,  but  little  weight  should  be  given  to  the  particular  manner 
in  which  words  are  used  in  statutes,  and  the  change  of  ex- 
pression in  the  different  sections,  as  it  is  a  matter  of  notoriety 
that  statutes  are  not  often  drawn,  or  in  their  passage  through 
the  legislature  examined,  with  proper  care,  or  by  those  who,  by 
their  previous  habits  and  learning  are  qualified  for  the  task,  the 
act  under  consideration  is  an  exception.  The  general  rail  road 
act  was  passed  with  great  care,  as  is  evident  from  its  tenor,  and 
we  may  refer  to  its  different  provisions  as  throwing  light  upon 
each  other  and  upon  the  whole  act.  By  referring  to  the  40th 
section  it  will  be  seen  that  a  farther  security  against  actual  col- 
lisions between  rail  road  engines  and  ordinary  teams  using  the 
highway  at  rail  road  crossings  is  provided,  by  requiring  a  post 
and  printed  sign  to  be  placed  at  such  crossings  where  the  high- 
way is  crossed  by  the  rail  road  at  the  same  level ;  showing  man- 
ifestly that  the  legislature  had  in  mind  the  distinction  between 
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crossing  simply,  and  crossing  at  the  same  level,  and  designed  to 
make  distinct  provisions  suitable  to  each  case.  Had  it  not  been 
intended  to  distinguish  between  the  cases,  and  to  give  to  the 
term  cross,  as  used  in  the  S9th  section,  the  meaning  which  we 
have  attributed  to  it,  the  40th  section  would  have  been  unneces- 
sary, and  its  provisions  might  have  made  a  part  of  the  89th.  At 
all  events  there  was  no  reason  to  change  the  form  of  expression 
in  the  two  sections  of  a  well  drawn  act,  unless  it  was  intended 
to  distinguish  in  their  application. 

We  are  of  opinion  that  judgment  upon  the  case  should  be 
given  for  the  plaintiffs. 

Hubbard,  J.,  dissented. 

Judgment  for  the  plaintiffs. 

[OswEOO  Gbneral  Term,  April  2,  1865,     W.  F^AXLen^  Pratt,  Buibard  and 
Bacon,  Jiutioes.] 


McNuLTY  vs.  Prentice. 

Where  parol  evidence,  in  explanation  of  a  written  instrnment,  is  ofiered  hj  way 
of  defense,  not  to  show  the  ezistenoe  of  a  mistake,  hot  to  explain  one  patent 
on  the  record,  it  is  admissible. 

Thus  where  an  indenture  of  apprenticeship  was  executed  in  duplicate,  each 
party  retaining  a  copy,  and  the  counterpart  produced  by  the  plaintiff  stated 
the  term  of  the  apprenticeship  to  be  two  years,  two  months  and  fifteen  days, 
while  the  one  in  the  possession  of  the  defendant  stated  the  period  to  be  two 
years  ten  months  and  fifteen  days ;  and  the  defendant  offered  to  prove,  by  par 
rol  evidence,  that  in  the  indenture  produced  by  the  plaintiff  there  was  a  cler- 
ical error  on  the  part  of  the  scrivener,  who  wrote  the  same,  by  which  the  word 
"  two,"  before  months,  was  written  for  "  ten,"  and  that  it  was  intended  by  the 
pariics  that  the  word  "  two"  should  have  been  written  **  ten;"  Held  that  the 
testimony  should  have  been  received.  | 

THIS  action  was  originally  commenced  in  the  city  court  of 
Brooklyn.     The  plaintiff  complained  that  on  or  about  the 
20th  day  of  May,  1868,  he  being  of  the  age  of  18  years,  two 
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months  and  fifteen  days,  a  foreigner,  and  without  a  parent  or 
guardian  in  this  country,  bound  himself  by  indentures  under 
seal)  to  serve  the  defendant  as  an  apprentice  for  two  years,  two 
months  and  fifteen  days,  then  next  ensuing,  to  learn  the  art  and 
trade  of  finishing  silk  hats  ;  that  the  defendant,  by  said  inden- 
tures, bound  himself  to  use  the  best  of  his  endeayors  to  cause 
the  plaintifi"  to  be  taught  the  art  and  trade  of  finishing  silk 
hats,  and  pay  him  $3  a  week  for  the  first  year ;  $3.50  a  week 
during  the  second  year,  and  $4  a  week  during  the  remainder 
of  the  term ;  that  the  plaintifiT  performed  the  agreement  on  his 
part,  and  worked  for  the  defendant  two  years,  two  months  and 
fifteen  days ;  that  the  defendant  neglected  to  fulfill  the  agree- 
ment on  his  part,  failed  to  cause  the  plaintiff  to  be  taught  in 
the  art  of  making  silk  hats,  except  for  a  few  weeks,  and  kept 
the  plaintiff  the  remainder  of  the  term  at  work  on  soft  hats,  to 
his  damage  $1000 ;  and  that  the  defendant  had  neglected  to  pay 
the  plaintiff  his  weekly  wages,  to  the  amount  of  $57.  The  an- 
swer of  the  defendant  denied  all  knowledge  of  the  age  of  the 
plaintiff,  and  denied  that  the  period  for  which  he  bound  himself  to 
the  defendant  was  two  years,  two  months  and  fifteen  days  ;  but 
alleged  that  he  bound  himself  for  two  years,  ten  months  and 
fifteen  days.  The  answer  further  denied  that  the  plaintiff  pe)r- 
formed  the  agreement  on  his  part,  and  alleged  that  the  plaintiff 
only  worked  a  part  of  the  time  he  agreed  to  work  for  the  de- 
fendant The  answer  further  denied  that  the  defendant  neg- 
lected to  fulfill  his  agreement,  or  that  he  foiled  to  cause  the 
plaintiff  to  be  instructed  in  finishing  silk  hats ;  or  that  he  had 
neglected  to  pay  any  wages  to  the  plaintiff.  The  answer  fur- 
ther alleged  that  the  plaintiff  had  neglected  and  refused  to 
work  for  the  defendant  for  the  time  mentioned  in  the  agreement, 
and  had  left  the  service  of  the  defendant,  to  his  damage  of 
$200,  which  the  defendant  claimed  to  recoup.  The  action  was 
tried  before  a  jury,  in  December,  1855.  The  testimony  on  the 
part  of  the  plaintiff  consisted,  among  other  things,  of  the  ar- 
ticles of  apprenticeship,  first  set  forth  in  the  ease,  by  which, 
among  other  things,  the  plaintiff  bound  himself  for  the  term  of 
two  years,  two  months  and  fifteen  days ;  and  by  which  the  de- 
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fendant  undertook  to  cause  the  plaintiff  to  be  instructed  in 
finishing  silk  hats.  On  the  part  of  the  defendant  was  intro- 
duced the  counterpart  of  said  articles  of  apprenticeship,  by 
which  the  plaintiff  bound  himself  as  an  apprentice  to  the  de- 
fendant for  the  term  of  two  years,  ten  months  and  fifteen  days. 
It  also  appeared  that  the  plaintiff  left  the  service  of  the  defend- 
ant on  the  4th  or  5th  of  August,  1855,  after  the  expiration  of 
two  years,  two  months  and  fifteen  days,  but  before  the  expira- 
tion of  two  years,  ten  months  and  fifteen  days  from  the  com- 
mencement of  his  term.  An  offer  was  made,  on  the  part  of  the 
defendant,  to  prove  by  parol  evidence,  that  the  word  "two,"  in 
the  fourth  line  of  the  indentures  produced  by  the  plaintiff,  was 
a  clerical  error,  and  that  it  was  intended  by  the  parties  that  the 
word  "two"  should  have  been  written  "ten,"  which  offer  was 
overruled  by  the  court,  and  exception  taken  to  the  decision.  A 
verdict  was  found  for  the  plaintiff  for  $240,  and  judgment  en- 
tered thereon,  with  costs.  A  motion  was  subsequently  made 
in  the  city  court,  for  a  new  trial,  on  a  case  made,  which  was  de- 
nied, and  an  order  to  that  effect  made.  The  defendant  appealed 
to  this  court,  from  said  judgment  and  order. 

S.  D.  Leuns,  for  the  plaintiff. 

A.  Hddden,  for  the  appellant. 

By  the  Court,  Birdsete,  J.  The  plaintiff  was  bound  as 
an  apprentice  to  the  defendant,  on  the  20th  of  May,  1858. 
At  the  expiration  of  ttoo  years,  two  months  and  fifteen  days, 
and  on  the  4th  of  August,  1855,  he  left  the  service  of  his  em- 
ployer, and  a  few  days  after  brought  this  suit  against  him,  to 
recover  damages  for  the  want  of  proper  instruction  in  his 
trade. 

On  the  trial,  the  plaintiff  proved  an  indenture  of  apprentice- 
ship, containing  an  agreement  on  the  part  of  the  plaintiff  to 
serve  for  two  years,  two  months  and  fifteen  days ;  that  he  had 
so  served,  and  had  not  been  properly  instructed  in  his  trade. 
The  defendant  set  up  the  non-performance  by  the  plaintiff  of 
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a  condition  precedent,  to  wit,  the  service  of  the  plaintiff  for  the 
period  of  ^'  two  years,  ten  months  and  fifteen  days."  And  to 
prove  the  same,  offered  in  evidence  a  counterpart  to  the  inden- 
ture read  by  the  plaintiff,  in  which  counterpart  the  plaintiff 
bound  himself  to  serve  for  that  period.  At  the  argument  be- 
fore us,  much  stress  was  laid  upon  the  fact  that  this  counter- 
part was  not  acknowledged  by  the  apprentice  in  the  manner 
required  by  2  R.  S.  156,  §  18.  The  sufficiency  of  the  acknowl- 
edgment cannot  here  be  inquired  into.  The  execution  of  both 
the  original  indenture  and  of  the  counterpart,  was  duly  ad- 
mitted. The  plaintiff's  counsel  objected,  indeed,  to  the  reading 
of  the  counterpart,  but  only  generally.  This  ground  of  objec- 
tion was  not  pointed  out,  as  it  should  have  been.  It  cannot 
be  first  raised  upon  the  hearing  of  the  appeal. 

The  defendant's  counsel  then  offered  to  prove,  by  parol  evi- 
dence, that  in  the  statement  of  the  length  of  the  term  of  ap- 
prenticeship, in  the  articles  read  in  evidence  by  the  plaintiff, 
diere  was  a  clerical  error,  on  the  part  of  the  scrivener  who  wrote 
the  same,  by  which  the  word  "  two," before  "months,"  was  writ- 
ten for  '^  ten,"  and  that  it  was  intended  by  the  parties  that  the 
word  "two"  should  have  been  written  "ten."  This  testimony 
was  objected  to  by  the  plaintiff,  and  excluded  by  the  court 
The  correctness  of  this  ruling  is  the  only  point  presented  on 
this  appeal. 

A  contract  {con-traho)  is  a  drawing  together  of  minds  untH 
they  meet.  This  agreement  to  do,  or  not  to  do,  a  particular 
thing,  is  the  contrail.  By  statute,  (2  R.  S.  155,  i  1,)  when 
this  agreement  is  to  bind  an  apprentice,  it  must  be  committed 
to  writing.  This  writing,  popularly  speaking,  and  even  in  the 
stotute  (2  R.  S.  155,  6,  §i  12, 18,)  is  called  /A^  contract ;  more 
accurately,  it  is  not  the  contract,  but  the  evidence  of  it  It  is 
well  settled,  that  when  parties  have  committed  their  agreement 
to  two  or  more  contemporaneous  writings  of  equal  authority, 
neither  is  the  exclusive  repository  of  the  intent  of  the  parties, 
but  both  must  be  construed  together,  as  one  instrument. 

In  considering  what  is  a  sufficient  written  contract,  under  the 
statute  of  frauds,  Starkie  says,  "  the  terms  of  the  contract  may 
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be  collected  from  severed  distinct  papers,  provided  they  be  oon- 
nected  by  reference  from  one  to  another."  (2  Starkie  on  JEv. 
350,  5th  Am.  ed.) 

In  Cornell  v.  Todd,  (2  Denio,  180,)  it  was  held,  as  it  had 
often  been  held  before,  that  several  written  instruments,  exe- 
cuted at  the  same  time,  between  the  same  parties,  and  relating 
to  the  same  subject  matter,  should  be  construed  together  as 
forming  parts  of  a  single  contract  or  conveyance.  The  court 
said  it  was  not  necessary  that  the  instruments  should  in  terms 
refer  to  each  other,  if  in  point  of  fact  they  were  parts  of  a 
single  transaction.  That  &ct  may  be  shown  by  extrinsic  evi- 
dence. In  Hull  V.  Adams,  (1  HUl,  601,)  Cowen,  J.,  says: 
'^  Take,  as  you  must,  all  the  papers  passing  between  these  pai^ 
ties  together,  and  consider  them  one  instrument ;  for  they  were 
all  executed  at  the  same  time,  and  relate  to  the  same  subject ; 
you  have  then,"  &c.  A  subsequent  judgment,  conforming  to 
this  opinion,  was,  it  is  true,  reversed  upon  error.  (2  Dmiioj  806.) 
But  it  will  be  seen  by  comparing  the  proof  offered  at  the  last 
trial,  as  stated  in  2  Denio,  808,  with  that  given  upon  the  first 
trial,  (1  HUl,  602,)  that  there  is  a  material  difference  between 
the  fact  sought  to  be  proved  upon  the  two  occasions.  The 
reversal  is  not  put  upon  the  ground  of  a  mistake  in  the  propo- 
sition that  the  writings,  if  contemporaneous  and  relating  to 
the  same  subject  matter,  should  be  taken  together.  But  the 
prevailing  opinions  in  the  court  of  errors  take  the  proper  dis- 
tinction that  the  two  notes  were  prima  facie  complete  and 
independent  agreements,  wholly  distinct  from  the  contract  of 
the  maker  of  the  notes  in  relation  to  the  lease.  As  these 
notes  and  contracts  did  not  appear,  from  any  thing  on  the  &ce 
of  the  papers,  to  relate  to  the  same  subject  matter,  that  con- 
nection must  be  shown.  And  the  right  of  the  one  party  to 
establish  one  kind  of  connection  between  these  papers,  from 
the  very  nature  of  the  case,  gave  his  opponent  the  right  to  con- 
tradict that  proof,  by  showing  either  that  there  was  no  connec- 
tion, or  that  it  was  of  a  different  kind  from  that  set  up  by  the 
plaintiff. 

In  the  present  case,  there  is  no  question  as  to  whether  the 
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two  i&fftmments  sufficiently  refer  to  each  other,  within  the  role 
as  kid  down  by  Starkie,  or  what  is  the  nature  of  the  connec- 
tion between  them.  It  is  adnutted,  on  all  sides,  that  there 
was  but  one  agreement  between  these  parties,  of  which  these 
two  dissimilar  and  contradictory,  yet  contemporaneous  writings 
are  the  evidence.  In  the  absence  of  statutory  regulation  they 
are  equally  binding,  being  of  equal  authority,  and  must  be  con- 
strued as  one  instrument.  (2  Starkie^  350,  S56, 357.  1  Cfreenl. 
Ev.  k  283.  Rogers  v.  Kneelandj  10  Wend.  218.  13  id.  114, 
S.  C.  an  error.) 

In  this  one  instrument  there  is  a  variance  in  the  two  forms 
of  expression,  which  were  clearly  intended  to  express  the  same 
idea.  As  the  instrument  stands,  the  expression  of  the  number 
of  months  which  the  apprentice  was  to  serve,  reads  "  two — ten 
monihsJ^  At  the  argument,  this  variance  was  spoken  of,  both 
as  an  ambiguity  and  a  contradiction.  The  latter  is  clearly  its 
proper  designation.  Although  while  the  two  papers  are  kept 
separate  from  each  other,  as  doubtless  they  were  till  this  suit 
was  brought,  each  party  being  governed  by  the  original  in  his 
possession,  and  probably  having  no  knowledge  of  the  variance 
from  it  in  the  other,  it  produces  most,  if  not  all,  the  usual  con- 
sequences of  a  latent  ambiguity. 

Speaking  of  it  as  an  ambiguity,  then,  could  parol  evidence 
be  properly  introduced  to  explain  it,  on  the  ground  that  it  was 
latent  ?  It  is  obvious  that  this  is  not  the  case  of  the  use  of 
one  word,  which  is  subsequently  found  to  indicate  tv>o  diflferent 
persons  or  things,  and  to  be  equally  descriptive  of  each ;  nor 
of  the  use  of  two  different  forms  of  expression  for  the  purpose 
of  indicating  one  person  or  thing,  but  which  in  reality  point  out 
twoj  owing  to  the  existence  of  two  subjects,  one  of  which  each 
word  or  expression  exclusively  indicates.  (2  Starkie  on  Ev. 
558.)  The  uncertainty  here  does  not  arise  from  the  existence 
of  any  circumstances  extrinsic  to  the  instrument,  which  render 
it  difficult  to  tell  to  which  of  several  persons  or  things  the 
words  used  are  intended  to  apply.  Nor  is  it  the  case  to  which 
the  fiimiliar  rule  B,fjllieB,  falsa  demonstratia  non  tweet.  Be- 
cause neither  of  these  two  numbers  can  be  said  to  be  synony- 
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mous  mihj  the  demanstratio  of,  the  other.  The  words  two  and 
ten  express  two  different  and  incompatible  ideas  of  numberi 
and  no  person  could  have  used  both  to  express  one  idea.  The 
error  here  manifestly  does  not  arise  from  extrinsic  circum- 
stances, and  cannot  be  explained  by  the  inAJxm,  falsa  demonr 
stratio  non  nocet.  The  ambiguity,  if  such  it  be,  has  ita  begin- 
ning, existence  and  end  upon  the  face  of  the  record.  It  is 
patetUj  and  cannot  be  explained  by  parol. 

But  this  variance,  instead  of  being  an  ambiguity^  is  a  mis- 
take ;  and  a  mistake  quite  as  patent  as  any  ambiguity  could 
be.  The  words  two  and  /en,  as  here  used,  are  contradictory 
and  incompatible.  It  is  eyident,  upon  the  face  of  the  agree- 
ment, that  there  has  been  a  clerical  error — a  mistake.  That 
such  a  mistake  can  be  corrected  in  equity,  there  is  no  doubt. 
May  it  not  also  be  shown  by  way  of  defense  in  this  action  ? 
In  regard  to  patents  for  land,  it  is  the  well  settled  rule  in 
this  state,  that  they  cannot  be  attacked  collaterally.  Being 
matters  of  solemn  record,  and  issued  under  the  great  seal  of 
the  state,  they  ought  only  to  be  impeached  by  the  well  con- 
sidered judgment  of  a  competent  judicial  tribunal,  in  an  action 
instituted  for  that  especial  purpose.  {Jackson  v.  Latctonj  10 
John.  23.  Jackson  v.  Hart,  12  id.  88.)  So,  too,  it  is  settled 
that  a  mistake  in  an  award  cannot  be  shown  by  parol ;  for  an 
award  is  in  the  nature  of  a  judgment,  "  and  nothing  extrinsic 
to  that  judgment  can  be  offered  in  eyidence  to  overturn  it^ 
It  can  only  be  impeached  by  the  judgment  of  a  court  of  equity, 
on  a  bill  filed  for  that  purpose.  {Kyd  on  Awards,  328, 329. 
Barlow  v.  Todd,  S  John.  867.)  Patents  and  awards,  then,  are 
matters  of  record,  and  of  greater  solemnity  than  private  writ- 
ings. It  has  been  properly  observed  that  the  principle  on 
which  evidence  is  received-  to  explain  mistakes,  in  matters  of 
contract  between  private  persons,  does  not  extend  to  the  ad- 
mission of  evidence  to  show  that  a  mistake  or  alteration  has 
been  made  in  records.  (2  Starkie  on  Ev.  557.)  The  casee 
above  cited,  therefore,  cannot  be  considered  as  authorities, 
when  the  question  is  upon  the  edmissibility  of  the  evidence, 
as  here,  to  explain  a  private  writing. 
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The  question,  too,  whether  a  court  of  law  will  permit  a 
plaintiff,  bringing  an  action  upon  a  contract  in  writing,  to 
show  by  parol  a  mistake  in  that  writing,  is  settled  in  the 
negative,  both  in  this  state  and  in  England.  All  the  text 
books,  and  aU  the  adjudged  cases,  agree  that  resort  must  be 
had  to  equity  in  such  a  case.  Indeed  this  head  of  mistake 
]B  one  of  the  great  grounds  of  the  peculiar  jurisdiction  of  a 
court  of  equity.  The  reason  for  this  rule  is  that  the  courts 
of  common  law  have  felt  unwilling  to  peril  a  salutary  rule  of 
evidence  by  making  exceptions  to  it ;  and  besides,  they  have 
not  eared  to  invade  the  jurisdiction  of  equity  to  fiod  prin- 
ciples to  benefit  him,  who,  having  the  choice  of  the  two  courts 
at  the  outset,  elected  to  bring  his  suit  at  law.  But  these  ob- 
jections lose  much  of  their  force  when  urged  against  a  defend* 
ant  seeking  to  introduce  parol  proof  of  a  mistake  whereby  he 
is  likely  to  suffer.  Before  suit  is  brought,  he  may  not  know 
of  the  existence  of  the  mistake  in  the  counterpart  held  by 
the  plaintiff,  and  even  if  he  does,  he  is  not  bound  to  anticipate 
that  the  plaintiff  will  act  in  bad  faith,  and  by  seeking  to  take 
an  unfair  advantage  of  the  mistake,  put  his  (the  defendant's) 
interests  in  jeopardy.  There  is  therefore  no  reason  why  he 
should  be  required  to  ask  that  the  mistake  be  corrected,  until 
suit  is  actually  brought.  When  it  is,  if  he  can  show  by  parol 
that,  either  through  fraud  or  negligence,  the  writing  supposed  to 
be  the  repository  of  the  intent  of  the  parties,  is  not  such,  is  it 
not  better  that  he  shall  do  so,  unless  some  inflexible  rule  of 
law  prevents,  than  be  compelled  to  stay  the  litigation  and  com- 
mence and  complete  an  expensive  and  perhaps  protracted  suit 
in  equity  to  correct  the  instrument.  The  courts  exercising 
oommon  law  jurisdiction  felt  the  force  of  this  reasoning,  long 
prior  to  the  adoption  of  the  code,  and  gradually  relaxed  the 
stringency  of  the  former  rule,  until  they  permitted  parol  proof 
of  fraud  to  be  introduced,  to  nullify  the  contract.  (12  John, 
887.  1  Cwen,  250.  14  Wend.  26.  Id.  195.  24  id.  419.) 
Why  they  should  not,  upon  the  same  reasoning,  let  in  the  same 
evidence,  in  favor  of  a  defendant,  in  cases  of  mistake,  it  is  some- 
what difficult  to  perceive ;  especially  when,  as  here,  the  mistake 
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is  plain  upon  the  face  of  the  writing,  and  the  evidence  is  simply 
to  show,  not  the  existence  of  the  mistake,  but  how  it  arose,  and 
what  was  its  extent.  There  is,  in  point  of  morals,  bnt  little 
difference  between  making  a  mistake  for  the  purpose  of  obtain- 
ing a  fraudulent  advantage,  and  taking  a  fraudulent  advanta^ 
of  one  accidentally  made.  To  this  effect  there  are  sound  author- 
ities. In  2  Starkie  an  Ev.  556,  and  note  p,,  it  is  said :  '^Oral 
evidence  is  also  admissible  for  the  purpose  of  correcting  a  mis- 
take ;  a  practice  more  frequent  in  courts  of  equity  than  of 
common  law.  The  usual,  and  certainly  the  safer  course,  in  case 
of  mistake,  is  to  apply  to  a  court  of  equity  for  relief,  in  the 
first  instance ;  but  a  party  is  not'obliged  to  resort  to  equity  for 
relief;  and  there  seems  to  be  no  reason  why  such  evidenoe 
should  not  be  received,  by  way  of  defense,  in  a  court  of  law.  In 
such  cases,  especially  where  recourse  is  had  to  a  court  of  equity 
for  relief,  the  extrinsic  evidence  is  not  offered  to  contradict  a  valid 
existing  instrument;  but  to  show  that  from  accident  or  negli- 
gence, the  instrument  in  question  has  never  been  constituted  the 
actual  repository  of  the  intention  and  meaning  of  the  parties.'' 
And  it  is  added,  at  page  557 :  "  Gases  of  this  nature  are  nearly 
of  kin  to  those  of  fraud ;  it  is,  in  point  of  conscience  and  equity, 
an  actual  fraud  to  claim  an  undue  benefit  and  advantage  from  a 
mere  mistake,  contrary  to  the  real  intention  of  the  contracting 
parties." 

There  are,  it  is  true,  several  dicta  in  the  reports  of  this  state, 
to  the  effect  that  courts  of  common  law  jurisdiction  cannot  admit 
parol  evidence  to  show  a  mistake.  Some  of  these  cases  have 
been  expressly  overruled,  as  1  John,  188,  and  7  id.  841,  in  14 
J>kn.  210,  and  16  Wend.  468.  In  others,  the  proof  was  wholly 
insufficient  to  show  the  mistake ;  as  in  Jackson  v.  Croy,  (1^ 
/oAn.  427.)  In  Jackson  v.  Foster,  (12  John.  488,)  the  proof 
was  that  the  instrument,  though  given  by  design  to  one  person, 
"  was  intended  for  the  benefit  of"  another ;  no  mistake  of  fact 
whatever  being  pretended.  In  other  cases  the  offer  to  give  pa- 
rol evidence  was  made  by  the  plaintiff,  and  so  came  within  the 
reasons  above  cited.'  Of  this  class  are  Patchin  v.  Pierce^  (12 
Wend.  61,)  and  Howes  v.  Barker,  (8  John.  506.)    In  b\S& 
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other  cases  these  remarks  are  unnecessary  for  the  decision  of 
the  cases  in  which  they  occur.  Of  this  kind  is  the  intimation 
in  PuUer  y.  Acker^  (1  HiU^  476,)  that  as  between  the  parties 
to  the  mortgage,  oral  eyidence  would  have  been  inadmissible  to 
explain  an  error  clearly  apparent  in  the  date  of  the  mortgage. 
The  same  is  tme  of  the  remark  of  Cowen,  J.,  in  Cameron  v. 
Irwin,  (5  ISU,  276,)  that  '^  deeds  cannot  be  rectified  at  law. 
Belief,  if  due  to  the  case,  can  be  given  by  chancery  only."  For 
it  appears  that  D.  Cameron,  under  whom  the  plaintifis  claimed, 
had  giyen  a  valid  quit-claim  deed,  to  Williams,  under  whom  the 
defendants  claimed,  conveying  the  lands  sued  for,  the  legal  title 
to  which  had  remained  in  him,  in  consequence  of  the  mistake  in 
his  original  conveyance  of  the  premises  to  Helm.  The  decision 
was  put  on  a  ground  entirely  distinct  from  the  power  of  the 
court  to  correct  the  mistake.  In  Jacksmi  v.  SiU,  (11  John.  201,) 
the  parol  proof  offered  was  sufficient  to  show  that  by  a  clear 
mistake  of  fiict,  the  will  did  not  correspond  with  the  testator's 
intention.  The  evidence  was  rejected,  Thompson,  Gh.  J.,  say- 
ing it  could  not  be  admitted  in  a  court  of  law ;  and  that  he  had 
industriously  searched  for  some  principle  that  would  warrant 
him  in  letting  in  the  evidence  offered ;  but  that  he  had  searched 
in  vain. 

But  none  of  these  cases,  and  no  other  case  which  has  fallen 
under  my  observation,  presents  the  precise  point  which  arises 
in  this  one.  In  all  the  cases  cited,  the  writings  were  them- 
selves complete,  conveying  a  distinct  idea.  The  fact  that  a 
mistake  had  occurred  was  first  to  be  established  by  parol  proof; 
and  then  by  the  same  proof  it  was  sought  to  show  its  extent 
and  character,  and  to  obtain  the  benefit  of  the  explanation.  All 
such  proof  directly  contradicts  the  written  instrument.  Here, 
die  existence  of  the  mistake  is  apparent  on  the  very  face  of  the 
writing.  The  evidence  of  it  is  irresistible.  No  extrinsic  proof 
can  add  a  jot  to  its  force.  And  the  proof  offered  did  not  tend 
to  contradict  the  writing.  That  contradicted  itself.  As  the 
written  agreement  now  stands,  no  tribunal  can  determine  the 
rights  of  the  parties  to  it.  Every  court  must  see,  upon  read- 
ing it,  that  though  it  was  intended  to  be,  it  is  not  the  actual 
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and  complete  depository  of  the  intention  of  the  parties.  Widh 
out  aid,  that  intention  cannot  be  ascertained.  One  of  two  con- 
seqaences  mast,  therefore,  follow.  Either  the  proof  to  explain 
the  admitted  contradiction  should  have  been  received,  and  for 
its  rejection,  the  judgment  should  be  set  aside ;  or,  if  the  proof 
could  not  be  received,  the  complaint  should  have  been  dismissed, 
the  agreement  before  the  court  being  void  for  uncertainty. 

In  my  judgment,  the  proof  should  have  been  received.  I  can 
discover  no  ground  of  principle  for  its  rejection.  And  I  think 
I  have  shown  that  none  of  the  authorities  referred  to  are  in 
point  against  its  admission;  while  the  authority  of  Starkie 
warrants  its  reception.  And  without  it,  there  will  be  a  failure 
of  justice  ;  neither  party  being  able  to  enforce  the  rights  which 
the  agreement  was  designed  to  confer  on  him.  Indeed,  I  have 
yet  to  see  a  single  authority  which  holds  that  in  a  case  like  the 
present,  where  the  parol  proof  is  oflfered  by  way  of  defense,  not 
to  show  the  existence  of  a  mistake,  but  to  explain  one  patent  (m 
the  record,  it  is  inadmissible.  Certainly  the  case  of  Bushnuais 
Lessee  v.  Stewart^  (8  Har.  ^  J.  829,)  which  was  much  relied  on 
at  the  argument,  sustains  no  such  proposition.  The  deed  in 
that  case  conveyed  "  all  that  lot  or  parcel  of  ground,  situate  in 
Baltimore  town,  and  distinguished  on  the  plot  of  said  town,  bj 
the  No.  25,  and  beginning  at  a  point"  &c.,  giving  courses  and 
distances  so  as  to  include  only  one  half  of  lot  No.  25.  It  was  held 
that  the  entire  lot  passed,  though  not  included  in  the  special 
description  by  courses  and  distances.  And  parol  evidence  that 
it  was  not  the  intention  to  convey  the  whole  lot,  but  only  the 
part  included  in  the  special  description,  was  rejected.  The  con- 
tradiction there,  did  not  exist  on  the  face  of  the  deed,  but  was 
raised  by  extrinsic  proof.  It  seems  to  have  been  a  case  of 
falsa  demonstratio.  Two  forms  of  expression  were  used  to 
describe  a  single  thing,  one  being  correct  and  one  erroneous- 
Whether  the  case  was  rightly  decided  or  not,  it  has  no  applica- 
tion here. 

Nor  do  I  see  any  difficulty  about  the  admissibility  of  the 
evidence,  in  this  case,  arising  from  the  form  of  the  pleadings. 
The  answer  sufficiently  alleges  the  existence  of  the  mistake- 
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The  plaintiff  was  folly  informed  of  the  trae  question  presented 
fi>r  litigation,  and  bad  every  opportunity  to  prepare  for  it. 

This  court  is  now  vested  with  the  powers  of  the  former  court 
of  chancery.  The  city  court  of  Brooklyn,  in  the  cases  commit- 
ted to  its  jurisdiction,  of  which  this  action  was  one,  has  a  civil 
jmiBdiction,  extending  to  matters  of  equitable  cognizance,  as  well 
as  to  tbose  at  law.  Each  court  is  empowered  to  grant  to  the 
defendant  any  affirmative  relief  to  which  he  may  be  entitled. 
{Code,  i  274.)  Each  court,  on  a  bill  filed  to  reform  the  in* 
denture,  might  have  granted  such  relief,  by  virtue  of  its  powers 
as  a  court  of  equity.  But  when  reformed,  the  indenture  would 
probably  be  of  no  practical  value  or  use  to  the  master,  except 
as  a  defense  against  such  an  action  as  the  present,  by  the  ap- 
prentice. 

It  is  little  less  than  absurd  that  a  court  of  such  powers  can- 
not permit  the  defendant  to  shield  himself  from  attack  behind 
such  parol  evidence  as  this,  while  it  tells  him  at  the  same  time 
that  if  he  will  himself  become  the  attacking  party  and  initiate 
a  new  litigation,  the  same  court,  with  no  change  of  power  or 
function,  will  permit  him,  upon  the  same  testimony,  to  show 
this  mistake,  and  then  that  result  being  accomplished,  to  use  it 
as  a  defense  in  the  first  suit. 

The  judgment  should  be  reversed,  and  a  new  trial  granted 
in  the  court  below,  costs  to  abide  the  event. 

[BDTCHzes  General  Term,  April  14, 1867.  S.  B.  Strong,  Bird8$y4  and 
Emott,  Jnstaces.] 
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The  People,  on  the  relation  of  Munson  I.  Lockwood,  vs.  Wil- 

1^    216  LIAM  W.  SCBUGHAM. 

[laga  508 

f flidS?  ^^^^  ^  *^®  passage  of  the  militia  law  of  1846,  L.  was  brigadier  general  of  the 

-  15th  brigade.    Under  that  law,  as  senior  officer,  he  became  entitled  to  com- 

mand one  of  the  new  brigades.  By  the  militia  act  of  1847,  the  15th  brigado 
district  was  modified,  and  L.  was  assigned  to  the  command  of  a  brigade  dis- 
trict numbered  as  the  7tb,  by  a  general  order  dated  Jane  9th,  1847.  On  the 
5th  of  May,  1855,  the  commander-in-chief  revoked  the  order  of  June  9tfa, 
1847,  and  appointed  S.,  who  was  senior  colonel  in  the  brigade,  to  the  office  of 
brigadier  general,  and  directed  him  to  assume  the  command  of  the  brigade. 
On  an  applicati<Mi  by  L.  for  a  mandamus,  to  be  directed  to  S.,  commanding 
him  to  permit  the  relator  to  exercise  the  said  office  of  brigadier  general,  with- 
out interruption  or  intrusion  from  or  by  the  defendant; 

Beld,  1.  That  the  governor,  as  the  commander-in-chief  of  the  militia,  being  the 
supreme  head  of  the  military  forces  of  the  state,  to  whom  the  relator,  and 
every  other  subordinate  officer  owed  obedience,  and  whom  the  oonstitution 
and  laws  had  made  the  ultimate  judge  of  every  disputed  election  in  the  mOitIa, 
the  court  bad  no  right  to  review,  upon  an  application  for  a  mandamus,  the 
general  order  made  by  him  on  the  5th  of  May,  1855,  assigning  to  8.  the  com- 
mand of  the  7th  brigade. 

2.  That  so  long  as  that  part  of  the  order  which  countermanded  the  order  of  June 
9, 1847,  assigning  the  command  of  the  7th  brigade  to  L.  remained  operative, 
the  relator  could  not  exercise  the  command  of  such  brigade ;  and  it  was  there- 
fore immaterial  whether  S.  could  do  so  or  not. 

8.  That  the  relator  having  been  deprived  of  his  command  by  the  order  of  his 
superior,  and  not  by  any  act  of  S.,  if  he  could  be  teinstated  in  his  command 
at  all,  it  must  be  upon  application  to  another  tribunal,  and  not  by  a  mandamus 
issuing  out  of  this  court    S.  B.  Strong,  P.  J.,  dissented. 

li  seems  that  the  order  of  the  commander-in-chief,  depriving  the  relator  of  his 
command,  was  right,  and  warranted  by  the  laws  and  the  constitution  of  tho 
state.    Per  Birdseye,  J. 

APPEAIj  from  a  decision  made  at  a  special  term,  granting  a 
peremptory  mandamus.    For  a-  report  of  the  case  below,  see 
20  Barbour,  802,  where  the  facts  are  folly  stated. 

Ralph  Lockwood,  for  the  relator. 

John  Thompson,  for  defendant,  and  the  defendant  in  person. 

By  the  Court,  Birdsete,  J.    The  counsel  for  the  defendant 
contends  that  this  proceeding  is  merely  to  try  the  validity  of 
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Ae  commission  issued  to  tho  defendant,  as  brigadier  general  of 
the  seyenth  brigade  ;  and  that  we  as  a  civil  court,  have  no  ju- 
risdictioa  to  adju<Ucate  upon  any  such  matter;  and  that,  eyen 
if  we  have  snch  jurisdiction,  we  cannot,  and  if  we  can,  we  ought 
not  to  exercise  it,  by  the  writ  of  mandamus. 

At  a  first  yiew  it  would  seem  that  we  must  decide  upon  the 
defendant's  title  to  his  office,  before  we  can  dispose  of  this  case. 
And  that  was  done  by  the  judgment  of  the  special  term.  But, 
npoa  a  closer  examination,  and  for  reasons  which  will  appear 
further  on,  I  think  that  question  is  not  necessarily  inyolyed  in 
this  case.  I  decline,  therefore,  to  express  here  any  opinion 
whether  our  jurisdiction  would,  on  the  writ  of  mandamus,  extend 
so  &r  as  to  pass  upon  the  title  to  this  office,  or  whether  the  party 
aggrieved  must  resort  to  proceedings  known  to  the  military  law, 
as  by  complaint  to  the  commander-in-chief,  or  by  applying  for 
a  court  of  inquiry,  or  a  court  martial,  or  otherwise ;  or  whether 
relief  might  be  had  at  our  hands,  by  an  action  in  the  nature  of 
a  quo  warranto^  under  i  432  of  the  code. 

Tbe  argument  as  to  the  consequences  of  the  clashing  of  juris- 
dictions which  might  follow  from  our  passing  on  the  defendant's 
title  to  his  office  in  this  proceeding,  is  certainly  a  very  strong 
one.  The  judgment  of  the  special  term  leaves  the  defendant  in 
the  nominal  possession  of  his  office,  subject  to  its  burdens  and 
duties,  still  owing  obedience  to  his  superior  officers,  and  liable 
to  discipline  at  their  hands  in  case  of  disobedience.  His  com- 
mission is  not  revoked.  The  judgment  appealed  from  does  not, 
and  could  not,  declare  it  to  be  void ;  though  in  the  opinion  of 
the  court  below,  it  is  said  to  be  null  and  void.  But  while  the 
judgment  appealed  from,  relieveti  the  defendant  from  none  of  the 
obligations  of  his  office,  it  restrains  him  from  the  exercise  of  its 
duties,  on  the  ground  that  his  appointment  was  unauthorized 
and  void.  To  whom  shall  the  defendant  render  obedience  ?  To 
this  court?  Then  a  court  martial  may  punish  him  for  disobey- 
ing the  orders  of  his  commander-in-chief.  Shall  he  obey  the 
orders  of  his  military  superiors  ?  He  will  do  so  only  at  the 
hiaard  of  incurring  punishment  from  this  court,  for  contempt  of 
its  judgment  and  its  writ  of  peremptory  mandamus.    Although 
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the  tide  to  the  defendant's  office  does  not  necessarily  arise  id 
this  case,  I  think  these  considerations  will  be  foond  pertinent 
to  the  point  which  is  actually  presented  for  adjudication.  What 
that  precise  point  is,  will  best  appear  from  a  statement  of  the 
recent  statutory  provisions  in  relation  to  the  state  militia. 
Those  provisions  are  numerous,  and,  at  first  sight,  not  quite  con- 
gruous, as  they  certainly  are  not  very  interesting  to  civihanfl. 
But  it  is  believed  that  a  little  care  and  attention  will  remove  the 
apparent  incongruity,  and  that  an  examination  and  collation  of 
these  statutes  will  disclose  the  difficulty  under  which  the  relator 
V  labors,  as  well  as  present  the  only  argument  which  the  caae 
requires. 

Three  facts  are  alleged,  if  I  correctly  apprehend  the  relator's 
case,  as  the  basis  of  his  application  for  relief.  The  altematiye 
mandamus  avers,  by  way  of  recital,  that  in  the  year  1841,  the 
relator  was  duly  elected  brigadier  general  of  the  15th  brigade 
of  the  militia,  and  was  also  thereafter  duly  appointed  as  the 
senior  brigadier  general  to  the  command  of  the  7th  brigade  in 
the  second  division  of  the  militia,  under  the  act  passed  in  the 
year  1847,  constituting  the  said  brigade.  The  writ  next  avers 
that  the  relator,  ever  since  that  appointment,  has  been,  and  stiU 
is,  rightfully  entitled  to  hold,  use  and  e^ftrcise  the  said  office  and 
command,  and  ought  now  to  be  permitted  to  exercise  the  said 
office,  and  to  hold  and  retain  the  sole  command  as  brigadier  gen- 
eral of  the  same.  The  writ  also  avers  that  the  defendant  has 
claimed,  intruded  into,  and  unlawfully  assumed  and  exercised 
said  office  of  brigadier  general,  without  any  legal  election,  ap- 
pointment, warrant  or  authority,  and  refuses  to  desist  therefrom. 
If  an  investigation  of  the  case  showed  that  the  truth  or  falsity 
of  this  last  allegation  must  be  tried,  then  the  precise  point  urged 
by  the  defendant,  as  above  adverted  to,  would  arise ;  we  should 
then  be  compelled  to  pass  directly  upon  the  relator's  title  to  his 
office.  Before  doing  that,  we  should  need  to  examine  the  grounds 
and  extent  of  our  jurisdiction  to  award,  upon  mandamus,  the 
relief  sought  by  the  relator.  As  already  stated,  in  my  opinion 
this  question  is  not  necessary  to  be  passed  upon  here,  though 
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coanael  on  both  sides  assume  and  insist  that  it  is  presented,  and 
mnBt  be  decided* 

As  to  the  question  of  jurisdiction,  I  shall  only  remark  that  so 
fiff  as  my  knowledge  extends,  or  as  appears  from  the  arguments 
or  authorities  cited  at  the  bar,  this  is  th«  first  case  in  which 
s  civil  court  was  erer  called  to  pass  upon  any  such  question. 
Heretofore,  if  similar  disputes  have  arisen,  they  have  been  set- 
tled by  the  military  tribunals.    Until  now  no  complaint  has  been 
made  that  those  tribunals  ladc  either  the  power  to  dispose  of 
such  questions,  or  the  impartiality  requisite  to  dispense  exact 
justice  between  the  parties.    By  the  revised  statutes  relating 
to  the  militia,  (1  R.  S.  294,  i  2,)  the  commander-in-chief  mighty 
subject  only  to  the  provisions  of  the  laws  of  the  United  States, 
arrange,  alter,  divide,  annex  and  consolidate  the  divisions,  brig- 
ades, regiments,  squadrons,  troops  and  companies  of  the  militia 
in  such  manner  as  in  his  opinion  the  proper  organization  of  the 
same  should  require.    By  the  report  of  the  adjutant  general, 
A.  C.  Niven,  made  in  January,  1845,  it  appears  that  the  divis- 
ions, brigades  and  regiments  of  militia  in  this  state,  then  in  ex- 
istence, were  as  follows,  viss :  of  cavalry,  4  divisions,  8  brigades, 
27  regiments,^nd  2  squadrons ;  of  artillery.  4  divisions,  8  bri^ 
ades,  1  brigade  of  horse  artillery,  30  regiments,  and  1  battalion; 
of  riflemen,  8  divisions,  T  brigades,  and  22  regiments ;  of  in- 
fantry, 33  divisions,  66  brigades,  273  regiments,  and  9  battalions. 
There  were,  then,  44  military  divisions,  90  brigades  and  852 
regiments,  commanded  respectively  by  as  many  major  generals, 
brigadier  generals  and  colonels.    On  the  13th  of  May,  1846,  an 
act  was  passed  to  provide  for  the  enrollment  of  the  militia,  and 
for  other  purposes.     (See  Laws  1846,  ch.  270,  p.  346.)    By 
the  third  section  of  this  act  it  was  provided  that  the  commander- 
in-chief  should  divide  the  state  into  eight  military  division  dis- 
tricts.    Each  district  was  to  be  divided  into  two  brigades,  and 
the  brigades  into  regimental  and  company  districts.     The  neces- 
sary effect  of  this  act  was  to  abolish  at  once  36  of  the  division 
districts,  and  74  of  the  brigade  districts,  which  had  previously 
existed.    In  case  by  the  alteration  of  the  districts  several  officers 
of  the  same  grade  should  be  found  in  any  new  district,  (as  must 
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ewtainly  be  the  <»8e  in  most  if  not  all  the  new  distriots,)  th« 
law  provided  that  the  officer  highest  in  rank  was  to  take  oom- 
roand ;  in  caae  of  equality  in  rank,  rank  was  to  be  determined 
by  casting  lots*  The  officers,  other  than  such  aa  should  have 
commands,  were  to  be  exempt  from  doing  any  military  dnty,  exr 
oept  in  war  and  insorrection,  but  were  to  be  entitled  to  aU  tihe 
privileges  th^ot  provided  by  law. 

This  act  contemplated  a  new  enrollment  of  the  militia,  bnt 
made  no  new  provision  for  the  election  of  officers,  except  as  to 
the  new  companies  to  be  formed.    Pursuant  to  its  provisions  the 
state  was  divided  into  division  and  brigade  districts,  but  befiure 
the  enrollment  required  by  the  law  was  completed,  the  constita- 
tion  of  1846  was  adopted.    Although  the  principal  provisions 
of  the  old  constitution,  touching  the  state  militia,  were  embodied 
in  the  new  one,  the  method  of  appointing  some  of  the  officers 
was  changed.    Probably  this  fact,  together  with  the  incomplete- 
ness of  the  act  of  1846,  to  answer  fully  the  purposes  of  its  enact- 
ment, led  to  the  passage  of  the  act  of  May  13th,  1847,  to  pro- 
vide for  the  enrollment  of  the  militia,  and  to  encourage  the  fimn- 
ation  of  uniform  companies,  &c.    {Laws  1847,  cA.  290,  p.  355.) 
Both  these  acts  contemplate  nothing  less  than  the  entire  abro- 
gation of  the  previously  existing  militia  system  of  the  state^ 
and  the  substitution,  in  its  stead,  of  one  radically  different.    The 
former  law  was  compulsory,  and  brought  into  service  all  persons 
between  the  ages  of  18  and  45,  not  exempt  from'  military  duty. 
(1  R.  S.  285,  §  1.)    The  kws  of  1846  and  1847,  and  all  the 
subsequent  statutes,  provide  for  organizing  a  volunteer  force 
only.    A  great  reduction  of  the  force  was  the  necessary  conse- 
quence of  the  alteration.    The  change  is  so  sweeping  as  to 
amount  in  &ct  to  an  annihilation  of  the  old  system.    The  act  of 
1847  provides,  {i  3,)  that  the  military  division  districts,  made  in 
pursuance  of  the  act  of  May  13, 1846,  should  be  and  remain  the 
military  division  districts  of  the  state,  subject,  however,  to  such 
alterations,  as  the  commander-in-chief  should  see  fit  to  make. 
And  the  commander-in-chief  was  to  nominate,  and  with  the  con- 
sent of  the  senate,  to  appoint  and  commission  some  suitable 
person  residing  in  each  of  said  division  districts,  (except  the 
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first,)  to^  the  office  of  major  geseral  for  each  districts.  The 
persons  so  appointed  and  commissioned  were  to  have  the  com- 
mand of  the  militia  of  the  division  district,  for  which  they 
should  be  so  appointed.  And  each  of  said  persons,  who  should 
at  the  time  of  their  appointment  hold  the  rank  of  major  general,  - 
was  to  take  rank  from  the  date  of  his  first  commission.  Each 
of  the  division  districts  was  to  be  divided  into  four  brigade  dis- 
tricts, ($  4,)  instead  of  two  as  provided  by  the  act  of  1846.  The 
act  then  proceeds,  ($$  5-2S,)  to  provide  for  the  organisation  of 
the  new  brigade  districts,  and  the  regiments  and  companies 
therein,  and  for  the  election  of  the  officers  of  companies  by  the 
members  of  the  companies,  and  of  regimental  officers  by  the 
officers  of  companies,  and  of  the  brigadier  general  and  brigade 
inspector  by  the  field  officers  of  regiments.  The  several  classes 
of  officers  thus  elected  were  then  to  be  commissioned  by  the  com- 
mander-in-chief, (§  28,)  and  thereafter  were  to  discharge  all  the 
duties  attached  to  their  respective  offices. 

It  was  at  this  point,  and  only,  upon  the  completion  of  this  pro* 
eess  of  electing  and  commissioning  the  entire  new  set  of  officers, 
that  the  organisation  of  the  newly  fcurmed  brigade  district  was 
to  become  complete.  No  subsequent  statute  has  altered  these 
prerequisites  to  the  organization  of  the  brigades,  except  that  since 
the  act  of  1849,  regimental  elections  may  be  held  as  soon  as 
MX  uniformed  companies  are  organized  ia  the  regimental  district, 
instead  of  eight  as  under  the  act  of  1847.  If  in  any  brigade 
of  the  state,  the  necessary  company,  regimental  and  brigade 
officers  have  not  yet  been  elected  and  commissioned,  then  that 
l»igade  is  "  not  organized"  within  the  provisions  of  law  here- 
after referred  to.  Such,  it  will  appear,  was  the  condition  of 
the  seventh  brigade,  under  the  command  of  the  relator,  at  the 
time  of  the  alleged  appointment  of  the  defendant.  It  was  ob- 
vioQS,  however,  that  during  this  process  of  electing  and  com- 
missioning the  new  officers  of  the  new  brigades,  the  duties 
which  after  their  election  were  to  devolve  upon  them,  must  be 
temporarily  performed  by  some  other  persons.  Otherwise  no 
new  elections  could  he  had,  and  the  militia,  instead  of  being 
newly  enrolled,  would  be  wholly  disorganized.    Accordingly  it 
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was  provided  by  §  5  of  this  act  of  1847,  that  ^'  the  command  of 
each  of  said  brigade  districts'^  should  be  assigned  by  the 
commander-in-chief  to  the  brigadier  general  residing  in  each  of 
said  districts  respectively,  highest  in  rank,  who  was  in  com* 
mand  on  the  first  day  of  November^  1846,  and  who  had  per- 
formed certain  specified  services.  The  officer  thus  assigned  to 
the  command  was  then  to  divide  his  brigade  district  into  two 
regimental  districts,  according  to  population,  and  cause  ihe 
boundaries  thereof  to  be  filed  in  the  adjutant  general's  office.  By 
{  6,  similar  provisions  were  made  for  assigning  "  the  oommand 
of  each  of  the  said  regimental  districts'^  to  a  colonel  possessing 
the  same  qualifications  as  are  required  in  the  previous  section, 
in  reference  to  the  brigadier  general,  and  for  the  division  of 
each  regimental  district  into  eight  company  districts.  The  for- 
mation of  these  regimental  and  company  districts,  it  will  be 
seen  from  the  law,  was  indispensable  to  the  election  of  the  new 
officers,  and  the  organization  of  the  new  brigade.  Section  24  of 
the  same  act  provides  for  the  designation  by  the  commander-in- 
chief,  in  each  of  the  newly  formed  company  districts  of  the 
several  regiments,  of  one  captain,  one  first  and  one  second  liea- 
tenant,  from  the  officers  in  commission  on  the  1st  of  Novem- 
ber, 184C,  as  the  company  officers  of  the  district,  who,  when  so 
designated,  were  to  "  have  the  commantP^  not  merely  of  the 
district,  as  was  the  case  in  i  5  as  to  the  brigadier  generals,  but 
of  all  the  ununiformed  militia  in  the  district,  and  were  to  dis- 
charge the  duties  specified  until  a  uniform  company  should  be 
organised  in  the  district,  in  conformity  to  the  provisions  of  the 
act,  when  their  duties  were  to  cease.  The  seventh  brigade  dis- 
trict was  formed  pursuant  to  the  provisions  of  this  act,  and  the 
relator  was  found  to  possess  the  qualifications  for  its  command 
Specified  in  i  6  of  the  act.  Accordingly  the  commander-in- 
chief,  by  a  general  order,  on  the  9th  of  June,  1847,  assigned  to 
him  the  command  of  the  seventh  brigade.  It  is,  in  substance, 
of  the  loss  of  this  "  command"  that  the  relator  complains,  as 
will  appear  hereafter. 

By  §  4  of  the  act,  a  person  was  to  be  appointed  and  commis- 
sioned in  each  of  the  new  division  districts  "  to  fiill  the  office  of 
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xi^jof  general  for  such  district,"  even  if  the  former  major  gen- 
eral still  continned  to  reside  therein,^  and  might  have  filled  the 
office.  But  as  to  the  brigade  districts,  no  person  was  to  be  ap- 
pointed "  to  fill  the  office"  of  brigadier  general ;  but  the  "  com- 
mand" of  the  district  was  to  be  assigned  to  some  of  the  officers 
then  in  commission,  and  full  provision  was  made  for  the  election 
of  a  brigadier  general,  who  was  then  to  assume  the  command  ^f 
the  brigade.  The  same  distinction  runs  through  the  whole 
statute,  and  all  the  subsequent  statutes  touching  the  militia. 
It  is  obvious,  not  merely  from  the  provisions  cited,  but  from  the 
whole  frame  of  the  act  of  1847,  that  the  "  command"  thus 
"  assigned"  to  the  relator  was  a  mere  temporary  function,  to 
subserve  a  particular  purpose,  viz.  the  organization  of  the  new 
brigade,  and  to  cease  when  that  brigade  had,  as  required  by 
both  the  law  and  the  constitution,  elected  its  own  general.  This 
'*  command"  was  not  the  relator's  office^  as  brigadier  general, 
nor  essential  to  the  existence  or  continuance  of  that  office.  He 
could  be  deprived  of  the  ''  command"  without  losing  either  his 
commission  or  his  office.  (Indeed  he  does  not  complain  of  the 
loss  of  either.) 

If  it  be  true,  that  a  deprivation  of  command  was  a  deprives 
tion  of  office^  what  became  of  the  officers,  some  hundreds  in 
number,  counting  the  major  and  brigadier  generals  and  colonels, 
who  were  in  office  and  in  command  prior  to  the  acts  of  1846 
and  1847,  and  to  whom  no  command  was  or  could  be  assigned 
under  these  acts  ?  If  the  relator's  position  is  correct,  they 
were  at  once  removed  from  their  offices.  They  were  removed, 
too,  by  the  act  of  the  legislature  merely.  The  constitution  had 
provided  {h^of  art,  4  of  Const,  of  1821,  and  i  6  of  art.  11  of 
Const,  of  1846,  in  the  same  words  precisely,)  that  no  commit* 
sioned  officer  should  be  removed  from  office,  unless  by  the  sen* 
ftte  on  the  recommendation  of  the  governor,  stating  the  grounds 
on  which  such  removal  is  recommended,  or  by  the  decision  of  a 
court  martial  pursuant  to  law.  If  each  of  the  officers  thus  de- 
prived of  his  command  was  in  reality  deprived  of  his  office,  as 
must  be  the  case,  if  the  relator's  ground  is  well  taken,  then  I 
entertain  no  doubt  that  the  acts  of  1846  and  1847,  which  wrought 
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sach  oonsequences,  and  under  which  alone  the  relator  claims, 
were  nnconatitutional  and  void.  Of  course,  in  that  event,  the 
relator  could  have  no  assistance  from  this  court  in  obtaining  the 
command  of  which  he  is  in  pursuit.  That  the  legislature  in- 
tended no  such  result  as  this,  is  abundantly  obrious  from  the 
21st  section  of  the  act  of  1847,  which  provides  that  ''all  com- 
missioned officers  rendered  supernumerary  by  the  provisions  of 
this  act,  shall  be  entitled  to  all  the  privileges  conferred  by  any 
preceding  law  {except  command,)  and  shall  be  exempt  from  the 
performance  of  any  military  duty,  except  in  cases  of  war  and 
insurrection,  provided  they  shall  within  one  year  report  them- 
selves to  the  adjutant  general  as  such."  The  same  provision, 
substantially,  is  contained  in  }  24  of  article  1,  of  title  4  of  the 
act  of  ApritlT,  1854,  in  relation  to  the  militia,  {Laws  of  1854, 
ch.  898,  pp.  1015,  1081,)  as  well  as  in  §  8  of  chapter  807  of 
1849.  The  same  power  to  remove  from  command,  without  re- 
moving from  office,  is  clearly  recognized  in  the  provisions  of 
1  JR.  S.  294,  }}  6,  7,  though  the  power  is  there  carried  so  fiir 
as  almost  to  amount  in  many  cases  to  an  absolute  removal  from 
office. 

It  was  said  by  the  learned  judge  in  the  court  below,  that  the 
commission  to  the  defendant,  if  valid,  in  effect  removed  the  re- 
lator from  the  office  of  brigadier  general  of  his  brigade ;  that 
there  was  but  little  difference^  between  removing  an  officer,  and 
permanently  depriving  him  of  his  powers.  That  may  be  so, 
as  to  civil  officers.  But  is  it  equally  true  of  military  officers  ? 
And  if  it  be  so,  is  the  deprivation  of  command,  a  permanent 
deprivation  of  the  powers  of  a  military  officer  ?  In  my  opinion, 
this  cannot  be  true  of  the  relator.  He  is,  by  the  express 
provisions  of  law,  still  entitled  to  all  the  privileges  of  his 
office,  except  command.  He  still  retains  his  commission.  The 
same  authority,  that  has  now  deprived  him  of  the  command, 
and  attempted,  whether  rightfully  or  not,  to  confer  it  on  the 
defendant,  may,  at  any  time,  restore  it  to  the  relator,  if  the 
brigade  district  is  not  yet  frilly  organized.  Would  such  an 
order,  if  now  made,  be  a  reappointment  to  office,  or  would  it  be 
merely  imposing  new  duties  on  one  formerely  appointed  to  an 
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oflSce,  and  still  continuing  to  hold  it,  though  temporarily  de- 
prived of  his  '^  command  ?"  Certainly  the  principle  that  com- 
mand is  essential  to  the  very  existence  of  a  military  office, 
cannot  apply  to  forces  in  actual  service,  as  to  the  army  or  navy 
of  the  United  States,  or  to  our  own  militia  in  the  field  during 
a  wax.  It  has  never  been  dreamed  that  the  head  of  a  military 
force  may  not  select  his  own  officers  for  the  arduous  duties  re- 
quired of  them,  and  on  account  of  their  personal  fitness  therefor. 
This  power  to  select,  implies  the  power  to  give  place  to  the 
person  selected,  not  necessarily,  or  even  commonly,  by  dis- 
placing from  office,  but  from  the  command.  If  the  colonel  of 
one  of  the  regiments  in  the  army  of  the  United  States,  is 
found  to  be  incapacitated  for  command,  for  any  cause,  whether 
sufficient  for  removal  from  office,  or  not,  the  head  of  that  army 
could  undoubtedly  take  from  him  the  active  command,  and  give 
it  to  another  officer.  The  pay  of  the  colonel  would,  in  such 
case,  continue,  with  all  the  other  privileges  of  his  rank,  till,  on 
a  regular  trial,  he  had  been  deprived  of  his  commission  and  his 
office.  Or,  if  the  incapacity  is  subsequently  found  to  be  re- 
moved, he  may  be  restored  to  his  command,  simply  by  an  order, 
similar  to  that  which  deprived  him  of  it.  The  same  principle  is, 
and  necessarily  must  be,  applicable  to  the  navy,  whether  the 
command  of  a  squadron  or  a  ship,  or  any  less  important  duty 
be  concerned.  Upon  principle,  the  same  rule  must  apply  to 
the  militia  of  the  state  in  time  of  peace.  No  one  will  doubt 
that  it  applies  to  them  during  a  war,  or  when  in  active  service. 

The  relator,  then,  has  not  been  ^^ permanently^  deprived  of 
his  powers.  He  has  lost  his  command,  but  may  receive  it 
again  at  any  moment.  But,  in  my  judgment,  such  an  officer 
may  lose  his  command  forever,  without  being  deprived  of  his 
office,  or  infringing  the  constitution.  No  one  can  doubt  the 
power  of  the  legislature  to  alter,  either  by  increasing  or  dimin- 
ishing, the  number  of  the  regimental,  brigade  or  division  dis- 
tricts of  the  state.  The  learned  judge  at  the  special  term 
admits  the  existence  of  this  power.  The  relator's  whole  case 
stands  upon  it,  For  without  it  the  act  of  1847,  under  which 
he  claims,  is  void.    But  by  such  an  alteration  some  officers  will 
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be  deprived  of  actual  command.  They  will,  however,  still  re- 
tain their  offices,  and  all  the  priTileges  attached  thereto,  except 
command.  If  on  the  organisation  of  the  new  regiment,  brigade 
or  division,  the  command  is  transferred  to  the  officer  duly  elected 
or  appointed  to  the  command  thereof,  pnrsnant  to  the  consti- 
tution and  laws,  no  one  can  believe  that  the  constitution  is 
violated,  or  that  vested  rights  of  the  officers  rendered  SHpemor 
merary,  are  invaded. 

As  has  been  already  stated,  when  the  relator  was  elected  to 
office  in  1841,  his  brigade  was  by  law  (1  R.S.294,  §  2)  liable 
to  be  annexed  to  or  consolidated  with  any  other  or  others  in 
the  state',  at  the  mere  pleasure  of  the  commander-in-chief.  He 
might,  by  such  action,  have  been  at  any  time  rendered  super- 
numerary. He  assumed  his  office  with  that  contingency 
directly  in  view.  The  command  of  the  new  brigade  which 
would  thus  have  been  created,  could  certainly  have  passed  to 
the  proper  officer,  whether  appointed  by  the  commander-in- 
chief  or  elected  by  the  brigade,  without  impairing  either  the 
constitution  or  the  relator's  rights.  By  the  statute  he  wonld 
have  retained  his  commission  and  his  rank,  and  all  the  privi- 
leges of  his  office,  notwithstanding  the  loss  of  his  command. 
So,  I  think,  it  will  appear  he  has  done  in  the  present  case,  not- 
withstanding the  defendant's  appointment.  And  it  can  make 
no  difference  that  the  relator  was  rendered  supernumerary,  not 
by  the  mere  act  of  the  commander-in-chief  alone,  as  contem- 
plated by  the  revised  statutes,  but  by  the  provisions  of  a  law 
which  the  commander-in-chief,  as  governor,  united  with  the  leg- 
islature in  enacting,  and  his  acts  under  that  law.  By  the  act 
of  1847,  therefore,  the  relator  was  merely  detailed  for  the 
performance  of  a  particular  duty  in  organizing  the  new  brigade. 
He  had,  so  to  speak,  no  property  in  it.  He  was  not  its  regular, 
elected,  permanent  commander.  The  constitution  had  secured 
to  the  brigade  the  right  of  electing  for  themselves  that  officer. 
Upon  his  election,  as  provided  by  section  20  of  the  act,  the  or- 
ganization of  the  brigade  would,  except  the  mere  form  of  com- 
missioning the  officers,  be  complete.  If  the  relator  had  been 
thus  elected,  he  would  have  received  a  new  c<»Dmission.  ((  23.) 
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Had  aaother  person  been  elected,  the  relator  would  have  been 
rendered  a  supernumerary.  He  would  have  been  relieved  of 
the  burden  of  performing  military  duty,  but  would  still  have 
retained  his  commission,  and  all  the  privileges  of  his  office,  ex- 
cept actual  command.  I  do  not  see  that  in  that  case  he  could 
«yer  regain  a  command,  except  by  a  change  of  the  law,  or  a  new 
election  to  office.  It  would  seem,  however,  that  the  duties  thus 
imposed  upon  the  relator  and  other  officers  who  stood  in  a  simr 
ilar  position  under  the  act  of  1847,  were  not  satis&ctorily  pei^ 
formed.  For  on  the  10th  of  April,  1849,  another  act  was 
passed,  "  making  farther  provision  for  the  organization  of  the 
militia,"  &c.  {Laws  of  1849,  p.  488,  ok.  807.)  The  constitu- 
tion  had  provided  {Art  11,  §  €)  that  in  case  the  moda  of  election 
and  appointment  of  militia  officers  thereby  directed,  should  not 
be  found  conducive  to  the  improvement  of  the  militia,  the  legis* 
lature  might  abolish  the  same,  and  provide  by  law  for  their  ap- 
pointment and  removal,  if  two-thirds  of  the  members  present 
in  each  house  should  concur  therein.  The  act  of  1849  was 
passed  in  that  manner.  By  section  1  of  this  act,  the  com- 
mander-in-chief was  authoriced  and  empowered,  if,  in  his  opin- 
ion, the  public  service  should  require  it,  to  assign  the  arnimand 
of  any  of  the  military,  brigade  or  regimental  districts,  to  any , 
brigadier  general  or  colonel  residing  therein,  without  regard  to 
rank.  This  provision  virtually  repealed  section  6  of  the  act  of 
1847,  which  required  that  such  command  should  be  assigned  by 
the  commander-in-chief  to  the  brigadier  general  residing  in  the 
district,  highest  in  rank,  who  was  in  command  on  the  1st  of 
November,  1846,  and  who  had  rendered  the  services  specified 
in  the  act  The  relator  had  received  the  command  under  the 
latter  provision  of  law,  and  its  repeal  left  him  to  depend  for  the 
continuance  of  that  command  solely  upon  the  pleasure  of  the 
commander-in-chief.  There  are  many  other  provisions  of  the  act 
of  1849,  looking  to  the  speedy  reorganization  of  the  militia, 
which  it  is  unnecessary  here  to  notice.  But  it  will  be  observed 
that  the  legislature,  in  this  act,  treat  the  former  officers  as  still 
in  office,  and  authorised  to  exercise  all  its  functions,  though 
they  had  been  previously  deprived  of  their  command,  under  the 
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acts  of  1846  and  1847.    The  act  also  speaks  of  assigning'  the 
command  to  an  officer,  as  something  entirely  distinct  from  ap- 
pointing him  to  office.     Notwithstanding  the  provisions  of  this 
act,  the  enrollment  of  the  militia  of  the  state  appears  still  to 
have  remained  incomplete.     On  the  16th  of  April,  1851,  an- 
other act  was  passed,  also  by  a  two-thirds  vote,  "  For  the  en- 
rollment of  the  militia,"  and  for  other  purposes.     {Laws  of 
1861,  cA.  180,  ;?.  307.)    By  its  first  section,  the  commander-in- 
chief  was  authorized  and  empowered  to  appoint  and  commission 
the  brigade,  regimental  and  company  officers,  necessary  to  contr 
pleie  the  organization  of  all  military  districts  not  thenorffon- 
ized.     A  provision  subs^ntially  similar  is  contained  in  section 
43  of  title  fi  of  the  act  of  April  17, 1854.  {Laws  of  1854,  chap. 
898,  pp.  1015,  1028.)     That  section  is  in  these  words :  «  The 
commander-in-chief  is  hereby  authorized  and  empowered  to  ap- 
point and  commission  the  brigade,  regimental  and  company 
officers  necessary  to  facilitate  the  organization  of  all  military 
districts  not  now  sufficiently  organized  to  authorize  an  dec- 
turn.     All  officers  superseded  by  such  appointment  shall  become 
supernumerary  officers."    This  act  is  stated  in  the  session  laws 
to  have  been  passed,  "  three-fifths  being  present."    It  is,  in  my 
judgment,  unnecessary  to  inquire  whether  two-thirds  of  the 
members  present  in  each  house  concurred  in  the  passage  of  this 
act,  as  required  by  section  6  of  article  11  of  the  constitution. 
For  the  same  authority  which  section  43  of  this  act  confers,  had 
been  previously  conferred  by  the  statutes  above  cited,  which 
were  passed  in  the  manner  prescribed  by  this  provision  of  the 
constitution.     But  upon  reference  to  the  journals  of  the  legis- 
lature, to  which  it  is  now  well  settled  that  we  may  look,  it  ap- 
pears that  this  law  was  passed  by  the  concurrent  votes  of  more 
than  two-thirds  of  the  members  present  in  each  house.     {See 
Assembly  Journal  of  1854,  p,  757  ;  Senate  Journal^  p.  840.) 
It  should  be  observed,  however,  that  none  of  these  acts  pur- 
ports or  proposes  to  "abolish"  the  mode  of  election  and  appoint- 
ment of  militia  officers  directed  in  the  constitution,  and  to  provide 
a  different  system  for  their  appointment  and  removal.     On  the 
contrary,  all  these  statutes  preserve,  in  express  terms,  the  con^ 
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stitntional  method  of  election  and  appointment.  {See  act  of 
1864,  tiL  2,  §§  1  anrf  5,  pp.  1016,  1017.)  The  provisions  of 
the  statutes  above  cited  all  relate  to  the  appointment  or  selec* 
tion  of  officers  who  are  to  be  charged  with  a  mere  temporary 
function  in  reorganizing  the  militia,  and  preparing  it  for  the 
dae  election  of  its  own  permanent  officers,  in  the  mode  pointed 
ont  in  the  constitution. 

It  is  tme  that  certain  provisions  of  the  act  of  1854,  clearly 
confer  on  the  commander-in-chief  the  power  to  appoint  i^nd  com- 
mission the  brigade,  regimental  and  company  officers,  necessary 
to  facilitate  the  organization  of  all  the  military  districts,  not 
then  sufficiently  organized  to  authorize  an  election.  ( Title  2, 
§  43,  p.  1023.)  And  the  officers  thus  appointed  are  not  to  be 
superseded  by  an  election.  ( Title  4,  art,  1,  §§  22, 23,  fji.  1034, 
1035.)  As  the  validity  of  the  defendant's  appointment  does 
not  come  in  question  in  this  case,  it  is  not  necessary  to  express 
any  opinion  as  to  the  validity  of  this  latter  provision,  dispensing 
with  an  election  in  a  case  where  an  appointment  has  been  made. 
Although  it  would  seem  that^  as  the  greater  includes  the  less, 
if  the  legislature,  by  an  enactment  passed  in  a  certain  manner, 
may  abolish  one  system  entirely,  and  provide  a  different  system 
in  its  stead,  they  may  by  an  enactment,  passed  in  the  proper 
manner,  change  the  existing-system  only  in  certain  parts,  or  to 
a  limited  extent,  or  for  a  temporary  period.  But  I  entertain 
no  doubt  that,  either  under  this  act  or  the  act  of  1851,  the  gov- 
ernor might  confer  on  the  defendant  such  powers  as  were  neces- 
sary to  &cilitate  the  organization  of  the  seventh  brigade,  if  it 
were  not  sufficiently  organized^to  authorize  an  election. 

In  his  answer  in  this  case  the  defendant  avers  that  the  7th 
brigade  district,  (which  appears  from  the  whole  case  to  have 
been  under  the  command  of  the  relator  up  to  the  time  of  the 
defendant's  appointment,)  "  was  not,  at  any  time  on  or  before 
the  17th  day  of  April.  1854,  and  has  never  since  been,  suffi- 
ciently organized  to  authorizie  the  election  of  a  brigadier  gen- 
eral, and  that  on  the  5th  of  May,  1855,  the  said  brigade  district 
was  not  sufficiently  organized  to  authorize  an  election,  and  that 
the  appointment  of  a  brigadier  general  of  the  seventh  brigade, 
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then  partially  formed  therein,  was  necessary  to  facilitate  the 
organization  of  such  district"  In  my  judgment,  aU  these  are 
material  and  traversable  allegations  of  &ct,  and  as  such  are  ad* 
mitted  by  the  demurrer  to  be  true.  As  to  the  first  two,  vis: 
the  fact  that  when  the  law  of  1854  was  passed,  and  when  the 
defendant  was  appointed,  there  was  not  a  sulDScient  organia- 
tion  in  the  district  to  authorize  the  election  of  a  brigadier  gen- 
oral,  there  is,  it  seems  to  me,  no  room  for  doubt.  The  acts  of 
1861  and  1854  both  declare  that  the  governor  is  to  appoint  in 
the  districts  not  then  organized.  All  other  districts  not  in- 
cluded in  this  description  are  of  course  excluded  from  the 
power.  Whether  the  seventh  brigade  district  was  or  was  not 
within  the  description  in  the  statutes,  is  a  simple  question  of 
fact.  The  existence  or  the  absence  of  an  organization  in  the 
district  sufficient  to  authorize  an  election,  is  as  capable  of  proof* 
as  any  other  fact ;  and  it  may  as  properly  be  asserted  in  the 
words  of  the  law,  as  to  set  forth  in  detail  the  separate  steps 
which  constitute  the  organization.  The  third  of  these  aver- 
ments, viz :  the  necessity  for  the  appointment  of  a  brigadier 
general  in  the  district  to  facilitate  its  organization,  was,  I  think, 
also  a  proper  question  of  fact,  though  it  do^s  not  at  first  view 
seem  to  admit  of  quite  the  same  degree  of  ease  in  proving  or 
disproving  it.  But  that  necessity  was  committed  by  the  legis- 
lature to  the  commander-in-chief.  The  exercise  by  him  of  the 
power  of  appointment,  conferred  by  the  statute  upon  him  in 
case  there  should,  in  his  opinion,  be  a  necessity  for  the  use  of 
the  power,  would  probably  be  conclusive  evidence  of  the  exist- 
ence of  that  necessity,  in  every  court  and  tribunal. 

But  it  is  said  this  averment,  that  the  brigade  was  not  organ- 
ized, is  the  mere  allegation  of  an  inference  or  conclusicHi,  witfar 
out  setting  forth  the  facts  on  which  it  is  fi)nnd6d,  and  is  there- 
fore insufficient.  I  capnot  concur  in  this  view.  The  want  of 
an  organization  is  the  precise  fact  which  the  statute  declares 
shall  give  the  commander-in-chief  power  to  appoint.  The 
pleader  has  stated  all  that  was  necessary,  in  stating  that  hct 
The  allegation  will  be  sustained  by  showing  that  the  brigade 
had  not  been  divided  into  regimental  or  company  distrietS)  as 
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required  by  sections  5  and  6  of  the  act  of  1847,  or  that  six 
companies  had  not  been  organized  in  any  regimental  district, 
or  had  not  elected  their  officers,  or  that  th.e  officers  of  such  com- 
panies, if  formed,  had  not  elected  their  regimental  officers,  or  * 
that  the  field  officers  of  the  regiments  had  not  elected  their 
brigadier  general  and  brigade  inspector,  according  to  the  pro- 
visions of  sections  7-20  of  the  same  act.  To  have  averred 
these  several  particulars,  or  any  of  them,  would  have  been 
merely  pleading  the  evidence.  The  defendant  has  averred  the 
&ct  that  no  sufficient  organization  existed  in  the  brigade  to  war- 
rant  an  election  for  brigadier  general.  If  that  is  denied,  he 
will  establish  it  by  the  proof  of  either  of  the  matters  referred 
to,  in  which  the  statutory  requirements  have  not  yet  been  com- 
plied with«  It  would  have  been  improper  to  fill  the  answer 
with  the  details  of  this  evidence.       , 

Nor  can  I  see  that  there  is  any  presumption  that  the  regi- 
ments and  companies  of  the  relator's  brigade  were  duly  officered. 
The  statutes  for  the  period  between  1847  and  1854  are  con- 
stantly asserting  the  fact  that  many  military  districts  are  not 
organized,  and  as  constantly  making  new  provisions  for  their 
organization.  It  is*  obvious  that  the  relator's  brigade  had  not 
fully  completed  its  organization,  prior  to  the  passage  of  the  act 
of  1854.  For  if  it  had,  it  would  have  elected  its  own  brigadier 
general,  who  would  then  have  assumed  the  command,  and  ex- 
cluded both  these  gentlemen  therefrom.  Whatever  might  be 
the  presumption  as  to  a  completed  military  system,  that  the 
regiments  and  companies  were  duly  officered,  certainly  no  such 
presumption  exists  in  reference  to  the  imperfect  system  which 
is  gradjially  growing  up  to  take  the  place  of  that  abolished  by 
the  acts  of  1846  and  1847.  The  allegation  of  the  defendant's 
answer  is  then,  in  substance,  an  allegation  that  the  relator's 
brigade  was  not  duly  officered,  and  that  fact  stands  admitted 
by  the  demurrer. 

It  also  appears  that  on  the  5th  of  May,  1855,  the  command- 
er-in-chief appointed  and  commissioned  the  defendant  as  brig- 
adier general  of  the  seventh  brigade.  Of  this  appointment,  as 
such,  certainly  the  relator  cannot  complain.    It  does  not  affect 
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or  purport  to  affect  him  in  any  manner.  The  commiBsion  to 
the  defendant  does  not  state  that  he  is  appointed  in  the  place 
or  stead  of  the  relator,  nor  make  any  allusion  to  him  whatever. 
It  does  not,  in  terms,  or  by  any  provision  of  law,  operate  as  a 
supersedeas  of  the  relator.  Whether  the  appointment  is  valid 
or  void,  the  relator  retains  his  office,  with  all  its  privileges,  the 
command  included.  The  office  of  brigadier  general  is  not  like 
that  of  sheriff  or  county  clerk,  of  which  there  can  be  but  a 
single  incumbent,  for  clearly  several  such  officers  may  co-exist 
in  the  same  district,  though  only  one  can  have  the  actual  com- 
mand. 

It  is  true  the  defendant  was  commissioned  as  brigadief'  gen- 
eral of  the  seventh  brigade,  and  the  relator  was  then  in  com- 
mand of  that  brigade.  But  the  commission  to  the  defendant 
did  not  give  him  the  command  of  the  brigade,  nor  did  the  re- 
lator hold  the  command  by  virtue  of  his  commission.  He  was 
elected  and  commissioned  as  the  general,  not  of  the  seventh,  but 
of  the  fifteenth  brigade.  All  his  powers  over  the  seventh  brig- 
ade were  derived  from  the  5th  section  of  the  act  of  May  13, 
1847,  and  the  general  orders  of  June  9, 1847,  which,  pursuant 
to  that  section,  assigned  to  him  the  command.  This  section,  as 
already  stated,  is  in  effect  repealed  by  section  1  of  the  act  of 
April  10, 1849.  By  this  enactment,  if,  in  the  opinion  of  the 
commander-in-chief,  the  public  service  should  require  it,  the 
command  of  the  seventh  brigade,  which,  by  the  former  act, 
was  absolutely  secured  to  the  relator,  might  be  assigned  to  any 
brigadier  general  or  colonel  residing  in  the  district.  The  de- 
fendant was,  previous  to  his  appointment  as  brigadier  general, 
a  colonel  residing  within  the  seventh  brigade  district  Even 
if  the  defendant's  appointment  as  general  were  invalid,  still  the 
command  of  the  brigade,  so  far  as  it  is  disposed  of  under  any  of 
these  statutes,  this  temporary  function  in  reorganizing  the  brig- 
ade, might  have  been  assigned  to  him  as  a  colonel,  by  the  com- 
mander-in-chief, under  sec.  1  of  the  act  of  April  10, 1849 ;  and 
in  order  to  retain  absolutely  the  command  of  this  brigade,  the 
relator  must  prove  this  provision  of  the  statute  of  1849  to  be 
unconstitutional  and  void.   Although  it  seems  now  to  be  thought 
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the  principal  duty  of  the  courts  to  declare  laws  nnconstitutional 
and  void,  I  imagine  it  will  hardly  be  contended  that  this  sec- 
tion is  such ;  certainly  the  learned  counsel  for  the  relator  did 
not  assume  any  such  position  upon  the  argument. 

If  then  the  relator  cannot  complain  of  the  appointment  and 
commissioning  of  the  defendant,  what  is  the  real  and  precise 
ground  of  his  present  proceeding  ?  His  own  allegations  do  not 
state  it  with  much  distinctness,  and  hence,  probably,  has  arisen 
most  of  the  difficulty  of  the  case.  But  the  defendant's  return 
discloses  the  point  with  entire  certainty.  On  the  5th  of  May, 
1855,  the  day  of  the  defendant's  appointment,  the  commander- 
in-chief  issued  an  order  in  the  following  terms : 

"  STATE  OP  NEW  YORK,  HEAD  QUARTERS. 

Adjutant  General's  Office,  j 

Albany,  May  6,  1855. 
General  Orders  No.  17. 

It  is  hereby  ordered  that  so  much  of  the  general  orders  of 
June  9th,  1847,  as  assigned  the  command  of  the  seventh  brigade 
N.  Y.  S.  M.,  to  Brigadier  General  Munson  I.  Lockwood,  be  and 
the  same  is  hereby  countermanded. 

William  W.  Scrugham  haying  been  duly  appointed  and  com- 
missioned as  brigadier  general,  will  assume  the  command' of  said 
brigade,  and  the  officers  attached  to  the  several  regiments  com- 
posing the  same  will  report  to  him  for  duty.  Brigadier  general 
William  W.  Scrugham  is  charged  with  the  duty  of  promulgat- 
ing this  order. 

By  order  of  the  Commander-in-Chief. 

RoBT.  H.  Pruyn,  Adj't  Gen'l." 

This  is  the  grievance  of  which  the  relator  asks  us  to  take 
cognizance.  He  derived  his  command  of  the  brigade  in  question 
from  a  general  order  of  his  commander-in-chief.  He  has  lost 
that  command  by  another  order  of  the  same  officer.  He  asks 
this  court  to  restore  to  him  what  he  has  thus  lost ;  and  to  do  so 
by  means  of  a  peremptory  mandamus  directed  to  the  defendant, 
enjoining  him  to  permit  the  relator  to  exercise  the  office  of  brig- 
adier general,  without  interruption  or  intrusion  &om  the  de- 
fendant. 

Vol.  XXV.  30 
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There  are  seyeral  conclusive  answers  to  snch  an  application. 
One  is,  as  was  suggested  at  the  commencement,  that  the  judg- 
ment asked  for  will  certainly  subject  the  defendant  to  pumsh- 
ment,  either  from  this  courts  or  from  his  military  superiors. 
For,  unless  he  has  the  power  of  serving  at  the  same  time  two 
masters  who  give  contradictory  commands,  he  must  disobey 
either  one  or  the  other,  and  will  be  dealt  with  accordingly. 
Another  answer  is,  that  if  the  defendant  is  enjoined,  as  the  re- 
lator desires,  it  will  not  restore  the  relator  to  his  command.  That 
will  require  something  more  than  the  acts  or  omissions  of  the 
defendant  or  of  this  court.  Still  another  answer  might  be  that 
the  last  order  of  the  commander-in-chief,  depriving  the  relator 
of  his  command,  is  right,  and  is  well  warranted  by  the  laws  and 
the  constitution.  So  it  certainly  is,  in  my  judgment  But  I 
prefer  to  put  my  decision  of  this  case  upon  still  another  ground. 
I,  for  one,  disclaim  any  power  whatever  to  review  this  order  of 
the  commander-in-chief,  or  to  pass  upon  its  validity.  The  gov- 
ernor, as  the  commander-in-chief  of  the  militia,  is  made  the  su- 
preme head  of  the  military  forces  of  the  state.  The  relator  and 
every  other  subordinate  officer  is  dependent  on  him,  and  owes 
obedience  to  him.  The  constitution  and  laws  have  reposed  such 
confidence  in  him,  as  to  make  him  the  ultimate  judge  of  every 
disputed  election  in  the  militia  of  the  state.  We  can  no  more 
review  his  orders  to  his  subordinates,  in  relation  to  the  military 
affairs  committed  to  his  discretion,  as  was  the  matter  of  which 
the  relator  complains,  than  we  can  review  his  acts  in  granting 
pardons  or  nominating  to  office.  Those  orders  are  as  much  be- 
yond our  revision  as  are  the  orders  of  the  president  or  secretary 
at  war,  in  reference  to  the  army  of  the  United  States.  This 
does  not  imply  that  his  powers  as  oommander-in-chief  are  with- 
out limit,  or  that  he  may  make  any  order  he  chooses,  without 
reference  to  right  or  wrong.  If  he,  or  any  of  his  subordinates 
by  his  order,  shall  wrongfully  take  private  property,  or  invade 
the  liberty,  or  injure  the  person  of  a  citizen,  this  court  may 
doubtless  award  damages  to  the  injured  party  against  the  wrong- 
doer ;  and  in  such  an  action  may  pass  upon  the  validity  of  the 
governor's  orders,  when  pleaded  as  a  justification  of  such  an  act, 
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Bat  in  this  proceedings  th«  order  of  May  5, 1855,  is  incapable 
of  review.  And  as  long  as  that  part  of  it  which  countermands 
the  order  of  Jane  9, 1847,  assigning  the  command  of  the  seventh 
brigade  to  the  relator,  remains  operative,  the  relator  cannot  ex- 
ercise the  command  of  this  brigade.  Whether  the  defendant 
can  do  so  or  not,  is,  therefore,  wholly  immaterial  to  a  decision 
on  the  relator's  prayer  for  relief.  The  relator  has  been  deprived 
of  his  command  by  this  order  of  his  superior,  not  by  any  act  of 
the  defendant  If  he  can  be  reinstated  in  his  command  at  all, 
he  mast  apply  to  a  tribunal  wholly  distijict  from  this. 

This  conclusion  renders  it  quite  unnecessary  to  express  any 
decisive  opinion  upon  the  question  whether  the  governor  had  the 
power  to  appoint  and  conmdssion  the  defendant  as  brigadier 
general,  or  whether  we  can  examine  that  power  by  the  writ  of 
mandamus. 

The  judgment  of  the  special  term  must  be  reversed,  and  judg- 
ment rendered  in  favor  of  the  defendant,  on  the  demurrer  to  his 
return,  adjudging  the  return  to  be  stifficient^  and  denying  a  pe- 
remptory mandamus. 

Strong,  P.  J.,  dissented,  for  the  reasons  given  by  him  at  the 

special  term.    {See  20  Barb.  802.) 

Judgment  reversed. 

[DuTCHBss  General  Term,  April  14,  1867.  iSL  B.  Strong,  Bvrdseye  and 
EwuM,  Jfutioos.] 


W.  A.  White  and  I.  White  vs»  Seavhji. 

Whcro  ihe  defendaot  ikisely  represented  to  the  p]amti£&  that  he  had  a  written 
oootract  with  B.  for  the  premises  on  which  he,  the  defendant,  resided,  and  that 
he  had  fall  control  of  the  dam  and  water-privilege,  and  thereby  induced  the 
pfadnttflb  to  enter  into  an  agreement  with  him  for  the  purchase  of  the  prem- 
ises and  water-power,  when  in  fhct  the  defendant  had  no  such  contract  with  B., 
and  no  such  control ;  Held  that  an  action  would  lie,  under  such  circumstances, 
to  recoYer  damages  fbr  such  &lso  representations,  if  the  plaintiffs  were  them- 
selves free  from  (kult ;  and  had  no  means  of  ascertaining  the  fUsity  of  the  rep- 
nseaUiUoDB. 
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Bat  a  parcbaser  is  bound  to  exercise  ordinary  prudence  and  discretion ;  and  V 
the  means  of  knowledge,  respecting  the  title,  are  within  his  power,  and  be  neg- 
lects to  make  the  proper  inquiry,  he  loses  his  remedy  against  the  vendor,  (or 
any  fraudulent  representations  the  latter  may  make. 

Thus,  where  the  purchasers  knew  that  the  title  to  the  premises  they  had  agreed 
to  purchase  was  to  come  from  B.,  a  third  person,  and  although  the  latter 
resided  near  them,  they  neglected  to  inquire  of  him,  as  to  the  nature,  and  ex- 
tent, of  the  vendor's  rights  in  the  property ;  or  to  insist  upon  the  production 
of  the  contract  which  the  vendor  claimed  to  hold,  for  the  purchase  thereof, 
from  B. ;  t^  was  held  that  no  action  would  lie  against  the  vendor,  for  fhiuda- 
lent  representations  respecting  his  rights  in  the  premises. 

It  seems  a  justice  of  the  peace  has  no  jurisdiction  of  an  action  to  recover  dam* 
ages,  for  fraud  in  the  sale  and  purchase  of  real  property. 

THIS  was  an  action  originally  brought  in  a  justice's  court  of 
Saratoga  county.  The  complaint  averred  that  the  defend- 
ant, in  the  month  of  April,  1853,  falsely  and  fraudulently  repre- 
sented to  the  plaintiff  that  he  had  a  written  contract  with  Ely 
Beecher  for  the  premises  on  which  the  defendant  then  resided, 
including  a  certain  dam  and  other  appurtenances  for  supplying 
water  to  the  shop,  on  said  premises,  to  carry  a  wheel  for  ma- 
chinery purposes,  and  that  he  had  full  control  of  said  dam  and 
the  water,  and  that  said  contract  secured  to  him  a  warranty  <leed 
thereof;  that  the  plaintiffs  were  induced  by  such  representations, 
which  were  to  the  knowledge  of  the  defendant  false,  to  enter 
into  and  execute  with  the  defendant,  at  a  great  price,  a  contract 
for  the  purchase  of  said  premises,  and  to  pay  to  him  $100  \  aud 
that  they  otherwise  sustained  great  damage  and  loss. 

The  defendant,  in  his  answer,  after  a  general  denial,  averred 
that  the  money  mentioned  in  the  complaint  was  paid  to  apply  on 
a  contract  in  writing,  dated  April  6,  1853,  between  the  parties, 
for  the  purchase  by  the  plaintiffs  of  the  house  and  lot  whereon 
the  defendant  resided,  and  certain  lumber  and  tools.  That  the 
plaintiffs  wholly  failed  to  perform  said  contract,  on  their  part ; 
and  that  the  defendant  had  sustained  damages  on  account  thereof, 
to  the  amount  claimed  by  the  plaintiffs.  On  the  trial,  the  plain- 
tiffs introduced  as  a  witness  Joseph  Covell,  who  testified  that  he 
drew  the  written  contracts  between  the  parties,  on  the  6th  day 
of  April,  1853.  The  parties  came,  on  that  day,  to  his  house,  . 
together,  and  the  defendant  said  he  had  been  selling  his  place! 
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to  the  plaintiffs,  and  wanted  the  witness  to  draw  the  writings. 
The  witness  asked  the  defendant  if  he  had  a  written  contract 
with  Beecher ;  he  answered  that  he  had,  and  that  it  entitled  him 
to  a  warranty  deed.  The  witness  asked  him  if  he  had  it  with 
him :  he  said  he  had  not.  The  witness  asked  him  what  was  in- 
cluded in  the  contract.  He  said,  his  house,  barn,  shop,  water 
privilege,  and  about  an  acre  of  land.  The  water  privilege  he 
described  as  a  privilege  for  carrying  his  shop  works,  and  which 
he  used  to  carry  his  machinery.  This  testimony  was  objected 
to  by  the  defendant's  counsel,  on  the  grounds  :  1.  That  whatever 
the  defendant  said  to  the  witness,  by  way  of  answers  to  his 
questions,  after  the  agreement  to  sell*was  made,  was  improper 
evidence,  as  it  produced  no  impression  on  the  plaintiffs.  2.  That 
it  was  immaterial,  and  irrelevant.  The  justice  overruled  the 
objections,  and  received  the  evidence.  The  witness  stated  that 
he  then  drew  up  the  contracts,  which  were  signed  and  executed 
by  the  parties,  and  left  with  him  for  safe  keeping.  On  the  19th 
of  May  following,  the  parties,  with  the  witness,  met  at  Beecher's 
house  to  close  the  matter.  The  defendant  and  Beecher  were  to 
look  over,  and  ascertain  how  much  was  due  Beecher,  and  the 
plaintiffs  were  to  pay  off  Beecher  and  the  defendant  and  take 
their  title.  The  defendant  then  said  there  was  no  written  agree- 
ment between  him  and  Beecher ;  only  a  verbal  understanding 
in  regard  to  the  premises,  which  was  not  for  a  full  deed  of  the 
water  privilege,  but  only  for  carrying  on  the  wagon  making  busi- 
ness and  a  turning  lathe ;  and  that  he  was  to  be  precluded  from 
any  thing  else.  There  was  a  writing  present,  which  stated 
those  facts,  and  the  defendant  said  that  was  the  agreement.  One 
of  the  plaintiffs  said,  "that  is  not  such  a  deed  as  you  told 
us  we  were  entitled  to ;  you  told  us  you  were  to  have  a  full  deed 
of  the  water  privilege,  and  we  shall  accept  no  other."  The  de- 
fendant said,  "  you  can  have  such  a  deed  as  I  was  to  have."  The 
defendant  reserved  the  lumber  and  tools  specified  in  the  contract, 
and  the  plaintiffs  were  to  have  all  the  rest  of  the  defendant's 
lumber  lying  at  different  places ;  some  on  the  premises ;  some 
at  the  mill ;  and  some  at  the  river.  The  plaintiffs  were  to  oc- 
cupy the  shop  with  the  defendant  until  the  first  of  June.    The 


238  OASES  IN  THE  SUPREME  COURT. 

White  V.  Seaver. 

witness  had  seen  the  plaintiffs  at  work  in  the  shop.  The  pkon- 
tiffs  fnrther  proved  that  while  the  parties  were  negotiating,  at 
the  defendant's  shop,  for  the  purchase  and  sale  of  the  premises^ 
before  the  contracts  were  drawn  up,  the  defendant  said  he  had 
the  best  water  privilege  there  was  on  the  stream,  for  carrying 
on  his  shop  and  carrying  his  machinery ;  said  he  had  fioJl 
control  of  the  creek.  The  defendant  told  the  plaintiffs,  both 
before  and  after  the  contracts  were  drawn  and  executed,  that  he 
had  full  control  of  the  creek.  The  plaintiffs,  after  the  contracts 
were  executed,  used  some  of  the  lumber  which  they  agreed  to 
purchase  of  the  defendant.  The  plaintiffs  also  proved  that  pre- 
vious to  the  20th  of  Ma/,  1853,  they  paid,  for,  and  to,  the  de- 
fendant, on  the  contract,  the  sum  of  $84.87.  A  witness  was 
asked  by  the  plaintiffs'  counsel,  from  his  knowledge  of  the  cir- 
cumstances, what  would  be  the  damage  to  the  plaintiff^  in  not 
receiving  the  premises  according  to  the  representations,  and  the 
contract.  The  question  was  objected  to,  on  the  grounds  that  the 
plaintiffs  had  not  shown  a  performance  of  the  contract,  on  their 
part ;  that  they  had  shown  no  fraud ;  that  they  had  not  shown 
that  the  defendant  had  not  performed  his  contract ;  that  the 
witness  had  not  shown  himself  competent  to  answer  the  ques- 
tion; and  that  it  was  not  the  proper  way  of  proving  damages. 
The  justice  overruled  the  objections,  and  the  witness  testified 
that  he  should  think  the  damages  were  $150.  The  premises 
were  proved  to  be  worth  $950. 

Ely  Beecher,  being  called  by  the  plaintiffs,  testified  that  he 
was  present  when  the  parties  met  at  his  house,  on  the  19th  of 
May.  They  talked  over  the  contract,  and  agreed  to  meet  the 
next  day,  to  finish  up  the  contract.  The  witness  did  not  recol- 
lect that  the  defendant  offered  to  give  a  deed,  that  day ;  but  he 
(the  witness)  afterwards  told  the  plaintiffs  he  would  give  them 
the  whole  right  to  the  creek,  the  same  as  they  claimed  the  defend- 
ant had  agreed  to  do.  One  of  the  plaintiffs  said,  '^  I  will  give 
you  $800  but  will  give  you  no  more."  The  plaintiffs  did  not 
come,  on  the  20th,  prepared  to  pay  up,  as  they  had  agreed  to  do. 
The  defendant,  by  a  verbal  contract  with  the  witness,  had  a 
right  to  use  all  the  water  he  wanted  to  carry  on  the  wagOB 
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making  business.  He  had  paid  some,  on  the  contract  mth  te 
witness,  but  not  as  much  as  the  interest  There  was  over  $200 
dn^  him.  There  was  a  writing  drawn,  between  the  witness  and 
the  defendant,  but  it  was  never  executed.  He  agreed  to  take 
$300  of  the  plaintiffs  and  settle  with  the  defendant ;  and  agreed 
to  ^ve  the  plaintiflGs  all  they  claimed  of  the  defendant,  at  the 
same  price. 

The  plaintiffs  rested,  and  the  defendants  moved  for  a  nonsuit, 
on  the  grounds :  1.  That  by  the  plaintiffs'  own  showing,  the  de- 
fendant and  Beecher  were  ready,  on  the  20th  of  May,  1853,  to 
fulfill  the  contract  made  by  the  defendant  on  the  6th  of  April 
previous.  2.  That  the  evidence  did  not  show  that  the  plaintiffs 
had  performed  their  part  of  the  contract  on  the  20th  of  May ; 
nor  that  they  had  ever  demanded  a  deed.  3.  That  the  plaintiffs 
had  not  made  out  any  cause  of  action. 

The  motion  for  a  nonsuit  was  denied,  and  no  further  evidence 
having  been  offered,  the  justice  rendered  a  judgment  in  favor  of 
the  plaintiffs  for  $86.60,  with  $5  costs  of  suit.  The  county 
court  afSrmed  the  judgment,  and  the  defendant  appealed  to  this 
court 

W.  T.  Oddly  for  the  plaintiffs. 

W.  Oleason,  for  the  defendant. 

By  the  Court,  C.  L.  Allen,  P.  J.  Thecomplaint  is  for 
firaud,  and  not  for^breaghjof  contract.  No  contract  is  set  forth, 
and  the  plaintiffs  did  not,  and  do  not,  claim  to  recover  for  such 
breach,  but  on  the  ground  of  the  fraudulent  representations 
made  by  the  defendant,  which  induced  the  plaintiffs  to  enter  into 
the  contract.  The  allegation  is  that  the  defendants  falsely  rep- 
resented to  the  plaintiffs  that  he  had  a  written  contract  with  Ely 
Beecher,  for  the  premises  on  which  he  resided,  and  that  he  had 
full  control  of  the  dam  and  water  privilege,  when  he  had  no 
such  contract  and  no  such  control.  The  case  of  Whitney  v. 
Allaire,  (1  Camst.  805,)  decides  that  where  one  conveys  or 
leases  to  another  his  right  in  real  estate,  an  action  will  lie  for 
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a  fraudulent  representation  as  to  the  territorial  extent  of  such 
right.  It  is  said  by  the  defendant's  counsel  that  the  point  in- 
volved here  was  not  before  the  court ;  that  the  question  was,  as 
to  the  extent  of  the  demised  premises,  and  not  as  to  the  title. 
It  is  true  that  the  defendant  in  this  case  did  not  claim  to  own 
the  premises  in  question,  but  he  did  claim  that  he  had  9,  written 
contract  with  Beecher,  which  entitled  him  on  certain  conditions 
to  a  full  conveyance.  And  he  agreed  to  transfer  to  the  plaintiffs 
his  right  to  that  conveyance,  on  their  complying  with  the  terms 
of  the  agreement  on  his  part,  which  they  engaged  to  do.  The 
case  therefore  seems  to  me  to  come  directly  within  that  of  Whtt- 
ney  v.  Allaire^  and  also  that  of  Monell  v.  Coldetiy  (13  John. 
402,)  cited  by  Judge  Gardner  in  his  opinion,  where  the  repre- 
sentation was  that  the  vendor,  as  riparian  owner,  had  the  pr^ 
emptive  right  to  a  grant  of  land  under  water  in  the  Hudson 
river,  and  opposite  the  purchased  premises.  {See  the  other 
cases  cited  by  Judge  Gardner,) 

The  action  is  to  recover  damages,  for  fraud  in  the  sale  and 
purchase  of  real  property,  and  is  not,  therefore,  within  subdi- 
vision 9  of  section  53  of  the  code,  defining  the  jurisdiction  of 
justices  of  the  peace.  Not  being  fo;r  a  breach  of  contract,  as 
already  observed,  it  does  not  come  within  the  1st  sub4ivi8ion 
of  that  section,  and  it  may  be  doubted  whether,  if  the  objection 
had  been  taken  before  the  justice,  he  could  have  entertained 
jurisdiction  of  the  action.  It  is  now  raised  specifically,  for  the 
first  time,  here.  No  answer  of  title  was  interposed.  The 
justice's  attention  should,  however,  have  been  called  to  it  on 
the  trial.  {Browne  v.  Scofield,  8  Barb.  239.)  It  is  true  that 
the  plaintiffs  agreed  to  purchase  certain  articles  of  personal  prop- 
erty of  the  defendant,  as  well  as  the  premises  and  water  privi- 
lege; but  the  complaint  confines  the  demand  for  damages 
occasioned  by  the  inducement  to  purchase  the  real  estate,  and 
not  for  any  personal  property.  Clearly,  then,  it  was  an  action 
for  fraud  in  relation  to  real  estate.  The  parties  treated  it  as 
such.  The  plaintiffs  claimed  it  to  be  such,  and  they  cannot 
change  its  character  now.  (16  Barb.  633,  642.)  Indeed  they^ 
now  view  it  as  an  action  for  fraud,  in  their  points  presented  to 


CLINTOSr— MAY,  1857.  241 


V.  Seaver. 


the  eourt.  Bat  if  the  action  should  be  viewed  as  an  action  for 
firaad  in  respect  to  the  execution  of  the  contract,  it  then  be- 
comes necessary  to  examine  further  whether  the  plaintiffs  en- 
titled themselves  to  recover. 

If  I  understand  aright  the  claim  of  the  plaintiffs,  it  is 
grounded  upon  a  rescission  of  the  contract  by  reason  of  the  fraud, 
and  for  damages  sustained  by  them,  by  reason  of  the  fraud. 
It  has  been  repeatedly  decided  that  where  a  party  has  been 
defrauded  in  the  purchase  or  sale  of  real  property,  he  may  re- 
scind the  contract,  so  as  to  restore  the  parties  to  the  same 
situation  they  were  in  when  the  contract  was  made,  or  he  may 
affirm  it,  so  far  as  it  has  been  executed,  and  claim  a  compensa- 
tion for  the  fraud.  If  he  has  received  a  conveyance,  he  must 
re-convey,  or  offer  to  re-convey,  or  he  cannot  rescind.  {Brad- 
ley V.  Bosley,  1  Barb.  Ch.  Rep,  125.  Moyer  v.  Shoemaker^ 
5  Barb.  319.)  And  the  same  is  true  as  to  personal  property. 
(4  Denio.  51,.54.  2  Hill,  288,  294.  5  id.  390,  3  Sandf. 
174.  14  Barb,  594.)  It  is  perfectly  evident  that  the  plain- 
tiffs here  did  not  undertake  to  affirm  the  contract.  They  did 
not  return  to  Beecher's  on  the  20th  of  May,  the  day  fixed  upon 
for  the  final  completion  of  it.  They  never  offered  to  perform 
or  complete  it,  on  their  part,  notwithstanding  Beecher  swears 
that  he  told  them  he  would  give  them  just  such  a  conveyance 
for  the  water  privilege,  as  the  defendant  had  contracted  to  give. 
This  they  refused,  and  placed  themselves  on  their  right  to  re- 
scind. It  is  in  evidence  that  they  used  some  of  the  lumber  of 
the  defendant,  which  they  purchased  under  the  contract ;  which 
they  did  not  return,  or  offer  to  return,  or  make  good.  This  ob- 
jection, however,  was  not  taken,  before  the  justice,  where  it 
might  have  been  obviated ;  and  I  do  not  think  the  defendant 
can  avail  himself  of  it  here. 

It  is  msisted  by  the  defendant  that  an  action  cannot  be  main- 
tained for  misrepresentations  made  by  a  vendor,  as  to  the  char- 
acter of  his  title,  and  the  cases  of  Tallman  v.  Greene,  (3  Sand. 
437,)  and  Leonard  v.  Pitney,  (5  Wend,  30,)  are  cited  in  sup- 
port of  the  position.  I  have  already  remarked  that  the  case  of 
Whitney  v.  Allaire  decides  differently.     Bronson,  J.,  who  dis- 
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sented  from  the  opinion  of  the  court,  in  that  case,  cites  Leonard 
▼.  Pitney^  in  support  of  his  opinion,  but  he  was  overruled  by  a 
majority  of  the  court,  and  the  law  was  pronounced  to  be 
otherwise. 

It  is  further  insisted,  that  to  render  the  defendants  liable, 
the  representations  must  not  only  be  fraudulent,  but  of  such  a 
character  that  the  purchaser  had  no  means  of  ascertaining  their 
falsity.  That  the  plaintiffs  were  bound  to  exercise  ordinary 
prudence  and  discretion  to  guard  against  the  fraud.  I  think 
there  is  force  in  this  argument,  and  that  it  is  to  some  extent, 
at  least,  supported  by  authority.  The  means  of  knowledge 
were  all  perfectly  within  the  power  of  the  plaintiffs.  The  de- 
fendant did  not  claim  to  oxon  the  premises.  The  plaintiffs 
knew  that  their  title  must  come  from  Beecher.  He  resided 
near  them,  and  they  had  only  to  inquire  of  him,  as  to  the 
nature  and  extent  of  the  defendant's  rights  which  they  were 
contemplating  to  purchase.  They  called  him  as  a  witness,  on 
the  trial.  Why  did  they  not  call  upon  him  before  they  exe- 
cuted the  contract,  and  ascertain  all  the  facts  in  relation  to  the 
premises  ?  It  seems  there  was  a  written  contract  between  the 
defendant  and  Beecher  drawn  up,  but  it  had  never  been  executed. 
It  appears  to  me  that  ordinary  care  and  prudence  required  of 
them  to  make  these  inquiries  of  Beecher,  and  that,  having  neg- 
lected to  do  so,  they  do  not  come  with  a  very  good  grace  to 
ask  of  the  defendant  to  respond  to  them  in  damages.  (3  Sand. 
447,  440.) 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that  the 
plaintiffs  had  not  made  out  a  cause  of  action,  and  I  think  on 
this  ground,  the  motion  should  have  been  granted. 

The  judgment  must  be  reversed. 

[Clinton  General  Term,  May  6,  1867.  C.  L.  Allen,  James  and  /?<»»• 
krans,  Justices.] 
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Where.one  enters  idIo  possession  of  real  estate  under  a  verbal  contract  fbr  the 
purchase  of  it,  although  the  contract  is  void  by  the  statute  of  fhiuds,  yet 
after  the  purchaser  has  continued  in  possession  for  a  year,  an  action  will  lie 
against  him,  for  use  and  occupation. 

The  action  for  use  and  occupation  will  lie  where  the  holding  is  upon  an  implied, 
as  well  as  where  it  is  under  an  express  permission ;  and  the  tenant  who  goes 
in  under  an  implied  license  is  not  to  be  permitted  to  dispute  the  title. 

The  action  may  be  supported,  although  the  agreement  under  which  the  party 
enters  is  invalid  in  part;  and  the  agreement  may  be  used  to  prove  the 
measure  of  damages. 

The  plaintiff,  being  the  owner  of  a  farm,  by  a  verbal  agreement  sold  it  to  the 
defendant  for  S2000 ;  provided,  however,  that  if  it  could  be  sold  for  any  more, 
within  two  years,  the  plaintiff  was  to  have  the  benefit  of  the  enhanced  price ; 
and  if  so  sold,  the  defendant  was  to  pay  the  interest  of  $2000  for  the  use 
of  the  &rm  each  year.  The  defendant  went  into  possession  under  thia 
agreement,  but  no  deed  was  given.  He  occupied  the  fhrm  over  a  year,  when 
the  same  was  sold  to  M.,  with  the  plaintiff's  assent,  for  $2500.  Held  that 
the  defendant  was  liable  to  the  plaintiff,  for  the  use  and  occupation  of  the 
premises,  at  the  rate  of  $140  per  annum,  until  the  sale  to  M. 

And  the  defendant,  on  the  sale  of  the  premises  to  M.  having  reserved  the  use 
thereof,  until  the  expiration  of  the  year,  and  having  communicated  that  fkot 
to  the  plaintiff,  and  thereby  induced  him  to  consent  to  the  sale,  on  the  sup- 
position that  he  was  to  receive  rent  for  the  whole  year,  in  addition  to  the 
S2500  of  purchase  money ;  it  vras  further  held,  that  the  defendant  was  liable 
to  the  plaintiff  for  the  use  of  the  farm  from  the  tune  of  the  sale  to  M. 
until  the  end  of  the  year. 

Where  there  is  a  dispute  between  parties,  as  to  the  amount  due  iVom  one  to  the 
other,  and  the  creditor  finally  accepts  a  sum  offered  by  the  debtor,  in  full,  he 
will  be  concluded  by  such  acceptance. 

Whether  such  acceptance  of  a  payment  is  intended  by  the  creditor  to  be  in  JfVill 
of  all  claims  against  the  debtor,  or  not,  is  a  question  of  fiict  for  the  Jury. 

THJS  action  was  tried  at  the  Essex  circui^  in  March,  1856. 
The  complaint  contained  two  counts.  The  first  set  forth 
a  special  agreement  that  the  defendant  should  have  the  use  of 
a  certain  farm  in  Essex  county,  belonging  to  the  plaintiff,  until 
the  plaintiff  should  sell  and  dispose  of  the  same,  and  that  the 
defendant  should  pay  the  plaintiff,  for  the  use  of  the  same, 
the  sum  of  $140  per  annum.  The  second  was  the  common 
count  for  use  and  occupation.  The  defendant  answered,  1.  De- 
nying each  and  every  allegation  in  the  complaint ;  2.  Payment 
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in  full  of  all  indebtedness  ;  3.  Payment  on  an  account  stated ; 
4.  A  general  counterclaim  for  moneys,  wort  and  labor,  &c 
There  was  a  reply,  denying  each  and  every  allegation  in  the 
answer. 

On  the  trial,  the  plaintiff  called,  as  a  witness,  Harvey  Pierce^ 
who  testified  that  he  was  a  brother  of  the  parties ;  that  he 
was  acquainted  with  the  farm  formerly  owned  and  occupied 
by  the  plaintiff.  That  the  defendant  went  onto  it  in  the  spring 
of  1852,  and  occupied  it  over  one  year,  and  witness'  impression 
was,  two  years.  The  defendant  succeeded  the  plaintiff  in  the 
possession  and  occupancy  of  the  farm.  He  knew  the  consid- 
eration under  which  the  defendant  went  in.  He  was  called 
upon  to  hesCr  the  verbal  bargain  between  the  parties.  The 
defendant  bought  the  farm  conditionally  for  $2000,  and  if  it 
could  be  sold  for  any  more,  within  two  years,  the  plaintiff  was 
to  have  the  benefit  of  it.  If  not,  the  defendant  was  to  have  it 
for  the  $2000.  If  it  was  sold,  the  defendant  was  to  pay  the 
interest  of  $2000  for  the  use  of  it.  The  plaintiff  was  to  have 
all  that  could  be  got  for  it.  It  was  worth  $150  per  year.  The 
defendant  told  the  witness  he  went  into  possession  under  that 
agreement.  It  was  a  verbal  one.  The  counsel  for  the  defend- 
ant moved  to  strike  out  the  testimony^  on  the  ground  that 
the  agreement  was  void,  by  the  statute  of  frauds.  The  mo- 
tion was  denied  by  the  court,  and  the  defendant's  counsel  ex- 
cepted. The  witness,  on  cross-examination,  further  testified 
that  the  agreement  was,  that  the  defendant  should  pay  $140 
for  the  use  of  the  farm^  if  he  occupied  a  year,  and  if  the  farm 
was  sold  for  more  than  $2000,  the  plaintiff  was  to  have  the 
benefit  of  it.  The  defendant  was  not  to  pay  the  $140  if  h^  sold 
the  farm  immediately,  or  did  not  occupy  it  for  one  year.  No 
deed  was  given.  The  defendant  said  the  plaintiff  had  been  in- 
jured in  the  indictment,  and  he  did  not  want  to  make  any 
thing  out  of  him;  that  he  was  willing  the  plaintiff  should 
have  all  that  could  be  made  out  of  it,  and  would  as  soon  pay 
■$140  a  year  as  to  buy  it.  That  all  the  profits  he  expected 
would  be  the  crops  that  he  raised.  The  defendant's  counsel 
here  asked  the  witness  in  whom  the  title  of  the  farm  was,  at 
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the  time.  To  this  question  the  plaintiff's  counsel  objected,  and 
the  objection  was  sustained,  and  the  defendant's  counsel  ex- 
cepted. 

The  plaintiff  having  rested,  the  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground  that  the  contract  proved,  between 
the  parties,  was  by  parol,  for  the  sale  of  land,  and  was  void. 
The  court  denied  the  motion,  and  the  defendant's  counsel  ex- 
cepted. The  defendant  then  offered  to  prove  that  the  plaintiff 
conveyed  the  farm  to  his  brother  Levi,  in  1851 ;  that  at  the 
time  the  defendant  went  into  possession,  a  family  arrangement 
was  made,  under  which  the  defendant  went  into  possession,  as 
testified  to  by  Harvey  Pierce.  That  in  August,  ]  852,  the  farm 
was  sold  to  David  Mitchell,  for  $2500,  and  it  was  conveyed  by 
Levi  Pierce,  with  the  written  consent  of  the  plaintiff,  to  Mitchell. 
That  the  defendant  paid  the  interest  on  the  $2000  up  to  the 
day  of  sale,  and  after  that  time  occupied  under  Mitchell ;  and 
that  at  the  time  of  the  conveyance  a  settlement  was  made  be- 
tween the  plaintiff  and  the  defendant,  of  every  thing  relating 
to  the  &rm.  The  court  decided  to  allow  the  evidence  to  be 
given,  and  the  defendant's  counsel  introduced  the  record  of  a 
warranty  deed  from  the  plaintiff  to  Levi  Pierce,  dated  August 
25,  1851,  and  recorded  September  6, 1851,  by  which  the  plain- 
tiff conveyed  the  said  farm  to  Levi,  in  fee.  The  deed  contained 
no  reservation,  or  declaration  of  trust.  The  defendant  also 
gave  in  evidence  the  record  of  a  warranty  deed  from  said  Levi 
Pierce  to  David  Mitchell,  dated  August  18,  1852,  and  recorded 
September  16, 1852,  in  the  clerk's  office  of  Essex  county.  This 
deed  was  also  an  absolute  conveyance.  The  defendant  also  gave 
in  evidence  a  bond  signed  by  the  defendant  and  David  Mitchell, 
dated  Essex,  August  5,  1852,  reciting,  "  We  the  undersigned 
agree  as  follows :  I,  Samuel  Fierce,  hereby  agree  to  furnish  a 
good  and  sufficient  warranty  deed  of  the  farm  of  land  formerly 
owned  by  Charles  Pierce,  and  now  owned  and  occupied  by  me, 
consisting  of  165}  acres  of  land,  be  the  same  more  or  less,  for 
the  sum  of  $2500,  to  be  paid  upon  the  delivery  of  the  deed, 
which  shall  be  executed  within  fifteen  days  from  date.  I,  David 
Mitchell,  hereby  agree  to  pay  Samuel  Pierce  the  sum  of  #2500 
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for  the  farm  of  land  above  described,  when  the  deed  is  executed 
as  above  specified.  In  case  of  failure  of  either  party,  we  bind 
ourselves,  each  unto  the  other,  and  hereby  agree  and  fix  upon 
the  sum  of  $300  as  the  amount  of  liquidated  damages  to  be 
paid  to  the  other,  by  the  party  failing  to  fulfill  this  contract 
In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals, 
this  date  as  above.        (Signed)     Samuel  Pierce,      [l.  s.J 

In  presence  of  David  Mitchell,    [l.  s.] 

T.  M.  Mitchell." 

The  defendant  also  gave  in  evidence  a  writing  signed  by  the 
plaintiff,  in  the  words  and  figures  following,  to  wit :  ''  Levi 
Pierce,  Sir,  You  can  have  my  consent  to  deed  the  farm  I  deed- 
ed to  you,  to  David  Mitchell.    Westport,  August  16, 1852. 
(Signed)  Ghas.  Pierce." 

The  defendant's  counsel  also  proved  by  Harvey  Pierce,  that 
the  $2500  purchase  money  was  accounted  for  to  the  plaintiff, 
and  more.  The  defendant  paid  the  plaintiff  832.67  on  the  30th 
of  August,  1852,  and  before  that,  he  had  paid  the  interest  on 
a  mortgage,  amounting  in  all  to  $46.66.  This  was  applied  on 
the  interest  of  the  $2000,  or  use  of  the  farm  up  to  that  time. 
It  was  all  that  the  defendant  would  pay.  The  plaintiff  claimed 
for  the  use  of  the  farm  for  a  year.  The  plaintiff  then  proved 
by  Harvey  Pierce,  under  objection  by  the  defendant's  counsel, 
which  was  overruled  by  the  court,  and  to  which  ruling  the  de- 
fendant's counsel  excepted,  that  at  an  interview  between  the 
plaintiff,  the  defendant,  and  the  witness,  in  April  or  May,  1852, 
it  was  agreed  that  the  defendant  and  the  witness  should  sell  the 
farm,  on  the  best  terms  they  could.  On  the  last  of  July,  or 
first  of  August,  following,  the  defendant  told  the  witness  that 
be  had  contracted  the  farm  to  Mitchell,  for  $2500,  and  asked 
the  witness  to  give  his  consent.  Witness  inquired  of  him  when 
he  gave  possession ;  the  defendant  replied,  '^  I  have  it  the  year 
out ;  but  if  at  any  time  Mitchell  wants  to  come  on,  I  am  to 
give  him  up  the  house,  and  go  to  my  own  farm,  and  I  am  to 
give  him  a  ton  of  hay,  or  hay  enough  to  keep  a  cow,  if  he  comes 
on."  The  witness  reckoned  it  up  that  the  plaintiff  would  get 
$2650  for  his  farm.    About  this  time  Mr.  Anderson,  their 
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brotber-in-law,  came  up.  and  the  bargain  was  stated  to  him,  and 
he  agreed  to  communicate  it  to  the  plaintiff.  The  witness  drew 
the  consent  in  writing  which  the  defendant  gave  in  evidence, 
and  which  the  plaintiff  afterwards  signed.  Mitchell  did  not 
move  into  the  house  that  year,  but  the  defendant  occupied  it, 
the  residue  of  that  year,  and  also  the  next  year.  Samuel  An- 
derson testified  to  substantially  the  same  facts.  The  defendant 
said,  when  he  had  related  the  bargain,  "  Have  I  done  right  ?" 
and  added,  he  was  afraid  Charles  would  not  stand  the  bargain. 
In  answer  to  a  question,  he  said  he  could  not  tell  whether  he  had 
bound  himself  to  get  a  deed  from  Charles,  or  from  Levi.  The 
witness  communicated  the  bargain  to  the  plaintiff,  as  he  was 
requested  by  the  defendant  and  Harvey  Pierce  to  do.  One  of 
the  objections  to  this  proof  was  that  it  could  not  entitle  the 
plaintiff  to  recover  under  either  count  of  his  complaint.  The 
court,  in  overruling  the  objection,  granted  leave  to  amend  the 
pleadings,  if  necessary  to  make  them  conform  to  the  proofs. 

The  plaintiff  again  rested,  and  the  defendant  again  moved  for 
a  nonsuit,  on  the  grounds  before  stated.  The  motion  was  over- 
ruled, and  the  defendant's'  counsel  excepted.  The  defendant 
then  proved  by  his  son,  Josiah  Pierce,  that  in  a  conversation 
with  the  plaintiff,  the  last  of  August,  1852,  the  plaintiff  said 
the  defendant  had  paid  him  all  the  money  the  law  would  allow 
him,  on  the  farm ;  still,  as  he  had  done  so  well  on  it,  he  thought 
he  ought  to  pay  him  $100  more.  That  he  had  only  received 
$48.66  for  the  use  of  the  farm,  and  asked  the  witness  to  advise 
his  father  to  pay  him  the  rest.  The  plaintiff  further  said,  in 
another  conversation  with  the  witness,  on  the  24th  of  February, 
1855,  that  the  defendant  had  better  settle  with  him,  or  he  would 
sue  him  to  Malone,  and  Harvey  Pierce  and  Anderson  would 
swear'  him  down.  He  said  the  defendant  could  afford  to 
give  him  $100,  he  had  done  so  well  on  the  farm.  The  par- 
ties haying  rested,  the  defendant  again  moved  for  a  nonsuit,  on 
all  the  points  before  made  by  him.  The  court  refused  to  non- 
suit, and  the  defendant's  counsel  excepted.  The  defendant's 
coonsel  asked  the  court  to  charge  the  jury  that  there  was  no 
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evidence  to  sustain  either  count  of  the  complaint,  which  the 
court  refused  to  do,  and  the  defendant  excepted. 

The  court  charged  the  jury  that  if  they  believed  the  evidence 
of  Harvey  Pierce  and  Samuel  Anderson,  the  plaintiff  was  en- 
titled to  a  verdict,  for  the  balance  of  the  $140,  after  deducting 
the  amount  paid,  and  the  interest  on  the  balance  ;  to  which  the 
defendant  excepted.  The  jury  found  a  verdict  for  the  plaintiff 
for  $111.98,  on  which  judgment  was  entered,  and  the  defend* 
ant  appealed. 

H.  H.  Ross,  for  the  plaintiff. 

Pond  ^  Haiid  for  the  defendant. 

By  the  Courts  0.  L.  Allen,  P.  J.  There  can  be  no  doubt 
that  a  verbal  contract,  which  relates  entirely  to  the  sale  of  an 
interest  in  land,  is  void  by  the  statute  of  frauds.  This  principle 
seems  to  have  been  conceded  by  the  defendant's  counsel,  on 
•  the  argument ;  but  the  applicability  of  the  doctrine  to  this  par- 
ticular case  was  denied.  It  has  been  repeatedly  decided  that 
the  action  for  use  and  occupation  will  lie  where  the  holding  is 
upon  an  implied,  as  well  as  under  an  express,  permission ;  and 
the  defendant  who  goes  in  under  such  circumstances  is  not  to 
be  permitted  to  dispute  the  title.  {Osgood  v.  Dewey,  13  John. 
240.)  The  agreement  under  which  the  party  enters  may  be 
invalid  in  part,  and  yet  this  action  may  be  supported,  and  the 
agreement  used  to  prove  the  measure  of  damages.  In  the  case 
of  Little  V  Martin,  (3  Wend.  219,)  it  was  decided  that  where 
there  was  a  verbal  agreement  to  demise  a  house  for  five  years, 
and  leases  were  afterwards  to  be  executed,  under  which  agree- 
ment the  party  entered,  and  he  subsequently  refused  to  exe- 
cute the  leases,  the  owner  might  maintain  assumpsit  for  use 
and  occupation.  It  was  remarked  that  the  statute  of  frauds 
could  not  be  objected,  to  a  recovery,  as  the  suit  was  not  on  the 
contract,  and  the  plaintiff  was  not  bound  to  sue  upon  it ;  that 
the  landlord  might  recover  under  the  statute,  where  the  agree- 
ment was  not  by  deed ;  that  if  the  defendant  went  into  posses- 
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sion  by  permission  of  the  plaintiff,  it  was  sufficient,  whether  he 
entered  ander  a  valid  or  a  void  contract.  (2  R,  S.  4th  ed.  155. 
And  see  1  R.  S.  748,  §  20,  (26 ;)  6  John,  46 ;  13  id.  240 ;  7 
Wend,  109.)  The  agreement  here  was  followed  by  uninter* 
mpted  possession  for  a  year ;  and  though  it  was  void  by  the 
statute,  so  far  as  the  sale  was  concerned,  the  defendant  was 
-bound  to  pay  for  its  use,  as  a  tenant  from  year  to  year.  {Schuy- 
ler T.  Leggett,  (2  Cowetv,  660.)  In  that  case  the  court  said, 
that  though  a  parol  demise  was  void  by  the  statute,  yet  it  en- 
ured as  a  tenancy  from  year  to  year.  {And  see  The  People 
V.  RUJcert,  8  Cawen,  226  ;  8  T.  i?.  3 ;  5  id  471.)  If  the  pur- 
chaser retains  possession  after  the  contract  is  abandoned,  he  is 
liable  for  use  and  occupation.  {Dart  oji  Vend,  and  Purch.  120, 
221,  222,  448.)  The  defendant  in  this  case  entered  under  the 
plaintiff,  notwithstanding  the  plaintiff's  deed  to  Levi  Pierce, 
of  August,  1851.  He  knew  of  that  deed,  or  was  bound  to  know 
of  it,  as  it  was  recorded  in  September,  1851.  The  probability 
is  the  arrangement  was  a  family  one,  for  the  benefit  of  the  plain- 
tiff, who  seems  to  have  been  involved  in  some  trouble,  relating 
to  a  certain  indictment,  of  which  one  of  the  witnesses  speaks. 
He  (the  defendant)  was  to  sell  at  the  best  price  he  could,  within 
two  years,  and  account  to  the  plaintiff  for  the  amount  received 
on  the  sale,  and  to  pay  at  the  rate  of  $140  a  year  for  the  use 
of  the  premises  until  he  should  sell. '  He  entered,  therefore,  in 
the  spring  of  1852,  under  and  with  the  permission  of  the  plain- 
tiff, whatever  may  have  been  the  legal  effect  of  the  agreement, 
so  far  as  it  related  to  the  sale.  He  occupied  until  he  sold  to 
Mitchell,  with  the  consent  of  the  plaintiff.  And  he  continued 
to  occupy,  after  that  sale,  which  took  place  in  August,  1852, 
not  only  until  the  next  spring,  which  would  have  been  for  one 
year,  but  also  the  next  year.  I  think  he  was  clearly  liable  to 
pay  the  plaintiff  for  the  use  and  occupation  until  the  sale  to 
Mitchell,  as  he  was  then  under  the  plaintiff.  The  question 
then  arises,  can  the  plaintiff  be  entitled  to  recover  against  the 
defendant  after  he  parted  with  all  title  to  the  premises,  and  con- 
sented to  have  Levi  Pierce  convey  them  to  Mitchell,  in  August, 
1851.  His  consent  bears  date  the  16th  of  August,  and  the 
Vol.  XXV.  32 
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conveyance  by  Levi  Pierce  to  Mitchell  is  dated  18th  of  Angnst. 
There  is  no  reservation  of  any  right  to  possession,  either  in  the 
consent  or  in  the  deed.  The  latter  is  an  absolute  warranty  deed 
in  fee,  for  the  consideration  expressed  and  proved,  of  $2500. 
In  addition  to  this,  it  was  proved  that  the  whole  consideration 
was  paid  to  the  plaintiff,  and  that  $46.66  was  paid  to  him  on  or 
about  the  20th  of  August,  1852.  This  sum  would  be  about  the 
amount  of  interest  on  $2000  from  the  1st  of  April  previous, 
up  to  the  time  of  the  conveyance.  There  can  be  little  doubt, 
therefore,  that  without  any  other  proof,  the  plaintiiSf  would  not 
be  entitled  to  recover  any  thing  more.  The  deed  to  Mitchell, 
given  by  the  plaintiff's  consent,  and  also  with  the  defendant's 
knowledge  and  approbation,  would  legally  terminate  all  leases, 
trusts,  rights  of  possession  and  licenses  then  existing,  unless  a 
right  of  possession  was  legally  reserved.  (6  BarL  98.  8  Paiffe, 
225.  16  John.  110.  1  Wend.  341,  ^-c.)  The  plaintiJBF  by  his 
letter  consented  to  an  absolute  conveyance  of  his  land,  and 
divested  himself  of  all  title,  whether  held  in  trust  or  otherwise. 
The  legal  effect  of  this  would  be  to  divest  himself  of  all  right 
to  rent,  or  claim  for  use  and  occupation,  after  the  conveyance. 
The  relationship  of  landlord  and  tenant,  if  it  before  existed, 
would  then  be  terminated.  It  is  said  the  defendant  would  be 
estopped — having  entered  under  the  plaintiff — from  denying  his 
title.  Such,  undoubtedly,  is  the  general  doctrine.  But  can  it 
be  applied  to  a  case  where  all  parties,  including  both  landlord 
and  tenant,  consent  to  an  absolute  conveyance  of  the  premises 
to  a  third  person,  without  any  reservation  ?  I  think  a  party, 
under  such  circumstances,  is  not  estopped.  But  the  plaintiff 
seeks  to  get  rid  of  the  legal  effect  of  this  deed,  by  showing  that 
there  was  a  verbal  reservation  of  the  right  of  possession  by  the 
defendant,  for  the  residue  of  the  year ;  and  this  evidence,  if  it 
proves  any  thing,  establishes  such  agreement  before  the  deed 
to  Mitchell  was  executed.  The  witness  Harvey  Pierce  swears 
that  the  defendant  told  him  and  Anderson  that  he  had  agreed 
to  sell  the  farm  for  $2500,  and  that  he  ivas  to  have  the  right 
of  possession  the  year  out.  The  bargain  which  he  requested 
the  witness  Anderson  to  communicate  to  the  plaintiff  was  that 
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he  Tras  "  to  sell  to  Mitchell  for  $2500,  and  was  to  have  it  the 
year  out?^  And  Harvey  Pierce  swears  that  on  reckoning  it 
up  he  calculated  that  Charles  was  Iro  get  $2640  for  his  farm. 
He  said  the  same  thing  to  Anderson,  who  communicated  the 
bargain  to  the  plaintiff,  and  the  consent  in  writing  that  Levi 
might  convey,  as  drawn  up  by  Harvey  Pierce,  was  shortly  after 
signed  by  the  plaintiff ;  thus  leaving  it  to  be  pretty  fairly  in- 
ferred that  the  plaintiff  was  induced  to  sign  such  consent  in 
consequence  of  the  information  sent  to  him  by  the  defendant, 
that  he  was  to  get  the  $2500  from  Mitchell,  and  the  $140 
for  the  use  of  the  farm,  from  the  defendant,  who  in  return 
was  to  receive,  and  from  aught  that  appears  from  the  evidence, 
did  receive  the  profits  for  the  year,  at  a  cheap  rate,  as  the  an- 
nual value  was  shown  to  be  at  least  $150.  And  it  was  proved 
that  the  defendant  said  he  did  not  wish  to  make  any  thing 
out  of  the  plaintiff;  that  all  the  profits  he  expected,  would  be 
the  crops  which  he  raised.  That  the  plaintiff  was  to  have 
all  that  could  be  got  for  it. 

I  think  the  testimony  proving  these  facts  wac^  properly  admit- 
ted. For  although  as  between  the  defendant  and  Mitchell  it  would " 
probably  be  inadmissible,  yet  as  between  these  parties,  it  was 
not  objectionable.  As  between  the  defendant  and  Mitchell,  if 
the  right  to  possession  was  not  legally  reserved  in  the  deed,  or 
by  agreement  after  its  execution,  it  might  be  the  defendant's 
own  fault  or  misfortune.  But  the  agreement,  which  was  for  the 
benefit  of  the  plaintiff,  was  that  it  should  be  reserved  ]  and  that 
agreement  was  communicated  to  the  plaintiff,  and  would  be  cal- 
culated to  have  its  due  weight,  in  inducing  him  to  consent  to  the 
conveyance.  He  had  a  right  to  presume,  and  probably  did  pre- 
sume, as  did  the  witness,  that  he  was  about  to  obtain  $2640  for 
his  farm,  and  thus  consented  to  have  it  conveyed.  He  had  a 
further  right  to  presume  that  the  defendant  would  legally  re- 
serve the  right  of  possession  for  his  (the  plaintiff's)  benefit. 
And  if  he  did  not  do  so,  can  he  avail  himself  of  his  own  neg- 
lect without  the  knowledge  or  consent  of  the  plaintiff,  and  come 
in,  when  defending  an  action  for  the  use  and  occupation,  and 
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when  he  has  probably  received  the  avails  of  the  crops,  and  had 
the  whole  use  of  the  premises,  and  say  to  the  plaintiff,  "  tme 
when  I  reserved  the  use  of  the  farm  the  year  out,  it  was  in 
fact  a  part  of  the  consideration,  and  I  so  s^it  yon  word,  when 
I  requested  you  to  consent  to  the  conveyance,  but  I  neglected 
to  reserve  my  and  your  right  of  possession,  in  the  deed,  and  no 
reservation  was  made  afterwards.  And  you  are  therefore  cut 
off  from  all  claim  for  the  use  of  your  farm  after  the  date  of  the 
deed  to  Mitchell."  It  appears  to  me  that  this  would  be  allow- 
ing the  defendant  to  take  advantage  of  his  own  wrong,  and 
that  to  prevent  this,  the  doctrine  of  estoppel  would  apply,  as 
intimated  by  this  court  in  Esmond  v.  Van  Benschoieii,  (12 
Barb.  366  ;)  and  in  Frejtch  v.  New,  (20  Barb.  481,  487,  488;) 
and  in  Stone  v.  Sprague,  {Id.  509,  515,  516 ;)  and  Fleming  v. 
Gilbert,  (3  Jo/m.  528*)  The  testimony  was  proper,  as  tending 
to  show  such  a  state  of  facts,  and  as  proving  that  the  premises 
were  in  the  hands  of  Levi,  and  in  possession  of  the  defendant,  as 
mere  trustees  of  the  plaintiff,  and  that  they  were  holding  for 
his  benefit ;  and  that  the  defendant  did  not  pay  rent  to  Mitch- 
ell for  the  first  year,  but  did  in  fact  reserve  the  use  of  the 
place  to  himself,  for  the  benefit  of  the  plaintiff;  and  that  he 
was  acting  for  the  plaintiff.  The  objection  that  it  went  to  ex- 
plain, contradict  or  vary  a  written  instrument,  does  not,  there- 
fore, in  my  judgment,  apply.  For  these  reasons  the  motion 
for  a  nonsuit  was  properly  denied. 

The  remaining  question  'for  consideration  is,  whether  all 
matters  were  settled,  or  not,  between  the  parties,  when  the 
deed  to  Mitchell  was  executed ;  and  whether  the  receipt,  by  the 
plaintiff,  of  the  sum  of  $46.66,  at  that  time,  was  an  acceptance 
by  the  plaintiff  in  full  of  all  claims  against  the  defendant  for 
the  use  of  the  farm. 

The  evidence  is,  that  when  the  defendant  paid  the  plaintiff 
the  money,  the  plaintiff  claimed  rent  for  the  use  of  the  farm  for 
a  year,  and  the  defendant  refused  to  pay  any  more.  If  the 
plaintiff  accepted  this  sum  as  in  full,  there  being  a  dispute  be- 
tween the  parties  as  to  the  amount  due,  he  would  be  concluded 
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by  it.  {Palmerton  v.  Huxford^  4  Denio,  167.)  The  plaintiff, 
on  receiving  the  $46.66,  claimed  for  the  whole  year,  which  had 
not  then  expired  and  would  not  be  then  due.  The  defendant's 
Bon,  it  is  true,  testified  that  the  plaintiff  told  him  that  the  de- 
fendant had  paid  him  at  the  time^  all  that  the  law  would  allow 
him,  bnt  he  thought  he  ought  to  have  more,  as  the  defendant 
had  done  so  well  out  of  the  farm.  And  in  a  further  conversa- 
tion, he  said  the  plaintiff  insisted  that  unless  the  defendant  would 
pay  him  more,  he  would  prosecute  him  to  Malone,  and  Harvey 
Pierce  and  Anderson  would  swear  him  down.  This  was  probably 
construed  by  the  jury  to  mean  that  they  would  prove  his  claim, 
which  the  defendant  was  resisting,  was  a  just  one.  It  is  to  be 
presumed  that  the  court  properly  charged  the  jury,  and  left  it 
to  them  to  say,  whether  there  was  a  settlement  between  the 
parties,  or  not.  No  objection  was  made  to  the  charge,  on  this 
point ;  nor  does  any  request  to  charge  them  in  relation  to  it 
appear  in  the  case.  The  presumption  therefore  is,  that  no  fault 
was  found  with  the  charge,  in  that  particular.  The  only  point 
excepted  to,  was  that  part  of  it  where  the  court  told  the  jury  that 
if  they  believed  the  testimony  of  Harvey  Pierce  and  Anderson 
the  plaintiff  was  entitled  to  a  verdict  for  the  balance  of  the 
$140,  after  deducting  the  sum  paid,  (the  $46.66.)  I  see  no 
objection  to  that  part  of  the  charge.  If  the  defendant  had 
wished  a  more  explicit  charge  in  relation  to  the  payment  and 
alleged  settlement,  his  counsel  should  have  called  the  attention 
of  the  court  to  it,  specifically. 

On  the  whole,  I  can  perceive  no  good  reason  for  disturbing  the 
judgment,  in  this  case.  If,  as  has  been  often  remarked,  the  action 
for  use  and  occupation  is  an  equitable  action^  then  the  equities 
between  these  parties  have  been  well  preserved  by  the  verdict. 
The  defendant  entered  for  the  benefit  of  the  plaintiff,  and  with 
the  avowed  object  of  aiding  him  in  his  misfortunes.  He  repeat- 
edly declared  he  did  not  wish  to  make  any  thing  out  of  him. 
He  expected  to  have  the  crops  which  he  raised,  and  was 
willing  to  pay,  as  long  as  he  occupied,  the  cheap  rent  of  $140 
per  annum.    He  engaged  the  premises  for  a  year,  and  received 
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the  avails,  to  his  own  use.  He  advised  the  plaintiff  to  consent 
to  convey,  under  the  impression  that  the  year's  rent  of  $140  was 
to  be  a  part  of  the  consideration  ;  and  there  is  no  good  reason 
why  he  should  not  pay  the  balance  due,  as  found  by  the  verdict. 

The  judgment  must  be  affirmed. 

[Clinton  General  Term,  May  6,  1867.     C.  L.  AtUn^  James  and  Rote- 
krcms,  Justices.] 


The  People,  ex  rel  William  0.  Little,  and  William  C.  Lit- 
tle vs»  Henry  A.  Sampson. 

Under  subdivision  1  of  section  432  of  the  code,  an  action  in  the  nature  of  a  quo 
warranto  may  now  be  brought  to  try  the  title  to  a  military  office.  And  in 
every  such  action,  judgment  must  be  rendered  upon  the  right  of  the  defendant 

If  a  plaintiff  seeks  to  present  to  the  court,  for  a4Judication|  the  title  to  an  office, 
he  is  bound  to  do  so  in  conformity  with  this  statute.    He  cannot,  by  seekinur 

V  merely  for  an  injunction,  gain  for  himself  all  the  benefits  of  a  decision  of  such 
a  question,  and  deprive  the  defendant  of  the  protection  of  a  judgment  which 
shall  release  him  from  the  obligations  created  by  the  apparent  tenure  of  an 
office,  whose  duties  he  is  bound  to  perform,  during  his  incumbency. 

Where  an  action  is  brought  for  the  purpose  of  obtaining  a  perpetual  iqjunctioa 
to  restrain  the  defendant  A'om  exercising  the  powers  and  duties  of  a  military 
office,  and  from  all  interference  therewith,  and  for  the  purpose  of  restoring  the 
plamtiff  to  such  office,  the  plaintiff's  claim  to  relief  being  based  solely  on  the 
ground  that  the  defendant's  appointm'ent  to  his  office  is  invalid  and  void,  that 
question  must  be  decided  in  &vor  of  the  plaintiff  before  he  can  have  the  relief 
asked  for. 

In  such  a  case  the  defendant's  title  to  his  office  should  be  directly  put  in  issue, 
and  passed  upon  by  the  judgment;  and  if  foimd  to  be  invalid,  it  should  be 
so  expressly  declared  by  the  judgment. 

The  act  of  April  16, 1851,  passed  for  the  purpose  of  fkdlitatlng  tJie  organization 
of  the  new  military  districts,  authorized  and  empowered  the  commander-in- 
chief  to  appoint  and  commission  the  brigade,  regimental  and  company  officers 
necessary  to  complete  the  organization  of  all  military  districts  not  then  organ- 
ized. Under  this  act  the  defendant  was  appointed  brigadier  general,  by  the 
govehier,  and  placed  in  command  of  a  brigade,  in  the  place  of  the  relator, 
who  held  the  command  by  assignment,  under  the  act  of  1847.    HM  that  the 
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gOYornor  had  the  power  of  appointment,  and  the  only  prerequisite  to  the  exer- 
cise of  the  power  was  that  he  should  deem  the  appointment  necessary  to  com- 
plete the  organization  of  the  hrigade  district ;  he  heing  the  proper  and  ulti- 
mate judge  as  to  the  completeness  of  the  organization  ;  and  that  the  fkct  of 
his  having  exercised  ,the  power,  hy  appointing  the  defendant,  was  conclusive 
eTideooe  that  the  necessity  for  the  appointment  existed. 
Hdd  also,  that  the  legislature  could  confer  on  the  commander-in-chief  the  power 
of  appointment  in  such  a  case ;  and  that  the  defendant's  appointment  came 
within  the  description  of  the  class  of  cases  in  which  the  power  might  he  exer- 
cised, and  was  therefore  valid  and  conferred  a  complete  title  to  the  office. 

MOTION  for  an  injunction.  The  counsel  for  the  respective 
parties  signed  a  stipulation,  embracing  the  following  fs^cts : 
1.  That  the  relator  was,  on  the  18th  da;  of  June,  1844,  a  brig- 
adier general  of  the  19th  brigade  of  infantry,  of  the  state  of 
New  York,  duly  commissioned,  and  had  on  the  13th  day  of  May. 
1847,  performed  military  duty  as  such  brigadier  general,  armed 
and  equipped  as  the  law  dfrects,  for  more  than  one  year  within 
three  years  next  preceding  the  13th  day  of  May,  1847.  2.  That 
on  the  13th  day  of  May,  1847,  the  relator  resided  at  Goshen  in 
the  county  of  Orange,  within  the  second  military  division  district 
of  this  state,  and  within  the  8th  brigade  district  of  this  state, 
and  that  he  was  the  brigadier  general  oldest  in  commission,  and 
highest  in  rank  residing  in  the  said  districts,  and  who  was  in 
command  on  the  first  day  of  November,  1846.  3.  That  on  the 
9th  day  of  June,  1847,  the  command  of  the  said  8th  brigade 
district  was  duty  assigned  to  the  relator  by  the  governor  of  the 
state,  pursuant  to  section  five  of  an  act  entitled  "  An  act  to  pro- 
vide for  the  enrollment  of  the  militia,  and  to  encourage  the 
formation  of  uniform  companies,  excepting  the  first  military  divis- 
ion of  this  state,"  passed  May  13, 1847 ;  and  that  on  the  said  9th 
day  of  June  the  relator  was,  and  from  thence  hitherto  has  been, 
a  resident  of  the  said  8th  brigade  district.  4.  That  the  relator 
accepted  the  command  of  the  said  brigade  district  and  entered 
upon  the  duties  thereof,  and  continued  to  discharge  the  duties 
thereof  until  the  appointment  of  the  defendant ;  that  the  relator 
immediately  after  his  assignment  to  the  command  aforesaid,  in 
pursuance  of  the  directions  of  the  governor  of  this  state,  divided 
the  said  brigade  district  into  two  regimental  districts,  according 
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to  population,  and  caused  the  boundaries  thereof  to  be  filed  in 
the  adjutant  general's  office.  5.  That  thereupon  the  governor 
assigned  the  command  of  one  of  the  said  regimental  districts  to 
Christopher  Feiro,  the  colonel  residing  in  the  said  district  high- 
est in  rank,  who  was  in  command  on  the  Ist  day  of  November, 
1846,  and  of  the  other  of  the  said  regimental  districts  to  Stephen 
C.  Parmenter,  the  colonel  residing  therein  highest  in  rank  and 
who  was  in  command  on  the  1st  day  of  November,  1846,  and  that 
the  said  Christopher  Feiro  and  Stephen  C.  Parmenter,  from  the 
returns  in  the  adjutant  general's  office  appeared  to  have  per^ 
formed  military  duty,  armed  and  equipped,  for  one  year  within 
three  years,  next  preceding  the  13th  day  of  May,  1847.  6.  That 
the  governor  thereupon  directed  each  of  said  colonels  to  divide 
their  respective  regimental  districts  into  eight  company  districts, 
according  to  population,  and  to  cause  the  boundaries  thereof  to 
be  filed  in  the  adjutant  general's  office  ;  and  that  in  pursuance 
of  said  directions,  each  of  said  colonels  caused  such  division  of 
their  respective  regimental  districts  to  be  made  into  eight  com- 
pany districts,  and  the  boundaries  of  such  company  districts  to 
be  filed  in  the  adjutant  generaPs  office.  7.  That  the  governor 
did  cause  each  of  said  companies^  regiments,  brigades  and  divis- 
ions to  be  numbered,  and  the  numbers  thereof  to  be  registered 
m  the  adjutant  general's  office.  8.  That  on  the  15th  day  of 
March,  1854,  the  commander-in-chief  appointed  and  commission- 
ed the  defendant,  Henry  A.  Sampson,  brigadier  general  of  the 
8th  brigade,  2d  division  of  the  militia  of  the  state  of  New  York, 
under  and  in  pursuance  of  the  first  section  of  an  act  entitled 
"  An  act  for  the  enrollment  of  the  militia,  to  abolish  militia  fines 
in  certain  cases,  and  to  exempt  members  of  uniform  companies 
from  working  on  highways  and  serving  on  juries,"  passed  April 
16, 1851.  That  on  receiving  such  appointment  and  commission, 
the  defendant  assumed  the  command  of  said  8th  brigade,  and  has 
ever  since  continued  to  discharge  the  duties  of  brigadier  general 
of  the  said  8th  brigade. 

The  prayer  of  the  complaint  was  that  the  defendant  might  be 
perpetually  enjoined  and  restrained  from  exercising  the  powers 
and  duties  of  the  command  of  the  said  8th  brigade,  and  from  all 
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interference  therewith ;  and  that  the  plaintiff  might  be  restored 
to  the  command  thereof  and  for  other  and  farther  relief. 

M.  Swezey  and  C  H.  Winjidd^  for  the  relator. 

Cook  4*  Gatesj  for  the  defendant 

BiRDSETE,  J.  This  action  is  brought  for  the  purpose  of  ob- 
taining a  perpetual  injunction  to  restrain  the  defendant  from 
exercising  the  powers  and  duties  of  commander  of  the  eighth 
brigade  district,  in  the  second  military  division  of  the  state,  and 
from  all  interference  therewith,  and  for  the  purpose  of  restoring 
the  plaintiff  to  the  command  thereof.  No  judgment  is  asked 
which  will  deprive  the  defendant  of  his  office,  although  the  judg- 
ment sought  for  is  claimed  only  on  the  ground  that  the  defend- 
ant's appointment  to  his  office  is  unconstitutional  and  void. 

It  is  probable  that  the  facts  of  this  case  are  throughout  pre- 
cisely the  same  as  those  of  the  case  of  The  People^  on  the  relor 
tion  of  Lockwood^  y.  Scrugham^  lately  decided  at  the  general 
term  in  this  district  ;(a)  but  the  stipulation  stating  the  matters 
upon  which  the  parties  here  rely  as  evidence,  does  not  disclose 
all  those  facts. 

It  sufficiently  appears  that  the  relator  was  in  1844  duly 
elected  brigadier  general  of  the  19th  brigade  of  infantry  ;  that, 
upon  the  initiation  of  the  new  militia  systeid,  sought  to  be  or- 
ganized under  the  act  of  May  13,  1847,  (ch.  290,)  he  was  found 
to  be  located  within  the  8th  of  the  new  brigade  districts,  and  to 
possess  the  qualifications  specified  in  the  5th  section  of  that  act, 
to  entitle  him  to  the  command  of  that  brigade  district,  and  on 
the  9th  of  June,  1847,  such  command  was  duly  assigned  to  him 
by  an  order  of  the  commander-in-chief.  The  relator  immediate- 
ly entered  on  the  discharge  of  his  duties,  and  continued  to  dis- 
charge them  until  the  defendant's  appointment.  On  the  15th 
of  March,  1854,  the  commander-in-chief  appointed  and  commis- 
sioned the  defendant  as  brigadier  general  of  the  8th  brigade, 
under  and  in  pursuance  of  the  first  section  of  chapter  180  of  the 
(a)  Ante,  page  216. 
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laws  of  1851,  page  337.  The  defendant  immediately  assmned 
the  command  of  the  brigade,  and  has  ever  since  continued  to 
discharge  the  duties  of  brigadier  general.  But  it  nowhere  ap- 
pears whether  the  commander-in-chief  in  this  case,  as  was  done 
in  that  of  Lockwood,  issued  a  general  order  countermanding  so 
much  of  the  order  of  June  9th,  1847,  as  assigned  the  command 
of  this  brigade  to  the  relator,  and  conferring  the  command  on  the 
defendant.  Such  was  no  doubt  the  fact.  It  is  not  now  before  me, 
however,  and  the  case  must  be  disposed  of  upon  other  grounds. 
Although  if  there  were  not  other  sufficient  grounds  for  deny- 
ing the  injunction  prayed  for,  I  should  have  no  hesitation  in  or- 
dering the  case  to  stand  over,  that  proof  might  be-  put  in,  as  to 
the  action  of  the  governor  in  countermanding  the  order  which 
assigned  the  command  of  the  brigade  to  the  relator. 

Two  points  arise  upon  the  papers  presented,  either  of  which 
seems  to  me  fatal  to  the  plaintiff  ^s  application.  The  first  one 
has  already  been  adverted  to.  The  judgment  desired  will  work 
serious  injury  to  the  defendant,  of  such  a  character  as  the  plain- 
tiff has  no  right  to  ask  this  court  to  impose  on  him.  The  de- 
fendant, even  though  he  may  be  enjoined  according  to  the  prayer 
of  the  complaint,  will  still  retain  his  office  and  his  commission, 
and  will  be  bound  to  obey  all  the  orders  of  his  commander-in- 
chief,  and  for  disobedience  to  them,  will  be  liable  to  military 
punishment ;  and  the  only  effect  of  an  injunction  would  be  to 
compel  him  to  disobey  either  the  civil  or  military  tribunal,  and 
thus  call  down  punishment  upon  himself  from  one  or  the  other, 
without  regard  to  the  question  which  tribunal  is  right  or  wrong 
in  its  action. 

The  plaintiff's  claim  to  relief  is,  of  course,  based  solely  on  the 
ground  that  the  defendant's  appointment  to  his  office  is  invalid 
and  void,  and  that  question  must  be  decided  in  &vor  of  the 
plaintiff  before  be  can  have  the  relief  he  seeks.  But  before  this 
court  should  interfere,  even  if  proper  grounds  for  the  interposi- 
tion of  the  court  exist,  the  plaintiff  should  so  frame  his  applica- 
tion that  the  court,  in  granting  it,  will  not  of  necessity  inflict  on 
the  defendant  an  irreparable  injury.  The  defendant's  title  to 
his  office  should  be  directly  put  in  issue,  and  passed  upon  by  the 
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jadgment ;  and  if  found  to  be  invalid  it  should  be  so  expressly 
declared  by  the  judgment  He  will  then  have  a  justification  for 
any  acts  of  apparent  disobedience  to  his  military  superiors. 
Under  the  first  subdivision  of  section  432  of  the  code,  it  would 
seem  that  an  action  in  the  nature  of  a  quo  warranto  may  now 
be  brought  to  try  the  title  to  a  military  office.  In  every  such 
action,  by  §  436,  judgment  shall  be  rendered  upon  the  right  of 
the  defendant.  If  the  plaintifiT  seeks  to  present  to  the  court  for 
adjudication,  the  title  to  an  office,  he  is  bound  to  do  so  in  con- 
formity with  this  statute.  He  cannot,  by  seeking  merely  for  an 
injunction,  gain  for  himself  all  the  benefits  of  a  decision  of  such 
a  question,  and  deprive  the  defendant  of  the  protection  of  a  judg- 
ment, which  shall  release  him  from  the  obligations  created  by 
the  apparent  tenure  of  an  office,  whose  duties  he  is  bound  to  per^ 
form  during  his  incumbency. 

The  court  cannot  interfere  by  injunction,  upon  another  ground. 
The  plaintiff  has  shown  no  invalidity  whatever  in  the  defendant's 
title  to  his  office.  In  my  judgment,  the  defendant  holds  his 
office  by  a  complete  and  valid  title.  As  I  have  already  observed, 
in  the  case  of  The  People,  ex  rel.  Lockwood,  v.  Scrugham,  the 
acts  of  1846  and  1847  abolished  the  former  compulsory  military 
system  of  the  state,  and  sought  to  substitute,  instead,  a  volun- 
teer system.  For  the  purpose  of  organizing  the  new  system, 
the  services  of  officers  familiar  with  military  affairs  were  to  be 
employed,  for  what  was  clearly  intended  to  be  a  very  brief  period. 
All  the  provisions  of  the  act  of  1847  provide  for  filling,  perma- 
nently, every  office  in  the  newly  enrolled  forces,  either  by  ap- 
pointment from  the  governor  and  senate,  (see  §  8,  as  to  major 
generals,)  or  by  elections.  (See  §§  11,  20,  23.)  A  very  brief 
experience  proved  that,  in  this,  as  in  many  other  instances,  it 
was  far  easier  to  destroy  the  old  system,  than  to  create  the  new 
one  which  was  to  take  its  place.  And  ever  since  1847,  the  state 
has  been  trying  to  perfect  the  new  system  which  it  was  then  in- 
tended to  introduce.  By  S  5,  of  the  act  of  1847,  it  was  made 
the  duty  of  the  commander-in-chief  to  assign  the  command  of 
the  new  brigade  districts,  during  this  process  of  reorganization, 
to  the  brigadier  general  residing  in  the  district,  highest  in  rank, 
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who  was  in  command  on  the  first  day  of  November,  1846,  and 
had  performed  certain  specified  services.  Under  this  proyision 
the  command  of  the  newly  formed  eighth  brigade  was  assigned 
to  the  relator,  in  June,  1847.  Similar  assignments  were  made 
in  all  the  other  new  districts.  It  was  clearly  the  design  of  the 
law  that  an  early  organization  should  be  effected.  That  it  has 
not  been,  is  obvious  from  the  terms  of  every  subsequent  statnte 
in  relation  to  the  military  affairs  of  the  state.  By  i  1,  of  chapter 
307,  of  the  laws  of  1849,  (page  438,)  i  5  of  the  act  of  1847  ttm 
in  substance  repealed.  The  commander-in^hief  was  thereby 
authorized  and  empowered,  if  in  bis  opinion  the  public  service 
should  require  it,  to  assign  the  command  of  any  of  the  mili- 
tary, brigade  or  regimental  districts,  to  any  brigadier  general 
or  colonel  residing  therein,  without  regard  to  rank,  and  to  de- 
signate any  lieutenant  colonel  or  major,  to  act  as  such.  By  §  2, 
the  commander-in-chief  might,  also,  in  his  discretion,  appoint 
any  individual  to  perform  the  duty  of  enrolling  all  persons  enb- 
ject  to  military  duty,  within  the  bounds  of  the  company  district 
in  which  he  should  reside. 

It  would  seem  that  the  enlarged  discretion  thus  given  to  the 
commander-in-chief,  in  respect  to  assigning  this  temporary 
function  of  the  command  of  the  new  brigade  district  during  its 
organization,  was  not  sufficient  to  enable  him  to  effect  the  com- 
pletion of  the  process.  Whether  it  was  that  the  officers  then 
in  command  under  these  several  assignments,  feared  to  be  dis- 
placed from  command  by  the  election  of  other  persons  to  office 
in  the  brigades  and  regiments,  or  whatever  else  was  either  the 
motive  or  the  reason,  many  of  the  districts  remained  unorgan- 
ized. On  the  16th  of  April,  1851,  another  act  was  passed  for 
the  purpose  of  facilitating  such  organization.  By  the  first 
section  of  this  act  {Laws  of  1851,  p.  337,)  the  commander-in- 
chief  was  authorized  and  empowered  to  appoint  and  commission 
the  brigade,  regimental  and  company  officers  necessary  to  com- 
plete the  organization  of  all  military  districts  not  then  organ- 
ized. Under  this  act,  as  already  stated,  the  defendant  was 
appointed  and  commissioned.  The  appointment  was  valid,  and 
eonftrred  a  complete  title  to  the  office  in  question,  if  thelegisla^ 
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tare  could  confer  on  the  commander-in-chief  the  power  of  ap- 
pointment, and  if  the  defendant's  appointment  came  within  the 
description  of  the  class  of  cases  in  which  the  power  might  be 
exercised.    Sy  article  eleven  of  the  constitution,  while  major 
generals  were  to  be  appointed  by  the  governor,  with  the  con- 
sent of  the  senate,  brigadier  generals,  brigade  inspectors,  and 
the  field  officers  of  the  regiments  and  battalions,  as  well  as 
the  inferior  officers,  were  to  be  elected  by  the  votes  of  the 
forces,  or  of  the  officers  of  the  forces,  under  their  respective 
commands.     By  section  six,  of  that  article,  in  case  that  mode 
of  election  and  appointment  of  militia  officers  should  not  be 
found  conducive  to  the  improvement  of  the  militia,  the  legis- 
lature were  authorized  to  abolish  the  same,  and  to  provide  by 
law  for  their  appointment  and  removal,  if  two-thirds  of  the 
members  present  in  each  house  should  concur  therein.     The 
acts  of  1849  and  of  1851  were  both  passed  by  such  a  vote  as 
was  required  by  this  provision  of  the  constitution ;  and  the 
power  of  appointment  conferred  by  the  latter  act  is,  in  my 
judgment,  valid  and  complete.    It  is  true  the  act  of  1851  does 
not  purport  to  abolish  entirely  the  constitutional  method  of  elec- 
tion, and  to  substitute  a  radically  different  system  in  its  stead, 
but  only  to  dispense  with  the  elective  system  temporarily,  and 
in  favor  of  those  officers^  who  shall  effect  the  organization  of 
their  commands  in  compliance  with  the  requirements  of  the 
new  statutes.    But  this  consideration  will  be  without  weight 
until  it  is  shown  that  the  grant  of  entire  legislative  power  over 
a  subject  does  not  confer  power  over  all  the  parts  of  that  sub- 
ject, and  that  the  power  to  abolish  a  system  does  not   authorize 
a  partial  or  temporary  change  in  it.    And  even  if  that  could  be 
shown,  a  comparison  of  the  three  statutes  of  1847,  1849  and 
1851,  will  show  that  in  the  language  of  the  constitution,  the  ^ 
legislature  have  provided  by  law  for  the  appointment  and 
removal  of  militia  officers.    Taken  together,  all  necessary  pro- 
visions on  these  subjects  will  be  found  in  these  statutes. 

The  only  remaining  question  is  whether  the  defendant's  ap- 
pmtment  came  within  the  class  of  cases  in  which  the  governor 
inight  exercise  the  power  to  appoint.    In  other  words,  was  the 
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eighth  brigade  district  organized  or  not  organized  on  the  15th 
of  March,  1854,  the  date  of  the  defendant's  appointment  ?  In 
answer  to  this  question,  it  might  be  sufficient  to  say  that,  the 
commander-in-chief  is  the  proper  and  ultimate  judge  as  to  the 
completeness  of  the  organization ;  for,  by  the  act  of  1847,  his  own 
act  in  commissioning  the  officers  selected  and  appointed  according 
to  la^,  completes  the  organization  of  the  several  military  districts 
of  the  state.  But  it  is  not  necessary  to  stop  at  this  point. 
The  proof  in  the  ease  warrants  the  court  in  deciding  what  is 
and  what  is  not  an  organization  of  a  military  district.  There 
is  no  question  of  the  sufficiency  of  the  pleading,  nor  any  pre- 
sumption that  the  district  is  duly  officered,  upon  which  the 
point  can  be  disposed  of,  as  was  done  in  20  Barb.  310.  In 
this  case  it  sufficiently  appears  that  the  present  eighth  brigade 
district  was  laid  out  under  the  act  of  1847,  and  was  duly 
divided  into  two  regimental  districts,  as  required  by  §  5  of  that 
act.  The  command  of  each  of  those  districts  was  duly  assigned 
to  the  proper  officer,  under  §  6.  The  regimental  districts  were 
duly  divided  into  company  districts,  and  the  boundaries  thereof 
filed  iti  the  adjutant  general's  office,  and  the  companies  and 
regiments  were  duly  numbered  and  the  numbers  thereof  regis- 
tered in  the  adjutant  general's  office.  Here  the  process  of 
organization  had  stopped.  It  does  not  appear  that  a  single  man 
had  been  mustered  into  the  service ;  that  a  single  company  had 
been  enrolled,  or  had  elected  its  officers.  To  effect  a  complete 
organization  of  the  brigade,  it  was  requisite  that  in  each  regi- 
ment six  companies  of  at  least  forty  men  each,  besides  the 
commissioned  officers,  should  have  been  enrolled,  and  should 
have  elected  the  officers  of  the  company ;  that  those  officers 
should  have  elected  the  field  officers  of  the  regiments,  and 
^  that  the  field  officers  of  the  regiments  should  then  have  chosen 
the  brigadier  general  and  inspector  general,  and  then  that  the 
commander-in-chief  should  have  issued  commissions  to  all  these 
officers.  After  the  performance  of  all  these  acts  the  brigade 
was  fitted  for  service,  for  the  discharge  of  all  the  duties  that 
might  be  imposed  upon  it,  either  during  peace  or  war.    Until 
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all  these  acts  were  completed,  the  district  was,  within  the  lan- 
guage of  the  act  of  1851,  "  not  organized." 

Of  coarse,  the  commander-in-chief  had  the  power  of  appoint- 
ment, and  the  only  prerequisite  to  the  exercise  of  the  power, 
was  that  he  should  deem  the  appointment  necessary  to  com- 
plete the  organization  of  the  brigade  district.  The  fact  that 
he  has  exercised  the  power  by  appointing  and  commission- 
ing the  defendant,  is  conclusive  evidence,  here  and  everywhere, 
that  the  necessity  for  the  appointment  existed. 

The  application  for  the  injunction  must  be  denied,  and  judg- 
ment is  rendered  in  favor  of  the  defendant. 

[Kings  Special  Term,  July  6,  1857.    Birdseye^  Justice.] 


The  Citizens'  Mutual  Loan  and  Accumulating  Fund 
Association  vs.  Webster  and  others. 

By  the  uticles  of  association  of  a  mutual  loan  compauy,  incorporated  under 
the  act  of  April  10,  1851,  each  member  was  to  be  entitled  to  the  sum  of 
$d00,  out  of  the  funds  of  the  association,  at  its  termination,  upon  complying 
with  the  provisions  of  the  articles  by  paying  the  monthly  dues,  &c.  It  was, 
however,  provided,  by  another  article,  that  this  «um  of  $800,  instead  of  being 
paid  at  the  dissolution  of  the  association,  might,  at  the  option  of  members, 
be  obtahied  by  them  at  an  earlier  period:  As  often  as  the  funds  of  the  asso- 
ciation should  amount  to  $800,  that  sum  was  to  bo  i)ut  up  to  competition 
among  the  members,  and  the  member  offering  the  highest  premium  for  it 
was  to  be  entitled  to  it.  But  the  member  thus  receiving  the  money  was 
required  to  give  security  for  the  payment  of  his  monthly  dues  during  the  res- 
idue of  the  existence  of  the  association.  The  defendant,  being  tlie  owner  of 
two  shares  in  the  association,  purchased  two  sums  of  S'800  each,  when  thus 
put  up  at  auction,  at  a  premium  of  S258  per  share,  receiving  only  the  sum 
of  $542,  in  hand,  on  each  share.  He  then  gave  to  the  association  two  bonds 
and  mortgages,  each  conditioned  for  the  payment  of  $14  per  month,  until  the 
termination  of  the  association,  the  same  being  the  monthly  dues  and  redemp- 
tion fees  on  the  two  shares,  and  for  the  payment  of  all  fines  which  should  be 
charged  against  him.  This  sum  of  $14  was  made  up  of  the  monthly  dues 
of  $8  per  share  which  every  member  of  the  association  wsus,  by  art,  10,  bound 
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to  pay,  and  $4  per  share,  being  Uie  interest  on  the  nominal  or  par  ralae  of 
the  share,  at  S'^00,  for.  one  month,  at  six  per  cent 

Held  that  the  bonds  and  mortgages  were  not  rendered  usurious  by  charging  in- 
terest upon  the  par  value  of  the  share  instead  of  upon  the  sum  of  $642, 
which  was  actually  advanced. 

Held  cUsOt  that  this  was  not  a  contract  which  the  court  would  refbse  to  en- 
fbrce,  on  account  of  its  oppressive  and  unconscientious  character. 

THIS  was  an  action  for  the  foreclosure  of  two  mortgages. 
The  complaint  alleged  that  the  plaintiffs  were  a  corpora- 
tion duly  incorporated  pursuant  to,  and  in  accordance  with,  an 
act  of  the  legislature,  passed  April  10,  1861,  entitled  "An  act 
for  the  incorporation  of  Building,  Mutual  Loan,  tmi  Accumu- 
lating Fund  Associations."  That  the  defendant  Epenetus 
Webster,  for  the  purpose  of  securing  the  payment  to  the  plain- 
tiffs of  the  sum  of  $14  monthly,  until  the  termination  of  their 
association,  on  the  21st  day  of  October,  1852,  executed  and  de- 
livered to  the  plaintiffs  a  bond  bearing  date  on  that  day,  sealed 
with  his  seal,  whereby  he  bound  himself,  his  executors,  &c.j 
in  the  penalty  of  $3200,  upon  condition  that  the  same  should 
be  void  if  the  defendants  should  pay  to  the  plaintiffs,  their  suc- 
cessors or  assigns,  the  said  sum  of  $14  per  mouth  during  each 
and  every  month  until  the  termination  of  the  said  association, 
of  which  he,  the  said  Epenetus  Webster,  was  a  member,  hav- 
ing signed  the  articles  of  association  thereof;  the  said  sum  of 
$14  being  the  monthlydues  and  redemption  fees  on  two  shares 
of  the  stock  of  said  association,  owned  by  him,  and  redeemed 
in  manner  prescribed  by  said  articles  ;  and  should  also  pay,  or 
cause  to  be  paid,  all  fines  which  should  be  charged  against  him, 
in  accordance  with  the  provisions  of  said  articles  of  association, 
and  should  keep  and  perform  all  promises,  agreements  and  en- 
gagements made  and  entered  into  by  him  with  the  said  associa- 
tion by  reason  of  being  a  member  thereof;  and  should,  in  case 
of  default  in  any  of  the  above  mentioned  payments,  or  in  the 
fulfillment  and  performance  of  any  of  the  said  agreements,  at 
the  option  of  the  said  obligees,  their  successors  or  assigns,  forth- 
with pay  to  them,  their  successors  or  assigns,  the  full  sum  of 
$1600,  to  be  by  them  held  and  appropriated,  in  manner  follow- 
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ing,  namely :  let.  To  appropriate  so  much  as  should  be  neoes- 
earj,  from  time  to  time,  during  the  continuance  of  the  said 
association,  to  pay  and  discharge  the  above  mentioned  payment 
of  $14  to  be  made  monthly  as  aforesaid,  and  all  fines,  penalties 
and  moneys  which  should  or  might  become  due  and  payable 
by  him,  by  reason  of  any  thing  in  the  said  articles  of  associa- 
tion contained ;  and  2d.  To  repay  and  reimburse  to  him',  the  said 
obligor,  the  residue,  if  any  there  should  be,  after  such  appropri- 
ations and  payments  upon  the  termination  aforementioned,  to- 
gether with  lawful  interest  upon  so  much  and  such  part  of  said 
sum  of  $1600  as  should  not  have  been  so  appropriated  or  paid 
for  the  perioiis  the  same  should  have  been  held  by  the  said 
association  and  not  so  paid  or  appropriated.  The  plaintiffs  fur- 
ther alleged,  that  the  defendant  Webster,  for  the  purpose  of 
securing  the  payment  to  the  plaintiffs  of  the  further  sum  of 
$14  monthly,  until  the  termination  of  their  association,  on  or 
about  the  26th  day  of  November,  1852,  executed  and  delivered 
to  the  plaintiffs  a  certain  other  bond  bearing  date  on  that  day, 
sealed  with  his  seal,  whereby  he  bound  himself,  his  executors, 
&c^  in  the  like  penalty,  for  the  payment  of  the  said  sum  of 
$14  monthly,  with  the  same  penalties  and  conditions  as  in  the 
bond  before  recited.  That  as  collateral  security  for  the  pay- 
ment of  the  indebtedness  set  forth  in  the  first  mentioned  bond, 
the  defendants  Webster  and  Mary  K.  his  wife,  on  the  said  21st 
day  of  October,  1852,  executed,  duly  acknowledged,  and  de- 
livered to  the  said  plaintiffs,  a  mortgage  whereby  they  granted, 
bargained  and  sold,  to  the  said  plaintiffs,  the  premises  described 
therein,  with  the  appurtenances,  with  the  usual  power  of  sale, 
in  case  of  the  non-payment  of  the  money  secured.  And  that  a 
similar  mortgage  was  executed  by  Webster  and  wife  to  secure 
the  payment  of  the  bond  secondly  mentioned.  The  complaint 
farther  alleged  that  the  said  mortgages  were  duly  recorded  in 
the  clerk's  office  of  Queens  county ;  and  that  the  defendant 
Webster  had  failed  to  comply  with  the  conditions  of  said  bonds 
and  mortgages,  and  of  each  of  them,  by  omitting  to  pay  the 
sum  of  $28,  which  became  due  on  said  bonds  m  the  month  of 
July,  1854,  and  in  each,  and  every  month  since ;  and  that  there 
Vol.  XXV.  84 


266  OASES  IN  THE  SUPREME  COURT. 

Citizens'  Mutual  Loan  Association  v.  Webster. 

was  due  to  the  plaintiffs,  to  be  appropriated  as  in  said  bonds 
and  mortgages  described,  the  sum  of  $3200,  and  that  no  pro- 
ceedings had  been  had  at  law,  or  otherwise,  for  the  recovery 
of  the  sums  secured  by  the  said  bonds  and  mortgages,  or  either 
of  them,  or  any  part  thereof.  The  plaintiffs  therefore  prayed 
for  a  decree  of  foreclosure  jind  sale,  and  for  a  decree  against 
Webster  for  the  deficiency  if  any. 

The  defendant  Webster,  in  his  answer,  alleged  that  the  whole 
amount  of  money  the  plaintiffs  loaned  and  advanced  to  him,  and 
for  which  said'  bonds  and  mortgages  were  given  to  said  plaintiffs, 
was  the  sum  of  $1972,  and  no  other  or  further  sum  or  sums.- 
That  on  the  first  bond  and  mortgage,  dated  the  21s^day  of  Octo- 
ber, 1852,  the  sum  of  $1028  was  loaned,  which  sum  was  ad- 
vanced and  loaned  to  him  on  the  21st  day  of  October,  1852. 
That  on  the  second  bond  and  mortgage,  dated  the  26th  day  of 
November,  the  sum  of  $500  was  loaned,  on  the  23d  November, 
1852,  and  the  further  sum  of  $444  on  the  30th  day  of  Decem- 
ber, 1852.     That  each  of  said  bonds  and  mortgages  was  nom- 
inally given   to  secure   the   payment  of  the  sum  of  $1600, 
and  was  actually  conditioned  to  pay  monthly  the  sum  of  $7 ; 
$3  thereof  called^  in  the  articles  of  association  of  said  corpora- 
tion, monthly  dues,  and  $4  a  month  for  interest  on  said  $1600, 
at  six  per  cent,  payable  monthly ;  making  on  both  bonds  and 
mortgages,  the  sum  of  $14  per  month.     And  the  said  defend- 
ant averred  that  the  said  bonds  and  mortgages  were  made  and 
executed  by  him,  and  given  and  delivered  to  the  plaintiffs  to 
secure  the  loans  aforesaid,  and  that  the  plaintiffs  designed  and 
intended  thereby  corruptly  and  fraudulently  to  secure  to  them- 
selves usurious  interest  on  said  loans,  or  more  than  seven  per 
cent  for  the  use  or  forbearance  of  the  sums  so  loaned  to  the 
defendant.     And  that  said  bonds  and  mortgages  were  taken 
and  received  knowingly  and  willfully,  in  direct  violation  of  the 
statute  of  usury.    And  the  defendant  submitted  that  the  plain- 
tiffs were  not  protected  from  said  usury  by  the  exceptions  con- 
tained in'  and  by  the  statute  under  which  the  plaintiffs  claimed 
they  were  incorporated. 

And  for  a  further  defense,  the  defendant  alleged  that  the 
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said* association  was  got  up  and  organized  for  corrupt  and  fraud* 
ulent  purposes  and  designs,  intending  by  means  thereof  fraudu- 
lently and  corruptly  to  take  and  receive  usurious  interest  on 
loans  made  by  the  said  association,  and  to  enable  the  plaintiffs 
to  take  and  receive  a  greater  amount  for  interest  than  seven  per 
cent  for  the  use  or  forbearance  of  such  sums  loaned  by  said  a&- 
Bociation  ;  and  also  for  the  purpose  of  enabling  them,  the  said 
plaintiffs,  wrongfully  and  fraudulently  to  levy  and  collect  un- 
reasonable and  oppressive  and  ruinous  fines,  premiums  and  fees, 
as  they  are  denominated  in  the  articles  of  association ;  and 
therefore  the  said  association,  and  said  bonds  and  mortgages 
were  frauduiint  and  void.  The  defendant  further  alleged,  that 
the  teiith,  eleventh  and  thirteenth  articles  of  said  association 
were  in  direct  violation  of  the  act  under  which  the  said  associa- 
tion claimed  to  have  become  an  incorporation ;  that  the  monthly 
dues,  fines,  fees,  premiums  and  interest,  in  said  articles  men- 
tioned, were  oppressive,  unjust,  fraudulent  and  void,  and  con- 
trary to,  and  in  violation  of,  the  policy  of  the  laws  of  the  state ; 
and  that  the  defendant  did  not  know,  and  was  wholly  ignorant 
of  the  facts  and  consequences,  and  the  amount  of  the  said 
monthly  dues,  fines,  fees,  premiums  and  interest,  that  under 
said  articles  of  association  could,  might  and  were,  from  time  to 
time,  charged  to  and  collected  of  him  ;  and  the  defendant  aver- 
red that  he  never  intended  to  become  liable  to  the  same,  and 
never  would  have  become  a  member  of  said  association,  had  he 
been  aware  of  the  full  extent  of  the  claims  that  could  or 
would  be  made  by  said  association,  of  and  upon  him. 
The  action  was  tried  by  the  court  without  a  jury. 

Foster  ^  Thompson,  for  the  plaintiffs. 

Loamis  4*  Hayner,  for  the  defendant. 

EiRDSETE,  J.  Two  objections  are  made  to  the  validity  of 
the  bonds  and  mortgages  in  suit,  and  to  their  enforcement  in 
this  action.  First.  That  they  are  usurious  and  void.  Second. 
If  not  void,  that  they  are  evidence  of  a  contract  so  unconscion- 
able, oppressive  and  harsh  in  character,  that  the  court  must 
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presume  that  the  defendant  conld  not  hare  assented  to  it^  with 
a  knowledge  and  understanding  of  its  exactions. 

As  to  the  usury.  Upon  an  examination  of  the  bond  and  mort- 
gage, and  the  articles  of  association  of  the  plaintiffs  therein  re- 
ferred to,  it  appears  that  the  security  is  given  not  for  the  pay- 
ment of  the  principal  sum  mentioned  in  the  bond,  but  for  the 
payment  of  the  monthly  dues  and  redemption  fees  on  two  shares 
of  the  stock  of  the  association  owned  by  the  defendant,  and  re- 
deemed by  him,  and  of  fines  charged  against  him  under  those 
articles.  These  payments  are  to  be  made  only  ^-  until  the  term-' 
ination  of  the  said  association.'^  The  duration  of  the  association 
is  uncertain.  It  will  continue  till  a  fund  has  been  accumulated, 
sufficient  to  pay  to  every  holder  of  unredeemed  shares,  the  nom- 
inal or  par  value  of  the  share,  being  the- sum  of  $800.  Whether 
the  payments  required  to  be  made  by  this  bond,  in  order  to  pre- 
vent forfeiture,  will  exceed  the  principal  and  legal  interest  of 
the  amount  advanced  to  the  defendant,  will  depend  upon  matters 
not  brought  before  the  court  either  upon  the  pleadings  or  the 
proofs.  If  the  principal  were  payable  absolutely,  there  could 
be  no  doubt  of  the  usury.  But  it  is  not.  And  even  when  the 
mortgage  has  been  foreclosed,  and  the  moneys  mentioned  therein 
collected,  they  are  to  be  applied  only  to  the  satisfaction  of  the 
dues,  fees  and  fines,  and  the  surplus  is  to  be  returned  to  the 
mortgagor.  That  such  a  contract  might  be  usurious,  and  might 
be  shown  to  be  so,  by  proper  allegations  and  proofs  is  unques- 
tionable. But  I  think  a  sufficient  case  has  not  been  stated  here. 
But  even  if  there  were,  there  is  another  and  conclusive  answer 
to  the  objection.  The  seventh  section  of  the  act  of  April  10, 
1851,  "  for  the  incorporation  of  building,  mutual  loan  and  accu- 
mulating fund  associations,"  provides  that  neither  the  imposition 
of  fines  for  the  non-payment  of  dues  or  other  fees,  or  other  vio- 
lation of  the  articles  of  association,  nor  the  making  of  any  month- 
ly payments  required  by  the  articles  of  association,  or  of  any 
premiums  for  loans  made  to  members,  shall  be  deemed  a  vio- 
lation of  the  provisions  of  any  statute  against  usury. 

By  the  articles  of  association,  each  member  was  to  be  entitled 
te  the  sum  of  $800,  out  of  the  funds  of  the  associatioQi  at  its 
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termination,  npon  complying  with  the  provisions  of  the  articles, 
by  paying  the  monthly  dnes,  &c.  Sat  by  article  13  it  wafl 
provided  that  this  sum  of  $800,  instead  of  being  paid  at  the  ^ 
dissolation  of  the  association,  might  at  the  option  of  members 
be  obtained  by  them,  or  some  of  them,  at  an  earlier  period.  As 
often  as  the  funds  of  the  association  should  amount  to  $800,  (one 
share,)  that  sum  was  to  be  put  up  to  competition  among  the 
members,  the  member  offering  the  highest  premium  for  it  was 
to  be  entitled  to  it,  for  the  purpose  of  purchasing  lands,  building, 
&c.  But  as  the  party  thus  receiving  in  advance  all  the  bene- 
fits of  membership,  would  be  relieved  of  all  necessity  and  in- 
ducement to  continue  the  payment  of  the  monthly  dues,  during 
the  residue  of  the  existence  of  the  association,  he  was  required 
to  give  security  for  such  payment.  The  process  of  obtaining  in 
advance  the  amount  of  shares  properly  payable  only' at  the 
winding  up  of  the  association,  is  called  the  purchase  and  re- 
demption of  shares.  The  defendant,  being  the  owner  of  certain 
shares  in  the  association,  thus  purchased  or  redeemed  two  of 
them :  that  is  to  say,  he  received  in  advance  moneys  not  due  till 
the  close  of  the  association.  He  then  gave  the  bonds  and  mort- 
gages in  suit  to  secure  the  payment  of  the  future  dues,  fees  and 
fines,  which  had  been  theretofore  secured  by  the  liability  of  his 
shares  to  forfeiture  in  case  of  non-payment,  which  was  provided 
for  in  the  articles  of  association.  So  far  the  bonds  and  mort- 
gages are  not  objected  to ;  nor  do  they  seem  objectionable  in 
law ;  whatever  may  be  thought  of  the  policy  of  thus  putting 
one's  funds  out  of  his  own  control,  and  into  the  hands  of  agents 
and  trustees  for  management  and  investment. 

But  it  appears  that  when  the  sum  received  by  the  defendant 
was  put  up  at  auction  among  the  members  of  the  association, 
the  competition  for  it  was  so  great  that  he  was  required  to  pay, 
and  did  pay,  a  premium  of  $258,  per  share  of  $800.  That  is : 
he  obtained  and  took  $542,  in  hand,  rather  than  to  await  the 
winding  up  of  the  association  and  get  the  $800.  That  such 
sacrifices  should  be  made  to  obtain  money,  is  well  nigh  incredible. 
But  the  motive  for  making  them,  whatever  it  was,  seems  to  hare 
bMn  shared  by  other  members  of  the  association  than  the  de- 
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fendant.  For  it  must  havo  been  their  bidding  that  induced  him 
to  give  80  enormous  a  sum  for  the  present  use  of  a  litde  money. 
He  would  not  voluntarily  have  given  any  such  premium,  or  even 
any  premium  at  all. 

Upon  purchasing  the  two  shares  in  question  the  defendant  gave 
the  bonds  and  mortgages  now  in  suit,  receiving  $542  in  money, 
the  association  retaining  the  premium  of  $258  upon  each  share. 
The  bond  and  mortgage  are  conditioned  for  the  payment  of  $li 
per  month,  until  the  termination  of  the  association,  being  the 
monthly  dues  and  redemption  fees  on  the  two  shares.  This 
sum  of  $14  is  made  up  of  the  monthly  dues  of  $3  per  share, 
which  every  member  of  the  association  is,  by  article  10,  bound 
to  pay ;  and  of  $4  per  share,  being  the  interest  on  the  nontinal 
or  par  value  of  the  share,  $800,  for  one  month,  at  six  per  cent 
The  precise  ground  of  the  defendant's  objection  is  that  this  in- 
t^est  is  charged  on  the  $800,  the  par  value  of  the  share,  instead 
of  upon  the  sum  of  $542,  which  was  actually  advanced. 

The  answer  to  the  objection  is  that  this  statutes  of  usniy 
have  been  repealed  as  to  this  premium,  by  the  provisions  of  i  7, 
above  quoted.  The  taking  of  the  premium  is  not  to  be  deemed 
a  violation  of  any  statute  against  usury. 

There  may,  perhaps,  be  some  want  of  precision  in  the  language 
of  the  enactment.  The  words  used  are,  "  nor  shall  the  making 
of  any  monthly  payment  required  by  the  articles  of  association, 
or  of  any  premiums  for  loans  made  to  members,  be  deemed  a 
violation  of  the  provisions  of  any  statute  against  usury."  To 
speakof  the  transaction  in  question  as  the"makingof  apremiom," 
in  obvious  connection  with  "  the  making  of  the  monthly  pay- 
ment," is  clearly  an  incongruity.  Some  word  has  been  omitted 
before  the  words  "  of  any  premium."  And,  to  make  sense  of 
the  expression,  the  missing  term  must  be  supplied.  It  may  be 
either  '^  payment,"  or  "  taking,"  or  "  receipt ;"  so  that  the  clause 
would  read  that  the  payment,  or  the  taking,  or  the  receipt  of  the 
premium  shall  not  be  deemed  a  violation  of  any  statute  against 
usury.  The  meaning  of  the  provision,  however,  is  clear,  without 
resort  to  any  such  process  for  the  purpose  of  removing  the  in- 
congruity.   The  obvious  design  is  to  remove  these  tranaactionB 
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between  the  society  and  its  members,  beyond  the  pale  of  the 
statutes  against  usury.  That  purpose  can  only  be  effected  by 
allowing  the  society  to  collect  interest  on  the  full  amount  of  the 
share.  To  have  provided  merely  that  the  association,  instead 
of  paying  $800  at  its  close,  to  each  member,  might  at  an  earlier 
period  have  advanced  to  each  one  that  sum,  or  a  less  one,  and 
on  that  advance  might  have  collected  legal  interest,  would  require 
no  interference  with,  or  mention  of,  the  law  against  usury.  The 
transaction,  if  duly  provided  for,  by  express  agreement,  in  the 
articles  of  association,  would  have  formed  no  violation  of  any 
such  law.  Besides,  the  higher  the  rate  of  interest  to  be  paid 
by  each  member  to  the  association,  the  shorter  would  be  the 
period  required  te  complete  the  accumulation,  on  the  completion 
of  which  the  association  was  to  terminate,  and  the  payments  to 
cease.  The  moneys  collected  by  the  association  being  the  mu- 
tual property  of  all  the  members,  and  the  greater  the  accumula- 
tion the  shorter  being  the  period  during  which  they  will  have 
to  bear  the  burden  of  paying  the  moneys  for  the  purpose  of  ac- 
cumulation, the  ordinary  objections  to  the  collection  of  interest 
beyond  the  fixed  rates  are  removed. 

There  is,  therefore,  in  my  judgment  no  foundation  for  the 
objection  that  the  contract  in  suit  is  void  for  usury. 
.  The  considerations  last  adverted  to,  form  the  answer  to  the 
other  objection  urged  by  the  defendant  against  the  enforcement 
of  his  contract,  viz :  its  oppressive  and  unconscientious  char- 
acter. That  the  defendant  is  required  to  pay  considerable 
sums  of  money,  every  month,  and  that  these  payments  may  be 
increased  by  fines  in  case  of  default,  and  that  such  fines  may  be 
made  heavier  for  a  continued  default,  forms  no  sufficient  reason 
for  declaring  the  contract  void,  in  the  whole,  or  even  jtro  tanto. 
It  is  not  shown,  or  pretended,  except  in  the  arguments  of  coun- 
sel, that  the  defendant  did  not  fully  understand  the  nature  of 
the  bargain  he  made ;  or  that  he  could  not  have  calculated  the 
precise  amount  he  would  be  boujid  to  pay,  or  that  he  has  been 
in  any  manner  deceived,  defrauded  or  misled,  either  in  joining 
the  association  or  bidding  for  the  shares  and  paying  his  premium. 
His  engagement  may  be  an  onerous  one«     But  all  his  associates 
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entered  into  the  same  engagement  and  assumed  the  same  bur- 
dens. For  aught  that  appears,  they  have  borne  those  burdens, 
and  made  all  their  payments  regularly,  in  the  expectation  that 
the  defendant  and  every  other  member  would  do  the  same^  and 
thus  the  winding  up  of  the  association,  and  the  termination  of 
the  tax  upon  them,  would  be  speeded.  To  release  the  defend- 
ant now  from  his  contract,  or  any  part  of  it,  is  only  imposing 
on  each  of  them  so  much  greater  burden,  and  requiring  a  pro- 
portionate extension  of  payments,  to  an  early  relief  from  which 
they  are  justly  entitled.  The  defendant  must  continue  to  pay 
into  the  common  fund  the  sums  he  agreed  to  pay ;  and  if  the 
other  members  of  the  association  equally  comply  with  their 
agreement,  all  of  them  will  be,  at  no  very  diatant  day,  relieved 
from  the  necessity  of  making  further  contributions.  They  may 
not  then  have  realized  the  benefits  they  looked  for.  They  will, 
perhaps,  have  learned  that  the  proprietor  is  the  best  guardian 
of  property ;  that  the  making  of  extravagant  gains  involves 
great  risks  or  great  burdens ;  and  that  the  steady  accumular 
tions  of  honest  industry  are  the  surest  way  ta  wealth.  But 
they  will  have  met  with  no  losses  which  a  reasonable  prudence 
would  not  have  enabled  them  to  foresee  and  to  measure. 

The  case  of  the  2d  N.  Y.  Building  Association  v.  Gallier^ 
which  has  been  cited  upon  this  point,  does  not  warrant  the  de- 
fendant in  claiming  to  be  relieved  from  his  contract  or  any 
part  of  it.  There  the  fine  for  the  non-payment  of  monthly  dues 
was,  on  each  share,  12  cents  for  the  first  month,  37  cents  for  the 
second,  75  cents  for  the  third,  $1.25  for  the  fourth,  and  each 
succeeding  month  50  cents  more  than  the  preceding  montL 
And  the  case  was  compared,  not  unreasonably,  to  the  purchase 
of  the  horse,  to  be  paid  for,  one  farthing  for  the  first  nail  in 
his  shoes,  two  for  the  second,  and  so  in  geometrical  progression. 
By  the  plaintiff's  articles,  however,  the  fines,  though  not  light, 
are  very  different  from  those  imposed  on  QuUier.  They  are 
for  the  first  month,  12  cents ;  second  month,  25  cents  ]  third 
month,  37 ;  fourth  month,  50  cents ;  and  every  succeeding 
month  $1.  These  fines  are  su£Sciently  definite  in  amount. 
Nor  can  I  say  that  they  are  so  clearly  unreasonable  as  to  war- 
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rant  me  in  declaring  the  article  on  the  subject  of  fines  void,  ^ 
and  relieving  the  defendant  from  any  penalty,  except  interest. 

The  objection  which  was  taken  in  The  Franklin  Building 
Association  v.  Mather,  (4  Abbott,  274,)  to  the  provision  for  the 
investment  of  the  surplas  proceeds  for  the  purpose  of  meeting 
fdtnre  dues,  is  not  raised  in  this  case. 

I  must,  therefore,  hold  that  the  plaintiffs  are  entitled  to 
judgment. 

The  cause  must  be  referred  to  a  referee,  to  take  and  state 
the  account  between  the  parties,  and  to  report  the  amount  due 
to  the  plaintiffs  from  the  defendant.  If  the  latter  desires,  the 
referee  will  report  what  sums  are  due  for  monthly  dues,  redemp- 
tion fees,  interest  and  fines,  with  the  particulars  as  to  each. 
The  defendant  must  be  credited  for  all  payments  made.  On 
the  coming  in  of  the  report,  unless  the  balance  reported  due  is 
paid  within  thirty  days,  judgment  of  foreclosure  and  sale 
must  be  entered,  providing  for  the  payment  of  the  plaintiffs 
from  the  proceeds  of  sale,  of  the  amount  reported  to  be  due  to 
them,  with  coete.  The  surplus  to  be  brought  into  court,  by 
paying  it  to  the  treasurer  of  Queens  county,  who  must  invest 
the  same  on  bond  and  mortgage,  to  be  held  subject  to  the  claims 
of  the  plaintiffs  for  subsequently  accruing  dues  from  Webster. 
Out  of  the  moneys,  before  investment,  the  amount  of  the  dues 
for  six  months  may  be  paid  to  the  plaintiffs  in  advance,  on  their 
allowing  a  rebate  of  interest ;  and  on  the  collection  of  interest 
on  the  bond  and  mortgage,  from  time  to  time,  a  similar  payment 
in  advance  may  be  made ;  but  the  plaintiffs  must  give  security  for 
refunding  any  part  of  such  advance  which  would  be  due  to  the 
mortgagor,  in  case  the  association  should  terminate  before 
the  end  of  the  period  for  which  the  advance  may  be  made. 
Either  party  to  be  at  liberty  to  apply  to  the  court  for  necessary 
directions,  as  to  such  payments,  in  case  the  interest  be  not 
sufficient  to  pay  the  dues  to  the  plaintiffs,  or  otherwise. 

[Kings  Special  Term,  July  6, 1557.    Birdieye,  Jastice.] 
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Where  the  plaiDtUT,  in  a  suit  before  a  justice  of  the  peace,  gave  notice  of  tD 
application  for  a  commission  to  take  the  testimony  of  a  witness,  to  be  direct- 
ed to  C,  but  on  settling  the  interrogatories,  the  parties  agreed  to  snbstitaM 
K.  as  oommiflsioDer,  in  the  place  of  C. ;  and  the  justice  inserted  the  name  of 
K.  in  ilie  commission,  and  the  commission  was  in  fact  executed  and  returned 
by  K.,  but  the  justice  inadvertently  omitted  to  strike  out  the  name  of  C.  from 
the  caption  to  the  interrogatories,  where  it  had  been  inserted,  pursuant  to  the 
notice ;  Hdd  that  this  was  an  error  which  did  not  vitiate  the  commission,  or 
the  return  thereof, 

Jt  seems  that  the  provisions  of  the  revised  statutes,  requiring  a  copy  of  sec  16 
of  2  JR.  S.  894,  to  be  annexed  to  every  commission,  is  not  applicable  to  com- 
missions issued  by  justices  of  the  peace. 

The  provision  is  merely  directory,  and  not  absolutely  essential.  The  main  ques- 
tion is,  has  the  commission  been  properly  executed  1 

If  the  body  of  the  commission  contains  an  explicit  direction  in  respect  to  the 
return  of  such  commission,  this  is  sufficient,  although  there  be  no  direction 
indorsed  on  the  back  of  it. 

Where  an  exhibit,  proved  before  the  commissioner,  was  a  bill  of  sale  executed  by 
J.  M.  and  his  wife,  and  the  commissioner  certified  that  the  same  "was  pro- 
duced and  shown  to  the  said  J.  M.,  a  witness  sworn  and  examined,  and  by  him 
deposed  unto  at  the  time  of  his  examination  as  a  witness  under  auch  com- 
mission ;"  Held  that  the  certificate  was  sufficient 

Where  the  return  of  the  commissioner  was  written  on  the  deposition,  and  the 
deposition  and  the  commission,  &c.,  were  all  annexed  together,  in  such  a  man- 
ner that  the  return  could  not  be  separated  IVom  the  commission  and  evi- 
dence ;  Held  that  this  was  a  substantial  compliance  with  the  statute ;  although 
there  was  no  return  indorsed  on  the  commission. 

Although  there  be  nothing  on  the  envelop,  or  elsewhere,  showing  that  the 
commission  was  deposited  as  required  by  the  statute,  or  that  it  was  returned 
by  mail,  it  will  be  presumed  that  the  commission  was  so  deposited  and 
returned. 

So,  if  it  does  not  appear  how  the  papers  came  to  the  justice's  office,  the  pra- 
sumption  is  that  they  came  to  him  by  due  course  of  mail,  and  were  opened 
by  him ;  it  being  his  duty  to  open  them. 

When  interrogatories  are  objected  to,  on  the  trial,  as  leading,  it  is  in  the  <Us- 
cretion  of  the  justice  to  admit  or  reject  the  answers. 

THIS  action  was  commenced,  and  tried,  before  a  jnBtice  of 
the  peace  of  Essex  county.  The  complaint  was  for  the 
taking  and  conrerting  of  a  cow,  by  the  defendant.  The  answer 
was  a  denial,  and  property  in  the  defendant.  On  the  trial, 
the  plaintiflf  offered  in  evidence  a  commission  issued  to  James 
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Eeese,  to  take  the  testimony  of  one  James  Meighao,  residing  in 
the  city  of  New  YorL  Annexed  to  the  commission  were  the  in- 
terrogatories and  cross-interrogatories  as  settled  by  the  justice. 
The  caption  of  the  interrogatories  stated  that  the  witness  was  to 
be  examined  before  Charles  Cheny,  Esq.  commissioner,  &c.  The 
justice,  in  his  return,  stated  that  the  notice  of  application  for  a 
commission  contained  the  name  of  Cheny  as  commissioner,  but 
that  the  parties,  on  settling  the  interrogatories,  agreed  upon 
Eeese,  whose  name  was  inserted  in  the  commission,  and  that  he 
(the  justice)  had  accidentally  omitted  to  erase  the  name  of  Cheny 
from  the  caption,  in  the  interrogatories,  and  to  substitute  the 
name  of  Eeese.  The  testimony  was  in  fiict  taken  before  Eeese, 
who  returned  the  same,  with  the  commission,  interrogatoriesi 
exhibits  and  cross-interrogatories,  all  attached  and  annexed  to- 
gether, to  the  justice,  by  mail,  as  he  was  directed  in  the  body 
of  the  commission  to  do.  The  interrogatories  and  cross-inter- 
rogatories were  settled  by  the  justice  ;  both  parties  appearing 
before  him,  by  their  counsel,  at  the  time  of  settlement,  and  no 
objections  having  been  made  by  either  party,  to  the  form  of 
the  interrogatories.  No  copy  of  the  16th  section  of  2  R.  S. 
894,  395,  was  annexed  to  the  commission.  There  was  no 
direction  on  the  commission,  as  to  its  return,  but  in  the  body 
ci  it  the  commissioner  was  directed  to  return  the  same  by 
mail,  to  the  justice,  at  Port  Henry.  There  were  other  alleged 
defects,  and  several  objections  were  taken  to  the  form  and  re- 
turn of  the  commission,  and  as  to  the  manner  of  its  return, 
which  are  noticed  in  the  opinion  of  the  court.  The  defendant's 
objections  to  the  reading  of  the  depositions  in  evidence  were 
severally  overruled ;  and  on  that  and  other  evidence  the  plain- 
tiff had  judgment.  The  county  court  of  Essex  county  affirmed 
the  judgment,  and  the  defendant  appealed  to  this  court 

A.  B.  Waldo,  for  the  plaintiff. 

P.  Butler y  for  the  defendant 
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By  the  Courts  C.  L.  Allen,  P.  J.  The  first  objection  to 
the  eommisBion,  and  to  the  reading  of  the  depositions  in  evidence, 
was,  that  the  caption  of  the  interrogatories  states  that  they  were 
to  be  administered  to  the  witness  by  Charles  Chenj.  The  jus- 
tice, in  his  amended  return,  sets  forth  how  this  mistake  occurred. 
The  parties,  by  their  attorneys,  upon  the  settling  of  the  intei> 
rogatories*  agreed  to  substitute  Mr.  Keese  as  commissioner,  in 
the  place  of  Mr.  Cheny,  who  had  been  proposed  by  the  plain- 
tiff, in  his  notice.  The  justice  inserted  the  name  of  Keese  in 
the  commission,  but  inadvertently  omitted  to  strike  out  the 
name  of  Cheny  from  the  caption  of  the  interrogatories,  where 
it  had  been  inserted  pursuant  to  the  notice.  The  commission, 
however,  was  actually  sent  to,  and  executed  by,  Mr.  Keese, 
who  administered  the  oath  and  interrogatories  to  the  witness, 
and  reduced  his  deposition  to  writing,  as  required  by  the  stat- 
ute. Here  was  no  error,  therefore,  in  fact  The  mere  mistake 
of  the  name  of  Cheny,  in  the  caption,  which  might  be  stricken 
out  as  ungecessary,  and  as  being  no  part  of  the  interrogat(X'ieSj 
did  not  vitiate  the  commission,  or  its  return,  and  the  justice 
properly  overruled  the  objection. 

2.  The  second  objection  urged  is,  that  no  copy  of  section  16 
of  2  22.  S,  394,  was  annexed  to  the  commission.  It  may  be 
doubted  whether  the  sections  of  the  revised  statutes  authorizing 
commissions  in  justices'  courts,  require  it.  (2  R.  S.  268,  4/A 
ed.  454.)  It  is  true,  section  166  declares  that  the  commission 
shall  be  executed  and  returned  as  is  prescribed  by  statute 
when  a  commission  issues  out  of  a  court  of  record }  but  there 
is  no  provision  directing  a  copy  of  the  sections  above  referred 
to,  to  be  annexed.  But  whether  this  be  so  or  not,  is  immate- 
rial to  a  decision  of  this  point.  In  the  case  of  Williams  v. 
Eldridge,  (1  Hill,  249,  262,)  the  court  remark  that  "the  pro- 
vision as  to  annexing  a  copy  of  the  section  of  the  statute  was 
with  a  view  to  a  correct  execution  of  the  commission.  If  the 
execution  be  in  fact  correct,  it  is  enough."  The  section  is 
merely  directory,  and  not  absolutely  essential.  The  main  ques- 
tion is,  has  the  commission  been  properly  executed  ? 

8.  The  next  objection  is,  that  there  was  no  proper  direction 
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on  the  commission  in  regard  to  its  return.  The  commission,  in 
the  body  of  it,  after  directing  the  commissioner  to  cause  the  de- 
position Trhich  he  should  take,  to  be  signed  by  the  witness  and 
himself,  contained  the  following  clause :  "And  then  return  the 
same,  addressed  here  to  me,  addressed  to  Port  Henry,  N.  Y.,  by 
maUj  indorsed,  under  seal."  Here  was  an  explicit  direction, 
and  although  it  was  not  indorsed  on  the  commission,  was  con- 
tained in  the  body  of  it.  In  the  case  cited  by  the  counsel, 
(3  HUl,  497,)  the  justice  gave  no  direction  whatever,  as  to  the 
return  of  the  commission,  and  the  court  held  the  omission  fatal. 
But  here  there  was  an  express  direction,  and  though  not  on  the 
back,  it  was  in  the  body  of  the  commission ;  and  was  as  full  a 
compliance  with  section  15  of  th^  statute  as  in  the  case  in 
2  Hillj  502.  where  the  direction  to  return  was  on  the  back  of  the 
interrogatories  annexed  to  the  commission. 

4.  Again ;  it  is  objected  that  the  exhibit  was  not  properly 
certified.  The  exhibit  purported  to  be  a  bill  of  sale  in  writing, 
by  the  witness  Meighan  and  his  wife  Mary,  of  the  cow  in  ques- 
tion to  the  plaintiff,  for  $15,  and  was  signed  "  James  and  Mary 
Meighan."  The  exhibit  was  signed  "James  x  Meighan."  The 
commissioner  certified,  upon  it,  that  on  the  day  of  the  execution 
of  the  commission  the  exhibit  "  was  produced  and  shown  to  the 
said  James  Meighan,  a  witness  sworn  and  examined,  and  by  him 
deposed  unto  at  the  time  of  his  examination  as  a  witness  un- 
der such  commission."  This,  I  think,  was  a  sufficient  certifi- 
cate. (2  Cowen?s  Treat.  M  ed.  332.)  The  exhibit  was  also 
otherwise  proved.  The  defendant  admitj;ed  that  it  was  filed 
in  the  town  clerk's  office  of  Moriah,  on  the  19th  of  Oct.  1854. 

5.  Another  objection  is  that  the  commissioner  did  not  indorse 
his  return  on  the  commission,  nor  was  it  indorsed  thereon. 
The  return  is  a  substantial  compliance  with  the  statute.  It 
was  written  on  the  deposition,  and  it  and  the  commission,  &c. 
were  all  annexed  together  in  such  a  manner  that  the  return 
could  not  be  separated  from  the  commission  and  evidence.  On 
one  side  of  the  leaf  was  the  deposition  and  on  the  other  side 
the  return.    The  commissioner  first  signed  the  certificate  to 
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tbe  exhibit.  He  again  subeeribed  his  name  at  the  end  of  the 
deposition  to  the  direct  interrogatories.  After  the  answers  to 
the  cross-interrogatories  were  taken  and  signed,  he  again  sab- 
scribed  his  name,  and  at  the  end  of  the  deposition,  certified  in 
the  usual  form,  under  his  hand  and  seal,  that  the  deposition 
was  duly  taken  before  him ;  and  all  this  in  such  a  manner  that 
the  return  could  not  be  separated  from  the  evidence.  In  the 
case  of  Fleming  y.  Hollefiback,  (7  Barb.  271,)  the  return  wu 
on  a  paper  entirely  separate  from  the  commission  and  deposi- 
tions, so  that  a  fraud  might  easily  have  been  practiced.  Here 
every  precaution  was  taken  to  guard  against  such  an  imposi- 
tion. It  was  '^  fairly  within  the  sense  and  meaning  of  the  stat- 
ute."   {Hurd  V.  Pendrigh,  2  HUl,  602.) 

6.  Still  another  objection  is,  that  there  was  nothing  on  the 
envelop,  or  elsewhere,  showing  that  the  commission  was  de- 
posited as  required  by  the  statute,  or  that  it^was  returned  by 
mail.  The  answer  to  this  objection  is  contained  in  1  HUl^  252, 
already  cited.  "  He  must  be  presumed  to  have  done  it,  himself 
it  appearing  they  were  sealed."  And  the  saiQiD  answer  may  be 
given,  in  respect  to  the  objection  that  it  did  not  appear  how  the 
papers  came  to  the  justice's  office.  The  presumption  is  that 
they  came  to  him  by  due  course  of  mail,  and  were  opened  by 
him,  as  it  was  his  duty,  officially,  to  open  them. 

7.  The  last  objection  I  deem  proper  to  notice  is,  that  the 
third  and  fourth  interrogatories  were  leading.  I  can  perceive 
nothing  leading  in  the  8d,  and  as  to  the  4th,  it  had  already 
been  preceded  by  an  interrogatory,  the  answer  to  which  called 
for  the  bill  of  sale,  in  which  the  consideration  was  expressed; 
and  it  asked  if  the  consideration  was  truly  expressed  in  the  bill 
of  sale.  This  may  be  considered  somewhat  leading,  but  the 
interrogatories  and  cross-interrogatories  had  been  settled  by 
the  justice  in  the  presence  of  the  parties,  in  the  manner  re- 
quired by  the  statute.  The  decisions  to  the  effect  that  inter- 
rogatories may  be  objected  to  on  the  trial,  all  arose  in  courts  of 
record ;  and  it  may  well  be  doubted  whether  the  parties  in 
justices'  courts  should  be  held  to  so  strict  a  practice,  in  set- 
tling and  putting  interrogatories,  as  in  courts  of  record.    In 
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these  courts  they  are  often  their  own  attorneys,  and  the  justice 
is  required  to  settle  the  direct  and  cross-interrogatories,  as  he 
did  in  this  case.  Bat  it  was  a  matter  of  discretion  with  the 
justice,  when  the  objection  was  taken  to  the  interrogatories  as 
leading,  to  admit  or  reject  the  answer,  {Cope  y.  Sibley,  12  Barb, 
521 ;)  and  the  justice  in  this  case,  in  the  exercise  of  his  discre- 
tion, admitted  the  answer.  No  substantial  injury  could  have 
arisen  from  this  decision.  The  testimony  as  to  the  considera- 
tion, was  sufficient  without  the  answer.    (5  Barb.  283,  6.) 

The  objection  that  the  verdict  was  against  evidence,  cannot 
be  sustained.  There  was  some  conflicting  testimony,  but  the 
fiicts  were  with  the  jury,  and  their  finding  is  conclusive. 

The  judgment  must  be  affirmed,  with  costs. 

[Saratoga  General  Term,  July  14, 1857.  C.  L.  AUerit  James  and  /7om- 
krans,  Justices.] 


Bouse  vs.  Whited  and  others. 

The  role  that  where  the  admissions  of  a  party  are  relied  upon  to  charge  him, 
he  is  eDtitled  to  give  evidence  of  all  that  was  said,  at  the  time,  does  not  apply 
to  a  case  where  the  conversation  sahseqnent  to  the  admission  does  not  relate 
to  the  same  subject  matter,  and  has  no  necessary  connection  with  the  ad- 
mission. 

Thus,  where  the  sheriff,  having  an  execntion  against  the  plaintiff  and  defend- 
ants, and  being  in  search  of  property  whereon  to  levy,  the  defendants  pointed 
oat  property  which  they  said  belonged  to  the  plaintiff;  adding  that  the  debt 
for  which  the  execntion  issued  was  the  plaintiff's  to  pay ;  HM  that  the  latter 
part  of  the  declaration  had  no  necessary  c(»inectioQ  with  the  subject  matter 
of  the  inquiry,  and  could  not  be  given  in  evidence  as  a  part  of  the  admission, 
and  as  qualifying  the  same. 

r[IS  action  was  commenced  before  a  justice  of  the  peace  of 
Saratoga  county.  The  plaintiff  claimed  to  recover  of  the 
defendants  the  sum  of  $27,  alleged  by  him  to  have  been  paid 
for  the  defendants,  on  a  judgment  against  all  the  parties,  in 
&vor  of  one  Warren  S.  Kelly,  on  a  note  of  which  the  defend- 
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anta  were  the  makers  and  the  plaintiff  and  others  indorsers. 
On  the  trial  the  plaintiff  introdaced  in  evidence  an  exemplified 
copy  of  a  judgment  roll  in  the  supreme  court,  in  favor  of  Kelly, 
against  the  parties  and  others,  from  which  it  appeared  that 
judgment  was  rendered  against  the  defendants  in  that  action 
for  $117.89,  on  a  note  for  $100  made  by  the  defendants  and 
indorsed  by  the  plaintiff  and  others.  The  plaintiff  then  called 
as  a  witness  the  sheriff  of  Saratoga  county,  who  testified  that 
on  the  23d  of  June,  1856,  he  received  an  execution,  which  was 
produced  in  evidence,  and  by  virtue  of  it  levied  on  a  piece  of 
rye,  corn,  potatoes  and  oats  ;  the  rye  being  in  one  lot  and  the 
com  and  potatoes  in  another.  They  were  on  a  lot  of  land  in 
the  town  of  Milton,  occupied  by  Gideon  More.  He  advertised 
and  sold  the  property  levied  on,  except  the  rye.  One  of  the 
defendants  told  him  the  property  was  the  plaintiffs',  and  he  then 
levied  on  it.  He  received  $27  for  what  he  sold.  The  defend- 
ant's  counsel,  on  cross-examination  of  this  witness,  put  the  fol- 
lowing question  :  "  Did  he  (the  defendant)  not  tell  you,  in  the 
same  conversation,  that  the  execution  belonged  to  Rouse  (the  | 

plaintiff)  to  pay,  and  that  it  was  his  debt  T  This  was  object- 
ed to,  as  calling  for  the  declarations  of  the  party  in  his  own  I 
favor,  and  as  being  no  part  of  the  conversation  called  out  by 
the  plaintiff  on  direct  examination,  and  not  necessary  to  explain 
the  same.  The  objection  was  sustsdned.  The  same  question 
was  asked  of  another  witness,  who  testified  to  a  similar  decla- 
ration of  both  defendants,  was  objected  to,  and  excluded. 

The  defendants  moved  to  strike  out  the  execution  offered  in 
evidence,  on  the  ground  that  it  appeared  on  the  process  itself, 
that  it  had  been  issued  on  a  judgment,  the  roll  whereof  was 
filed  in  Saratoga  county,  and  no  evidence  had  been  given  of  any  I 

judgment  in  Saratoga  county.  2.  That  the  money  collected  by 
the  sheriff  was  collected  on  this  execution,  and  for  aught  that 
appeared,  there  was  a  judgment  roll  filed  and  judgment  docketed 
in  Saratoga  county,  upon  which  said  execution  issued ;  and  that 
until  such  a  judgment  was  proved,  it  could  not  appear  upon 
what  debt  the  money  collected  was,  or  was  to  be,  applied. 
8.  That  the  execution  was  irrelevant  evidence.    The  motion  was 


SARATOGA-JULY,  1867.  281 


Boom  tr.  \^hited. 


d«nie<L  The  jadgment  in  the  Bapreme  coart  wae  recovered  and 
docketed  in  Albany  county,  on  the  2l8t  of  March,  1856,  for 
$117.89.  The  ezecation  was  issued  to  Saratoga  county,  and 
recited  the  judgment,  and  that  it  was  docket^  in  Saratoga 
county,  but  directed  the  sheriff  to  return  it  to  the  county  "of 
Albany.  It  agreed  with  the  judgment,  in  respect  to  the  names 
of  parties,  the  amount  &c. 

The  justice  rendered  a  judgment  in  favor  of  the  plaintiff  for 
$29.24,  damages  and  costs,  which  the  county  court  reversed,  on 
the  ground  that  the  questions  offered  to  be  put  to  the  witnesses 
were  improperly  rejected.     The  plaintiff  appealed  to  this  court. 

X  A.  Shtmdy^  for  the  plaintiff. 

A.  Pond^  for  the  defendants. 

By  the  Court.  C.  L.  Allei^,  P.  J.  The  eases  have  been 
somewhat  conflicting,  as  to  what  shall  be  considered  a  part  of 
the  same  conversation  of  a  party,  called  out  by  his  adversary. 
In  Wailing  v.  Toll,  (9  John.  141,)  the  defendant  admitted  that 
the  plaintiff  had  furnished  her  with  medicine,  and  attendance, 
'hnt  stated  at  the  same  time,  that  she  was  a  minor.  The  court 
held  that  the  latter  part  of  the  declaration  related  to  the  same 
subject  matter,  and  that  both  must  be  taken  together.  In 
Credit  v.  Brown,  (10  John.  865,)  the  defendant  admitted  that 
he  shot  the  plaintiff's  dog,  but  stated  that  the  dog  assaulted 
him,  on  the  highway.  The  latter  part  of  the  declaration  was 
held  to  be  proper,  as  a  part  of  the  same  conversation,  and  to 
amount  to  a  justification  for  the  killing.  So,  an  admission  by 
the  defendant  that  he  purchased  goods,  but  at  the  same  time 
adding  that  he  had  paid  for  them,  was  decided  to  be  proper,  and 
that  the  two  could  not  bo  separated ;  both  relating  to  the  same 
subject  matter.  {Smith  v.  Jones,  15  Jbhn.  229.)  I#  Hopkins 
V.  Smith,  (11  John.  161,)  the  court  said  that  where  A.  and  B. 
sign  a  promissory  note,  jointly,  and  A.  admits  that  B.  signed 
the  note  jointly  with  him,  but  alleges  that  it  was  as  security 
only,  the  whole  admission  must  be  taken  together.    And  see 
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2  HiU,  440,  where  the  defendant  said  he  had  the  store  for  which 
the  note  was  given,  but  there  was  a  breach  of  warranty.  {See 
also,  4  Hill,  146.)  In  Bennett  v.  Burch,  (1  Deiiio,  141,)  the 
defendant  refused  to  pay  school  moneys,  on  request,  and  the 
court  held  that  he  was  entitled  to  give  in  evidence  the  reasons 
which  he  gave  for  his  refusal  to  pay,  at  the  time  the  request 
was  made.  In  Delamater  v.  Pierce,{Z  Denio,  815,)  the  defend- 
ant admitted  the  items  of  an  account,  but  said  he  had  a  set-off. 
It  was  held  that  the  latter  was  no  evidence  of  set-off,  and  it 
must  be  proved  by  other  evidence.  In  Garey  v.  Nicholson, 
(24  Wend.  351,)  Judge  Cowen  remarks  that  the  object  of  the 
,  rule  is  to  prevent  the  party  being  misunderstood,  in  the  particu- 
lar matter  to  which  he  spoke.  And  he  inquires,  with  much 
emphasis,  "  But  suppose  you  were  to  inquire  whether  the  de- 
fendant sought  to  be  charged  as  indorser,  had  admitted  he  had 
received  due  notice  of  dishonor,  would  it  follow  that  he  could 
show,  as  a  part  of  the  same  conversation,  an  assertion  that  the 
note  was  a  forgery  ?"  Within  some  of  the  cases  cited,  I  think 
he  could,  but  according  to  others,  he  could  not.  The  court  in 
this  district,  in  Dorlon  v.  DouglcLSs,  (6  Barb.  461,  456,)  re- 
mark that  ^^  if  the  matter  of  avoidance  relates  to  another  sub* 
ject,  not  inquired  about,  by  the  examining  party,  although  rel- 
evant to  the  matter  in  issue,  it  is  not  admissible  within  the 
rule  that  the  whole  conversation  must  be  given,  of  which  the 
examining  party  has  called  for  only  a  part.  The  further  con- 
versation, beyond  what  the  examining  party  has  called  out, 
must  not  only  relate  to  the  matters  in  issue,  but  also  to  the  fact 
called  for  by  hifn,  by  questions  on  his  side"  "A  party  who 
calls  for  the  admissions  of  his  adversary  on  a  particular  point, 
must  take  with  it  all  that  was  said  on  that  point." 

Now  what  was  the  admission  called  for  by  the  plaintiff  in 
this  case?  The  sheriff,  who  had  an  execution  against  the 
parties,  is^ged  out  of  the  supreme  court,  was  in  search  of  prop- 
erty on  which  to  levy ;  the  defendants,  one  or  both  of  them, 
pointed  out  property  which  they  said  belonged  to  the  plaintiff 
This  was  all  the  sheriff  wanted  to  know,  in  order  to  make  the 
levy,  and  all  the  plaintiff  wished  to  establish  by  calling  out  the 
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sdmission  or  information  thus  given  to  the  sheriff.  The  defend- 
ants' coansel  then  inquired  if  the  defendants  did  not,  at  the 
same  time  he  or  they  pointed  ont  to  the  sheriff  the  plaintiff's 
property,  say  that  the  debt  for  which  the  execution  issued  was 
the  plaintiff's  to  pay?  What  connection  had  this  latter  decla- 
ration with  the  subject  matter  to  which  the  first  inquiry  was 
directed  ?  Of  what  consequence  to  the  sheriff  was  it,  whose 
the  debt  was  to  pay,  and  what  part  of  it  related  to  the  inquiry 
put  by  the  plaintiff,.as  to  whose  property  was  levied  on?  All 
he  sought  to  prove,  and  all  he  asked,  was  whose  property  did 
the  defendants  say  the  sheriff  levied  upon.  And  could  the 
defendants  be  entitled  to  add  a  declaration  entirely  foreign  to 
the  fact  called  for  by  the  plaintiff,  and  thus  make  a  defense  by 
their  own  declarations  ?  I  think  not.  Gould  the  party  mak- 
ing the  inquiry  have  reasonably  expected  the  last  answer? 
As  well  might  the  court  have  said,  in  Dorlon  v.  Douglass,  that 
the  confession  concerning  the  note,  which  was  not  the  subject 
matter  of  the  suit,  made  at  the  same  time,  upon  the  subject  of 
the  note  in  question,  might  properly  be  given  in  evidence.  But 
in  that  case  they  decided  such  declaration  to  be  improper,  and 
in  my  judgment  that  case  decides  the  present,  against  the  de- 
fendants. The  fact,  if  it  was  so,  that  the  debt  belonged  to  the 
plaintiff  to  pay,  should  have  been  proved  by  the  defendants  as  . 
a  separate  and  distinct  defense.  His  conclusions  were  not 
evidence.  The  very  facts  on  which  he  founded  them  might 
have  been  deemed  insuflScient  in  law,  when  passed  upon  by  the 
court. 

The  remaining  point  taken  by  the  defendants  is,  that  the 
justice  erred  in  refusing  to  strike  out  the  execution,  and  to  non- 
suit the  plaintiff. 

The  admission  of  the  defendants  that  G.  W.  Whited  was  the 
owner  of  the  judgment,  by  assignment,  and  had  issued  the 
execution,  was  virtually  an  admission  that  it  was  on  the  judge- 
ment of  which  the  exemplification  was  evidence.  ^The  execu- 
tion was  received  without  objection,  and  the  defendants  could 
not  be  permitted  to  withdraw  an  admission  upon  which  the 
plaintiff  had  acted.    But  it  was  apparent,  from  the  execution 
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itself,  that  it  was  issued  on  the  JHdgment  docketed  aad  fled 
in  Albany  county.  It  recited  the  same  parties,  the  same 
amount,  the  rendition  of  judgment  on  the  2l8t  of  March,  and 
directed  the  sheriff  to  return  it  to  Albany  county,  where  the 
code  required  it  to  be  returned.  The  objection  and  motion 
were  properly  overruled,  as  was  correctly  decided  by  the  county 
court. 

But,  for  the  reasons  giren  on  the  first  point,  the  Judgment 
of  the  county  court  must  be  reversed,  and  that  of  the  justice 
affirmed,  with  costs. 

[Saratooa  Gekeral  TfiRM,  Jsly  14, 1857.  C,  L.  Allen,  Jamn  and  Boh- 
hransj  Jastices.] 


Seymour  and  Brown  vs.  The  Ganandaigua  and  NiagAra 
Falls  Bail  Boad  Company  and  others. 

An  agreement  for  a  lien  is  a  lien,  in  equity,  when  it  is  clear  that  it  was  the  inten- 
tion of  the  parties  to  give,  or  create,  such  lien ;  and  it  will  be  preferred  to 
the  claims  of  subsequent  judgment  creditors. 

Bnt  it  must  be  the  intention  of  the  parties  to  create  a  lien,  and  the  lien  must 
have  a  specific  reference ;  and  must  necessarily  apply  to  some  designated 
property,  either  in  eue  or  in  expectancy,  and  this  clearly  and  unmistakably. 
Unless  the  agreement  or  mortgage  plainly  describes  or  designates  particular 
lands,  it  will  be  regarded  as  a  mere  executory  contract,  and  enforceable  only 
as  such. 

Whenever  parties,  by  their  contract,  intend  to  create  a  positive  lien  or  charge, 
either  upon  real  or  personal  property,  and  whether  then  owned  by  tlie  as- 
signor or  contractor,  or  not ;  or,  if  personal  property,  whether  it  is  then  in 
being  or  not,  it  attaches,  in  equity,  as  a  lien  or  charge  upon  the  particular 
property,  as  soon  as  the  assignor  or  contractor  acquires  a  title  thereto. 

Hence,  a  grant  of  particular  lands  to  be  acquired  in  futuro  is  valid,  and  takes 
effect  as  a  specific  lien  upon  the  lands,  as  soon  as  they  are  acquired. 

Where  a  rail  road  company  execifted  a  mortgage  upon  its  rail  road  **  etmstrvdtd 
and  to  he  constructed"  and  upon  all  the  railways,  rails,  bridges,  fences,  prir- 
lieges,  rights  and  real  estate  then  owned  by  the  said  company,  or  which  should 
thereafter  be  owned  by  them,  and  all  lands  used  and  occupied,  or  which 
might  thereafter  be  used  and  occnpiedj  for  railways,  depots  or  stations,  with  all 
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buildings  erected  or  which  might  thereailer  be  erected  thereon ;  Hdd  that 
the  mortgage  embraced,  and  was  a  Talid  lien  nponi  all  the  property  therein 
deecribed,  whether  the  same  was  then  owned  by  the  company,  or  was  ac- 
quired subsequently,  for  the  purposes  of  its  rail  road. 
Held  aUo,  that  the  company,  being  authorized  by  its  charter  to  lay  out  its  road 
not  exceeding  six  rods  in  width,  to  which  strip  of  land  the  right  of  the  com- 
paoy  was  absolute,  as  soon  as  it  had  made  compensation  thereibr,  the  descrip- 
tioti,  in  the  mortgage,  of  the  land  then  owned  or  th^^affcer  to  be  owned,  by. 
them,  must  be  deemed  as  referring  to  that  strip,  and  as^designating  the  same 
with  sufficient  particularity  and  minuteness. 
The  legislature,  by  the  lOih  subdirlsion  of  section  28  of  the  general  rail  road 
act,  authorizing  rail  road  corporations  organized  under  that  act,  ''fh)m 
time  to  time  to  borrow  such  sums  of  money  as  may  be  necessary  fbr  complet- 
ing, or  furnishing,  or  operating  their  rail  road,  and  to  issue  and  dispose  of  their 
bonds  for  the  amount  so  borrowed,  and  to  mortgage  their  corporate  property 
and  franchises^  to  secure  the  payment  of  any  debt  contracted  by  the  company" 
for  that  purpose,  intended  to  give  authority  to  rail  road  corporations  to  mort- 
gage all  their  property,  with  all  their  franchises,  rights  and  interests,  ac- 
quired and  to  be  acquired,  as  an  entirety.  And  the  mortgage  in  this  case 
being  made  in  pursuance  and  by  virtue  of  this  statute,  and  being  authorized 
by  it,  and  embracing  the  whole  rail  road  and  all  the  real  property  of  the  cor- 
poration, and  its  entire  franchises,  in  as  ftiU  and  complete  a  manner  as  the 
corporation  could  possess,  exercise  and  enjoy  such  rights  and  Atinchises ; 
Hdd  that  upon  this  ground,  independent  of  the  role  in  equity  above  referred 
to,  the  mortgage  covered  and  embraced  the  subsequently  acquired  lands. 
That  it  was  therefore  immaterial  whether  the  right  of  way  was  all  acquired,  or 
not,  at  the  time  the  mortgage  was  recorded )  or  whether  the  road  had,  or  had 
not,  been  at  that  time  entirely  located,  or  the  location  thereof,  if  previously 
made,  was  afterwards  changed. 
The  right  to  change  its  location  was  one  of  the  chartered  privileges  of  the  coi^ 

poration«  and  was  embraced  within  the  grant  of  its  franchises. 
It  was  also  hM  that  the  branch  track,  from  the  main  track  at  Tonawanda  to 
Niagara  river,  although  not  laid  out  at  the  time  of  the  original  location  of  the 
road,  and  not  then  projected  or  contemplated,  was  covered  by  the  mortgage, 
as  an  incident  to  the  principal  subject  of  the  grant. 
But  it  ^ta  further  held,  that  the  equitable  rights  of  the  moiigagees  extended 
only  to  the  particular  lands  designated  by  statute,  and  which  the  company 
was  authorized  to  take,  and  did  take,  for  the  use  of  its  road. 
That  the  company  was  authorized  to  purchase  and  hold  such  lands  as  were 
necessary  for  depots,  stations,  warehouses,  wood  yards,  shops,  and  other  legit- 
imate rail  road  purposes ;  and  all  such  lands,  with  the  erections  thereon, 
passed  to  the  mortgagees,  as  part  of  the  rail  road,  or  as  essential  to  its  use  and 
enjoyment.    But  that  lands  acquired  by  the  rail  road  company,  and  not  thus 
used  for  rail  road  purposes,  did  not  come  within  the  description  of  the  prem- 
ises mortgaged. 
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That  upon  the  lands  last  mentioned,  lying  outside  of  the  legal  limits  of  the  rail 
road  track  and  branches,  and  upon  all  the  land  owned  by  the  company  uA 
not  used  for  shops,  depots,  stations,  turnouts  for  wood  or  water,  or  other 
legitimato  purposes,  the  mortgagees  had  no  legal  or  equitable  lien,  by  yiitoe 

'  of  their  mortgage,  and  such  lands  were  liable  to  the  legal  liens  and  claims  of 
the  oUier  creditors  of  the  corporation. 

A  reference  was  therefore  ordered,  to  ascertain  what  lands  were  owned  by  the 
rail  road  company  which  were  subject  to  the  lien  of  the  Judgments  against  the 
company,  and  to  determine  the  relative  rights  Of  the  judgment  crediton,  in 
respect  to  such  lands,  as  between  themselves. 

THIS  action  was  commenced  for  the  foreclosure  of  a  mort- 
gage, given  by  the  Ganandaigua  and  Niagara  Falls  Rail 
Road  Company  upon  its  rail  road,  track  and  franchises,  and  ap- 
purtenances, to  secure  the  payment  of  $1,000,000  of  the  bonds 
of  said  company,  issued  to,  and  held  by,  different  persons.  The 
mortgage  was  executed  in  due  form,  and  bore  date  March 
17,  1852. 

The  defendants  were  duly  organized  as  a  corporation,  un- 
der the  general  rail  road  act  of  this  state,  passed  April  2, 1850, 
for  the  purpose  of  constructing  a  rail  road  between  the  Tillage 
of  Ganandaigua  in  the  county  of  Ontario,  and  the  suspension 
bridge  over  the  Niagara  river,  near  the  village  of  Niagara  Falls. 
It  did  not  appear  at  what  precise  date  the  company  were  organ- 
ized ;  but  from  the  proceedings  of  the  company,  produced  in 
evidence,  it  must  have  been  in  or  before  the  year  1851.  And 
from  like  proceedings  it  appeared  that  the  route  of  the  said 
road  was  surveyed  in  or  before  the  termination  of  the  said  year 

1851.  From  proceedings  of  the  board  of  directors,  of  March  18, 

1852,  in  evidence,  it  appeared  that  they  claimed  or  asserted 
that  the  route  of  the  said  road,  from  the  Genesee  river  west  to 
the  Tonawanda  creek,  had  been  located  before  that  time  ;  that 
on  the  16th  of  April,  1852,  the  directors  altered  the  route ;  and 
that  the « route  from  Tonawanda  to  Niagara  Falls  was  also 
altered  July  16, 1852. 

It  was  in  proof  that  a  certificate  of  location  in  Erie  county, 
according  to  the  statute,  with  a  map  or  profile  annexed,  was 
filed  in  Erie  county  clerk's  office  on  the  4th  day  of  April,  1852. 
This  location  of  the  road  crossed  the  Tonawanda  creek  at  a  con- 
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aiderable  distance  east  of  Tonawanda  village,  and  laid  down  no 
branch  track  to  the  river. 

On  the  22d  of  December,  1852,  the  company  changed,  in  due 
form,  the  location  of  their  road  for  a  considerable  distance  in 
Erie  and  Niagara  counties,  and  laid  down  a  branch  or  side  track 
in  the  village  of  Tonawanda,  from  such  altered  line  to  the 
Niagara  river,  a  distance  of  7182  feet ;  and  filed  a  "map  and 
certificate  of  such  change  in  the  clerk's  office  of  Erie  county, 
December  80,  1852,  and  in  the  Niagara  county  clerk's  office 
December  81,-1862. 

It  did  not  appear  when  the  work  of  constructing  the  rail  road 
was  actually  commenced;  or  when  the  company  commenced 
acquiring  the  title  to  lands  needed  for  it ;  or  what  lands,  if  any, 
were  actually  acquired  before  the  date  or  giving  of  the  mort- 
gage in  question.  It  appeared  that  the  road  was  open  for 
travel  from  Canandaigua  to  Batavia,  in  January  1853,  and 
ihence  west  to  the  suspension  bridge,  in  July  1858;  thus  com- 
pleting the  line  of  railway  from  New  York  to.  the  suspension 
bridge  via  the  New  York  and  Erie  rail  road. 

The  mortgage  was  recorded  in  the  counties  of  Ontario,  May 
8,  1852;  Monroe  May  4,  Erie  and  Niagara  May  5,  Livingston 
May  6,  and  Genesee  June  10  ;  the  rail  road  being  situated  in 
parts  of  said  counties.  The  mortgage,  after  recitipg  that  the 
said  rail  road  company,  in  pursuance  of  the  power  conferred 
upon  them  by  the  act  of  the  legislature  of  the  state  of  New 
York,  entitled  "An  act  to  authorize  the  formation  of  rail  road 
corporations,  and  to  regulate  the  same,"  passed  April  2,  1850, 
were  then  engaged  in  constructing  a  rail  road  from  Canandaigua 
to  the  suspension  bridge  in  the  village  of  Niagara  Falls  ;  and 
that  the  said  company,  for  the  purpose  of  completing  and  oper- 
ating the  said  rail  road,  had  deemed  it  necessary  to  borrow 
money,  and  had  resolved  to  borrow  ^1,000,000,  to  be  applied 
to  the  construction  and  completion  of  the  said  rail  road,  and  to 
issue  bonds  in  the  sum  of  $1000  each,  to  be  secured  by  a  mort- 
gage, did  for  that  purpose  "grant,  convey,  transfer  and  set 
over"  to  the  plaintiff  and  one  George  S.  Goe,  in  trust  for  said 
bond  holders,  "the  said  rail  road  constructed  and  to  be  con- 
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strucied,  together  with  all  and  singular  the  railways,  rails^ 
bridges,  fences,  privileges,  rights  and  real  estate  now  owned 
by  said  company,  or  which  shall  hereafter  be  owned  by  them, 
and  all  the  tolls,  incomes,  issues  and  profits  (wheneyer  the  said 
party  of  the  first  part  shall  be  in  defaulc  of  making  payment)  to 
be  had  from  the  same,  and  all  the  franchises  of  the  said  company, 
and  all  lands  used  and  occupied,  or  which  may  hereafter  be 
used  and  occupied  for  railways,  depots  or  stations,  with  all 
buildings  erected  or  which  may  hereafter  be  erected  thereon." 
The  company  coyenanted,  in  said  mortgage,  to  use  the  money  bor- 
rowed in  the  construction  of  the  rail  road,  and  to  make,  execute 
and  deliver  all  and  singular  and  further  assurances  and  instru- 
ments as  should  from  time  to  time  be  necessary  and  as  the 
counsel  of  the  trustees  should  advise  or  require — so  as  to  em- 
brace said  rail  road  when  complete,  and  all  its  property  intend- 
ed to  be  conveyed  or  acquired,  and  to  be  thereafter  acquired. 

On  the  16th  of  April,  1853,  the  company  executed  a  second 
like  mortgage,  to  secure  another  loan  of  $750,000,  which  con- 
tained the  following  clause :  *'  Subject  to  a  previous  mortgage, 
of  sterling  bonds  equivalent  to  $1,000,000."  Also,  on  the  20th 
of  December,  1853,  a  third  mortgage  was  executed  by  the  com- 
pany to  secure  another  loan  of  $600,000,  subject  to  the  two 
mortgages  above  mentioned,  in  the  same  manner. 

The  defendant  Hinds,  on  the  10  th  of  June,  1854,  recovered  a 
judgment  against  the  rail  road  company,  for  $12,227,  of  which 
a  transcript  was  duly  filed  in  the  counties  of  Erie  and  Grenesee 
July  11,  and  Niagara  July  12,  and  were  duly  docketed.  The 
defendants  Otis  and  Worthington,  on  the  SOth  day  of  June, 
1854,  recovered  a  judgment  against  the  rail  road  company  for 
$698.34,  of  which  transcripts  were  duly  filed  and  judgment 
docketed  July  5  and  6  thereafter,  in  Niagara,  Genesee,  Ontario, 
Monroe  and  Livingston  counties,  and  on  the  23d  in  Erie  county. 

The  premises  whereon  the  branch  track  was  built,  at  Ton- 
awanda,  as  soon  as  located  from  the  present  main  track  to 
Niagara  river,  and  the  lands  occupied  by  the  dock  and  ware- 
houses of  the  company  on  the  river,  were  conveyed  to  the 
company  subsequent  to  the  recording  of  the  plaintiff's  mort^ 


MONROE— JULY,  1857.  289 


Seymour  v.  Canandaigaa  and  Niagara  FaUs  R.  R.  Co. 

gage,  and  on  or  about  the  first  day  of  March,  1853.  The 
judgment  of  the  defendant  Hinda  was  recovered  for  work 
done  and  materials  famished  in  constructing  such  docks.  The 
title  to  the  lands  occupied  by  the  branch  track  and  dock  was 
purchased  by  the  company  as  above  stated,  and  paid  for  in 
the  stock  of  the  company.  An  association  was  formed  at  Ton- 
awanda,  in  1852,  of  which  Hinds  was  a  member,  to  secure  and 
divert  a  portion  of  the  business  from  Lake  Erie  to  Tonawanda ; 
and  the  rail  road  company,  in  December,  altered  the  line  of 
their  track,  as  above  stated,  in  &id  of  that  enterprise. 

It  was  proved,  also,  that  many  pieces  of  land,  taken  and 
used  for  the  said  rail  road,  were  purchased  and  the  title  there- 
to actually  received,  in  Genesee  county,  after  the  plaintiff's 
mortgage  was  recorded  in  that  county.  And  that  five  pieces 
or  parcels  of  land  purchased  at  Batavia,  in  that  county,  were 
never  used  or  occupied  for  rail  road  purposes. 

The  defendants  Hinds,  Otis  and  Worthington  claimed  that 
their  respective  judgments  were  liens  upon  all  the  lands  of 
the  rail  road  company  acquired  after  the  plaintiff's  mortgage 
was  recorded,  and  particularly  upon  the  lands  taken  for  the 
branch  or  side  track  at  Tonawanda,  and  upon  the  lands  not 
taken,  acquired  or  used  for  rail  road  purposes  at  Batavia  and 
other  places,  contiguous  to  said  rail  road,  within  said  counties, 
through  which  the  same  passes.  To  show  that  the  branch 
road  or  track  aforesaid  was  contemplated  by  the  company  be- 
fore the  giving  of  the  first  mortgage,  the  plaintiff's  counsel  pre- 
sented a  report,  made  by  the  president  of  the  said  company, 
printed  in'  1851,  but  otherwise  without  date.  This  report  con- 
tained a  general  description  of  the  corporation  and  its  fran- 
chises ;  the  project  for  the  road  ;  the  supposed  cost ;  the  length 
of  road ;  the  cost  of  depots  and  machinery ;  its  relation  to  other 
rail  roads ;  and  its  prospects  of  business  and  income,  were  given. 
In  this  report  it  was  stated  that  the  road  would  be  ^  the  short- 
est route  between  New  York  city  and  Tonawanda,  the  best  harbor 
on  Lake  Erie."  In  another  part  of  the  report  was  the  following 
statement :  "The  harbor  of  Tonawanda  is  probably  the  best  on 
Lake  Erie,  and  is  far  safer  and  more  capacious  than  that  of  Bnf- 
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falo.  A  thriving  town  has  grown  up  at  this  point,  which  bids 
fair,  at  no  distant  day,  to  become  a  place  of  great  importance, 
if  not,  indeed,  the  center  of  the  lake  trade.  The  imports  of 
Tonawanda,  in  the  year  1851,  amounted  in  valne  to  nearly 
$100,000,  and  its  progress  of  late  has  been  more  rapid  thin 
that  of  any  town  on  the  lake.  At  this  ptnnt  the  Canandaigua 
and  Niagara  Falls  road  mil  receive  the  traffic  of  the  lake, 
while  at  Niagara  it  xoill  receive  that  of  the  land  routeJ* 

C.  N  Pottery  for  the  plaintiffs.  I.  The  corporation  had 
power  to  make  a  mortgage.  (1.)  The  power  was  absolutely 
essential  to  the  construction  of  the  road,  which  was  the  ob- 
ject of  the  corporation,  and  was  therefore  a  necessary  incident 
to  its  rights.  The  necessity  of  making  the  mortgage  to  this 
end  is  admitted.  And  corporations  have  power,  independent 
of  express  authority,  to  mortgage  when  necessary  for  the  pur- 
poses of  the  corporation.  (2  Kenfs  Com.  281).  (2.)  The 
power  was  also  specially  giren  by  statute.  {Gen.  Rail  Road 
Act,  of  1850,  Laws  of  1850,  p.  211.)  (8.)  The  power  to 
make  the  mortgage  is  admitted  by  the  plaintiffs,  in  their  com- 
plaint. 

II.  The  plaintiff  Seymour's  mortgage  is  a  valid  lien,  as  well 
upon  all  the  real  property  acquired  by  the  company  since  its 
execution,  as  upon  that  then  acquired.  (1.)  The  mortgage 
covers  this  after  acquired  real  estate  in  the  broadest  terms. 
(2.)  Mortgages  of  things  "  not  in  esse^  are  upheld  in  equity. 
This  has  long  been  settled  in  England.  (1  Powell  o7i  Mort. 
190.  2  CrabVs  Law  of  Real  Estate,  579.  Coote  on  Mart. 
Law  Lib.  ed.  185.  Fisher  on  Mort,  Law  Lib.  ed.  249.  Sea- 
bourn  v..  Powellj  1  Vernon  13.  Doe,  ex  dem.  CrU>son  v. 
Pott,  2  Dotig.  710.  Noel  v.  Burley,  8  Sim.  108.  Ex  parte 
Colton,  6  Eng.  J.  R.  1045.  Metcalf  v.  Archbishop  of  York, 
1  Myl  4-  Cr.  563.  Langton  v.  HorUm,  1  Hare,  589.)  And 
it  is  settled  in  this  state.  {Matter  of  Howe,  1  Paige,  128, 
129.  White  v.  Carpenter,  2  W.  217.  Ellis  v.  Tousley, 
1  Paige,  283.  Fidd  v.  Mayor  ^c.  of  New  York,  2  Seldmi, 
186,  187.)    And  in  other  states  of  the  union.    {MitchM  v. 
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Winshw,  2  Story,  630.  1  Hilliard  on  Mort,  \  24.)  And  the 
cues  to  the  contrary,  both  in  this  country  and  in  England,  are  all 
actions  ai  law  and  decided  on  that  ground.  These  cases  are  three ; 
L^mn  V.  Thornton^  (1  Man.,  Gr,  ^  Scott,  370.)  Jones  v. 
Richardson,  (10  M^tcalf,  481.)  Otis  v.  Sill,  (8  Barb.  102.) 
All  the  auth<M:ities  on  that  side  are  there  reviewed.  These  cases 
all  proceed  on  the  naked  common  law  ground  that  a  man  cannot 
BM>rtgage  what  he  does  not  own,  or  what  does  not  exist.  And 
all  recognize  the  equitable  distinction  we  insist  on.  (3.)  And 
the  coYenant  to  give  a  mortgage  on  the  subsequently  acquired 
property  was  equivalent  to  a  mortgage  thereon ;  except  as  to 
purchasers  without  notice.  {Fletcher  v.  Maiming',  2  Story^ 
555.  Pie  V.  Danbury  8  Brotwris  C.  C  596.  Burn  v.  Bum, 
8  Ves.  jun,  676.  Metcalf  v.  Archbishop  of  York,  1  Myl.  ^ 
Cr.  658.     Roberlswi  v.  Morton,  1  Drury  4*  Warren,  195.) 

III.  A  lien  by  judgment  is  always  subordinate  to  a  prior 
equitable  lien,  whether  of  record  or  not,  or  executed  or  not. 
(Finch  V.  Earl  of  Winchdsea,  1  P.  Wms.  277.  Burgh  v. 
Franciss,  5  JBoc  Abr.  41.  Coote  on  Mort.  185.  WiUardfs 
Eq.  Jur.  443,  444.  Langton  v.  Horton,  1  Hare,  549.  Whit- 
worth  V.  Gangain,  8  Hare,  465.  Ellis  v.  Tousley,  1  Paige, 
284.  Dwight  v.  Newell,  3  Comst.  187.  Moyer  v.  Hin- 
man,  8  Ker.  188.) 

IV.  The  defendants' are  estopped  from  denying  our  lien. 
The  judgment  creditor  can  never  claim  more  than  the  judg- 
ment  debtor  could,  and  is  estopped  by  the  same  matters. 
(1.)  And  the  judgment  debtor,  (the  company,)  could  claim 
nothing  against  this  mortgage.  Independent  of  any  covenant, 
the  mortgagor  is  estopped.  (2  CrabVs  Law  of  Real  Estate, 
579.  30  Law  Lib,  44,  k  2216.)  As  to  what  a  mortgagor  may 
not  do ;  in  the  first  place,  he  cannot  dispute  the  mortgagee's 
title,  for  he  made  the  mortgage,  and  no  one  shall  be  permitted  to 
dispute  a  solemn  deed  under  his  own  hand.  ( Goodtitle  v.  Brady, 
Cowper,  597.  Per  Spencer  Ch.  J,,  Jackson  v.  Stevens,  16  John. 
116  Vanderheyden  v.  Crandall,  2  Denio,  25.)  Here  the  mort- 
gagors are  especially  estopped  by  their  covenant,  which  is  very 
Ml ;  and  by  their  acts.    The  property  claimed  by  the  defend- 
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ant  was  conveyed  to  the  company  on  the  22d  of  April,  185S, 
yet  on  the  1st  of  August,  1853,  and  again  on  the  Istof  Decern* 
ber,  1863.  before  the  defendants'  judgments  Tirere  recovered,  the 
company  mortgaged  all  their  property  including  these  parcels ; 
and  both  mortgages  were  made  in  terms  fuHy  subject,  as  to  all 
the  real  estate  covered  by  them,  to  the  plaintiffs*  mortgage. 
(2.)  This  estoppel  reaches  ta  the  defendants  claiming  under 
the  judgment  debtor.  {Jackson  v.  Parkhurstj  9  Wend.  209. 
Cofoen  V.  Jackson,  4  Peters,  83.  Crane  v.  Morris  Lessee, 
6  id.  598.  Batik  of  Uiica  v.  Merserean,  3  Barb.  Ch.  Rep. 
569.  Dous^lass  v.  Scott,  5  Ohio  Rep.  198.  Dunham  v.  Detf, 
15  John.  565.     Howard  Ins.  Co.  v.  Halsey,  4  Selden,  274.) 

V.  The  plaintiffs'  mortgage  is  in  the  nature  of  a  loan  for 
consideration  money.  It  was  given  to  secure  a  loan  to  enable 
the  company  to  construct  the  road^  and  the  company  covenant- 
ed to  apply  it  to  that  end. 

VI.  But  even  if  the  power  to  bind  their  land  to  be  acquired 
did  not  otherwise  exist,  it  was  given  the  company  by  their 
charter.  (1.)  The  terms  of  the  charter  show  this.  The  com- 
pany had  power  to  mortgage  their  property  for  the  necessary 
purposes  of  the  Corporation,  independent  of  any  positive  law. 
(4  KenCs  Com.  281.)  The  power  to  mortgage  their  property  as 
their  purposes  should  require,  was  given  by  the  revised  statutes. 
(1  R.  S.  600.)  But  the  charter  of  the  company  went  further. 
Its  language  is  that  every  corporation  formed  thereunder  shall 
in  addition  to  the  powers  given  by  the  revised  statutes  ''  have 
power  from  thne  to  time  to  borrow  such  sums  of  money  as  may 
be  necessary  for  completing  and  finishing  or  operating  their 
rail  road,  and  to  issue  and  dispose  of  their  bonds  for  any  amount 
so  borrowed,  and  to  mortgage  their  corporate  property  and 
franchises  to  secure  the  payment  of  any  debts  contracted  by 
the  company  for  the  purposes  aforesaid."  {Laws  of  1860,  p. 
211,  §  28,  sub.  10.)  But  the  franchises  of  a  corporation  include 
all  its  rights,  privileges  and  possibilities.  Authority  to  mort- 
gage all  the  property  and  franchises  of  a  corporation  was 
authority  to  mortgage  the  corporation  as  an  entity  with  all  prop- 
erty acquired  and  to  be  acquired.    Indeed  the  whole  frame  of 
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the  act,  the  necessities  of  the  case  and  the  object  of  the  corpo- 
ration,  require  that  the  road  should  be  treated  as  an  entity. 
The  object  of  a  rail  road  is  to  convey  passengers  and  goods 
between  given  termini  for  the  public  convenience.  The  con- 
venience of  the  public  being  the  paramount  object,  no  hypothe- 
cations are  permitted  in  England  which  will  interfere  with  its 
operation,  nor  can  the  rails  there  be  taken  up.  {Macon  R,  R. 
Co.  V.  Parker,  9  Ga.  Rep.  377.)  (2.)  Authority  to  borrow 
money  to  construct  the  road  and  secure  the  money  by  mortgage 
of  the  company's  property  and  franchises,  surely  means 
authority  to  pledge  the  property  acquired  By  the  loan ;  or  the 
law  is  an  utter  mockery.  (3.)  And  that  the  legislature  meant 
this  is  clear  from  the  purpose  of  the  act,  the  necessities  of  the 
case,  and  the  course  of  legislation.  The  purpose  of  the  act 
was  to  promote  internal  improvement.  These  improvements 
could  not  be  made  without  loans  of  money  in  advance  from 
various  individuals.  These  loans  could  not  be  procured  except 
by  pledging  the  future  estate.  There  is  nothing  inequitable,  or 
against  public  policy,  in  sanctioning  such  a  pledge,  but  the 
contrary.  Hence  such  securities  were  proper  and  necessary  to 
carry  out  the  purpose  of  the  legislature.  And  the  whole  course 
of  legislation  shows  this.  1.  The  number  of  special  charters 
granted.  2.  The  enactment  of  the  general  law  of  1848.  {Laws 
of  1848,  ch.  140.)  3.  The  enactment  of  the  much  more  liberal 
law  of  1850.  {Laws  of  1850,  ch.  140.)  4.  The  enactment  of 
April  15,  1854.  {Laws  of  1864,  ch.  282,  latter  part  §  5.) 
5.  The  consolidation  act.  6.  The  act  of  April,  1857.  {Laws 
of  1857,  ch.  44.) 

VII.  The  spirit  of  the  age,  public  policy,  and  common  justice 
requires  such  mortgages,  in  the  case  of  rail  roads,  should  be 
sustained.  (1.)  Equitable  liens  are  favored  both  by  the  legis- 
lature and  the  courts.  This  is  shown  by  the  course  of  legisla- 
tion in  regard  to  rail  roads,  and  other  improvements,  mechanics' 
liens,  warehouse  claims  and  the  like.  (2.)  And  the  uniform 
practice  of  the  rail  roads  has  been  to  make  such  mortgages. 
Not  to  sustain  them,  would  be  to  injure  the  credit  of  the  coun- 
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try,  and  to  work  the  most  general  and  serious  injury  to  creditors, 
and  to  deter  future  public  improvements. 

YIII.  The  particular  question  at  issue  has  been  settled,  and 
is  not  open  for  discussion.  (1.)  By  the  uniform  practice  of  the 
rail  roads.  (2.)  By  the  decision  of  other  states.  (  WiUinck 
V.  Morris  Canal  Co.,  3  Chreen,  398.  Pierce  v.  Emery,  N.  EL 
Sup,  CL,  June  1856.  And  (3.)  by  the  decisions  of  this  dis- 
trict. {Stevens  v.  Buffalo  and  Coming  R.  R,  Co.,  per  Johnson^ 
7.,  MS.) 

IX.  The  case  of  these  defendants  does  not  differ  from  that 
of  any  other  judgment  creditor.  (1.)  If  Hinds'  services  give 
him  any  specific  lien,  he  should  have  availed  himself  of  the 
statute  giving  such  lien.  Having  brought  a  simple  action  of 
assumpsit  against  the  rail  road  company,  all  his  claims  became 
merged  in  the  judgment.  And  he  never  had  any  equitable 
claim  superior  to  the  plaintiffs'.  His  advances  were  made  for 
no  more  beneficial  purpose ;  were  made  on  no  pledge  of  any 
thing ;  were  advanced  with  full  notice  of  our  advance,  and  of  the 
pledge  of  the  very  property  he  now  claims.  How  then  can  a 
subsequent  advance  (no  matter  how  meritorious.)  give  more  than 
a  subsequent  lien  ?  (2.)  To  say  that  the  lots  at  Batavia  were 
not  purchased  for  rail  road  purposes,  is  absurd.  They  have  been 
so  used  ever  since  the  organization  of  the  company.  The  de- 
fendants having  conveyed  it,  and  taken  the  price,  are  estopped 
from  denying  this.  And  such  are  the  admissions  of  the  plead- 
ings. Besides,  if  the  property  was  the  company's,  it  is  covered 
by  the  mortgage.  If  not,  then  the  defendant  can  have  no  lien 
upon  it. 

S*  E.  Church,  for  the  defendant  Hinds,  insisted.  First.  That 
Hinds  was  entitled  to  have  his  judgment  paid  out  of  the  pro- 
ceeds of  the  lands  acquired  by  the  company  subsequently  to 
the  execution  of  the  plaintiffs'  mortgage  ;  or  to  have  the  value 
of  those  lands  ascertained  and  applied  to  his  judgment,  and 
costs ;  and  especially  that  the  "  branch  road,"  at  Tonawanda, 
was  not  in*cluded  in  the  plaintiffs'  mortgage.  SecGnd,  That 
the  lien  of  the  judgment  of  Hinds  was  a  superior  equity  to  tb^ 
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plaintiffs'  claim,  nnder  their  mortgage,  to  the  lands  and  prem- 
ises conveyed  to  the  company  by  Hinds  and  others,  on  ii?hich 
the  docks  were  constracted.  To  sustain  these  propositions  he 
presented  the  following  points. 

I.  At  law  a  mortgage  of  property  to  be  acquired  tVi  futuro 
is  void.  {Right  v.  Budcnell,  2  Barn,  Sr  Add.  278.  Bacon's 
Abr.  tit.  Grants  D.  2.  Perkins^  tit.  Grants  66.  PreniauU 
V.  Dedire,  1  P.  Wms.  429,  n.  1.  Fonb.  B.  1,  ch.  4,  §  2,  pp. 
215,  216,  and  notes  J.  and  K.  Gilbert  on  Uses,  116,  117. 
Jones  V.  Roe,  3  TVnn.  R.  88.  Shep.  Touch,  tit.  Grant,  241. 
Williams  v.  Lucas,  2  Cox  Cas.  160.  2  Roll.  Abr.  tit.  Grant, 
( W.)  pi.  4  and  5.  Comyn's  Dig.  D.  E.  14.  Winslow  v. 
Merchants'  Ins.  Co.,  4  Mete.  806.  Otis  v.  Sill,  8  £arA.  102. 
2  Cushing,  204.)  And  this  is  true  of  property  contemplated 
to  be  acquired  at  the  time  of  the  giving  the  mortgage.  (4  Mete. 
306.)  Such  a  mortgage  is  only  a  declaration  precedent,  which, 
unlike  a  grant,  is  countermandable,  and  requires,  in  order  to  be 
effective  as  a  Iten,  "  some  new  act  or  conveyance  to  give  life  or 
vigor  to  the  declaration  precedent."  (8  Barb.  113.  Bacon's 
Maxims,  Reg.  14.) 

II.  No  specific  lien  is  created  by  this  mortgage  which  can 
be  enforced,  even  in  equity,  upon  the  subsequently  acquired 
lands  of  the  company,  constituting  the  branch  track  to  the 
Niagara  river  at  Tonawanda.  (1.)  These  lands  constituted  no 
part  of  the  rail  road  '  constructed  or  to  be  constructed,"  at  the 
time  of  the  execution  of  the  mortgage.  At  that  time  this 
track  was  not  even  contemplated  or  thought  of.  It  was  not  at 
all  necessary  for  the  purposes  for  which  the  road  was  built. 
It  was  a  new  project,  set  on  foot  after  the  mortgage  was  given, 
and  was  projected  for  a  purpose  foreign  to  the  original  objects 
of  the  road.  It  did  not  constitute  any  part  of  the  property 
upon  which  the  credit  was  given  by  the  plaintiffs,  or  upon  which 
they  loaned  their  money.  (2.)  And  the  general  language  of  the 
grant,  conveying  all  the  real  estate  "wAicA  shall  hereafter  be 
owned,'*  does  not  create  a  specific  lien  upon  any  particular  after 
aiequired  property.  Such  a  lien  can  only  be  enforced  when  the 
mortgage  describes  the  paiticular  lands ;  otherwise  the  grant 
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is  inoperative,  as  ii?ell  in  equity  as  law.  ( Otis  v.  Sill,  8  Barb. 
118.  Staff's  Eq,  1249.  Williams  v.  Lucas,  2  Cos  Cos. 
160.)  It  18  good  only  as  an  executory  contract  binding  on  the 
mortgagor  personally.  (Rogers  v.  Hosacl^s  ExWs,  18  Wend, 
819.  8  Barb.  118.  Slokes  v.  Holden,  1  Keen,  152.  Pen- 
don  V.  Jackson^  1  i?aM.  1,  26, 44  ^o  60.  Carlton  v.  Leighton, 
3  Afcrir.  667,  672.  1  Poi/?c/Z  o?t  Mortg.  17, 18,  23.  A/^^j/dcr 
V.  Gillespie,  11  Fe^.  635.  Fonb,  Eq,  B.  1,  cA.  5,  §  7.  iSwy* 
£9.  §  1249.  Winslow  v. ^Merchants'  Ins.  Co,,  4  Mete  316. 
/o;te^  V.  Richardson,  10  td.  481.  1  Parsons  on  Cont,  452, 
454.  2  £rfw7.  CA.  i?ep.  442.)  The  most  that  can  be  claimed 
is  that  the  lands  within  the  bounds  of  the  route  as  mapped 
and  designated,  or  within  the  bounds  of  the  changed  line  of  the 
same  route,  carrying  out  though  altering  the  originally  contem- 
plated road,  are  within  the  description  contained  in  the  mort- 
gage. A  branch  road,  not  originally  contemplated,  the  title  to 
which  was  acquired  after  the  execution  of  the  mortgage,  cannot 
be  said  to  be  "  particularly  described  in  the  mortgage."  in  any 
legal  sebse  whatever.  The  general  words  used,  such  as  "  rail- 
ways, rails,  bridges,  real  estate,"  &c.,  cannot  be  regarded  as  a 
particular  description  of  the  branch,  any  more  than  the  words 
"  all  farms  and  real  estate "  can  be  said  to  describe  lands  and 
farms  acquired  after  the  execution  of  a  mortgage  in  other  cases. 
Suppose  this  company  had  extended  a  branch  to  Buffalo,  or 
Rochester,  could  there  be  any  pretense  for  saying  that  they 
were  included  witGin  the  description  7  Or  suppose  this  com- 
pany had  purchased,  after  the  construction  of  their  road,  another 
line,  the  Canandaigua  and  Elmira  Bail  Road,  it  is  very  clear 
that  the  plaintiffs'  mortgage  would  not  be  a  specific  lien  upon  it; 
and  yet  it  would  be  clearly  within  the  general  terms  used  in 
the  mortgage,  and  it  would  be  only  a  branch.  If  in  these  cases 
the  idea  of  a  specific  lien  would  be  excluded,  why  not  in  case 
of  a  branch  road,  not  contemplated  nor  acquired  until  long  after 
the  mortgage  was  given — not  necessary  or  essential  to  the  oper- 
ation of  the  road,  nor  in  fact  intended  to  be  mortgaged ;  valua- 
ble to  it  as  a  feeder,  but  not  an  essential  portion  of  the  road 
itself. 
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III.  Bat  if  the  plaintiffs  ask  the  court  to  enforce  an  equitable 
lien  on  the  branch  road,  and  docks  on  the  Niagara  river,  they 
should  be  held  to  do  equity  to  the  defendant  Hinds.  So  far  as 
relates  to  the  lands  conveyed  in  1853,  by  Hinds  and  others,  to 
the  company,  (on  which  the  docks  and  a  large  share  of  this 
branch  are  constructed,)  the  plaintiffs  cannot  allege  that  their 
money  purchased  the  lands  or  constructed  the  docks.  The 
lands  were  paid  for  by  the  stock  of  the  company.  The  defend- 
ant Hinds,  by  the  expenditure  of  his  labor,  money  and  mate- 
rials, has  created  the  docks,  which  alone  give  value  to  the 
branch,  and  the  lands  on  which  the  docks  are  situate.  His 
judgment  was  recovered  for  this  expenditure.  As  against  a 
lien  equitable  in  its  character,  but  void  at  law,  and  which  a 
eoart  of  equity  is  asked  to  make  specific,  the  amount  thus  ex- 
pended to  enhance  the  value  of  the  property  should  be  regard- 
ed, as  between  the  plaintiffs  and  Hinds,  as  analogous  to  unpaid 
purchase  money,  which  they  should  be  held  to  discharge  before 
taking  the  docks,  &c.,  under  their  mortgage.  If  the  purchase 
price  of  the  land  itself  remained  unpaid,  the  equitable  lien  for 
that  would  be  held  superior  to  the  plaintiffs'  equity.  Why 
should  not  the  same  rule  apply  as  against  an  equity  which  seeks . 
to  sweep  away  the  property  of  the  defendant  to  the  amount  of 
$12,000,  and  all  the  franchises,  rights  and  other  property  of  the 
company,  leaving  him  utterly  remediless? 

Again ;  it  is  submitted  that  it  is  against  public  policy  to  ex- 
tend equitable  liens  in  favor  of  mortgagees  of  rail  roads,  under 
general  words.  The  public,  who  deal  with  these  corporations, 
have  no  means  of  knowing  what  is,  and  what  is  not,  intended  to 
be  conveyed,  and  it  is  extremely  unjust  to  creditors  dealing 
upon  the  faith  of  apparent  ownership  of  property  to  be  cut  off 
by  such  indefinable  equities.  Between  individuals,  a  mortgage 
conveying  all  real  estate  which  the  mortgagor  might  acquire 
subsequent  to  the  mortgage,  would  be  regarded  as  a  fraud,  per 
scj  upon  subsequent  creditors ;  and  there  is  no  reason  for  show 
ing  &yor  in  this  class  of  cases.  It  is  better,  both  for  the  pub 
lie  and  lenders  of  money,  that  the  line  should  be  marked  between 
what  can  and  what  cannot  be  held. 

Vol.  XXV.  88 
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Af.  Taggart,  for  the  defendants  Otis  and  Worthington. 
I.  The  mortgage  is  not  a  lien  or  incumbrance  upon  lands  the 
title  to  which  was  acquired  by  the  company  after  its  execution 
and  delivery.  As  regards  these  lands  the  lien  of  the  judgment 
is  to  be  preferred.  {Right  v.  Biieknelly  2  Bam.  ^  Add.  274. 
22  Eng.  Com,  Law  Rep.  78.) 

II.  The  corporation  exceeded  the  power  conferred  upon  it,  in 
mortgaging  property  to  be  afterwards  acquired ;  and  the  mort- 
gage is  for  that  reason  inoperative  and  Toid,  pro  tauio.  The 
complaint  alleges  that  the  corporation  had  power  '^  to  mortgage 
its  corporate  property  and  franchises  to  secure  the  payment  of 
any  debt  contracted  by  it,"  &c.  No  power  is  conferred  to  mort- 
gage property  or  franchises  thereafter  to  be  acquired.  Hence 
the  resolution  of  the  company,  authorising  the  mortgage,  so 
far  as  it  purports  to  authorize  a  mortgage  of  property  that 
might  thereafter  be  acquired,  was  inoperative  and  void.  So  as 
to  the  rights  and  privileges  of  the  company  "  to  be  otoned"  So 
also  the  mortgage  of  lands  "  thereafter  to  be  owned''  by  the 
company,  and  also  of  lands  thereafter  "  to  be  used  and  occupied," 
is  null  and  void. 

III.  The  covenant  for  further  assurance  can  have  no  effect, 
unless  such  further  assurance  were  executed  and  delivered  be- 
fore the  defendants'  lien  attached.  {Shep.  Touch.  167.  4tih 
Cruisers  Dig.  464.) 

IV.  So  far  as  relates  to  lands  not  used  for  rail  road  purpifees, 
the  plaintiffs  have  no  lien  either  legally  or  equitably.  It  could 
not  have  been  contemplated  by  either  party  that  the  corpora- 
tion was  to  enter  into  land  speculations,  and  buy  lands  not 
necessary  and  proper  for  its  corporate  purposes,  and  subject  sueh 
lands  to  the  lien  of  the  mortgage.  The  defendants,  Otis  and 
Worthington,  therefore,  claim  that  they  are  entitled,  let.  To 
have  their  judgment  and  costs  paid  out  of  the  proceeds  of  the 
sale  of  the  lands  acquired  subsequently  to  the  making  of  the 
mortgage  ;  and  for  that  purpose  these  lands  should  be  sepa- 
rately sold,  unless  it  is  conceded  that  they  are  sufficient  in 
amount,  and  sufficient  money  be  brought  into  court  to  pay  their 
claim.     2d.  They  should  at  all  events  secure  the  proceeds  of 
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the  sale  of  the  lands  subsequently  acquired  and  not  used  for 
rail  road  purposes ;  and  for  that  purpose  these  lands  should  be 
separately  sold,  and  the  proceeds  brought  into  court. 

y.  The  company  had  a  title  to  certain  lands  which  were  capa- 
ble of  being  mortgaged,  and  were  mortgaged  by  the  same  in- 
strument or  deed  which,  it  is  now  claimed,  also  mortgaged  land 
not  then  owned  by  the  company.  There  was  therefore  some^ 
thing  for  the  mortgage  to  operate  upon  at  the  time  it  was  exe- 
cuted, and  it  could  take  effect  but  once.  It  is  only  when  the 
grantor  or  mortgagor  owns  no  title  upon  which  the  instrument 
can  operate  at  the  time^  that  an  after  acquired  title  enures  to 
the  benefit  of  the  grantee  or  mortgagee,  by  way  of  estoppeL 
"If  any  interest,  however  smafl,  passes  by  a  deed)  it  creates  no 
estoppel.  (4  Kent's  Com.  9T,  98,  99,  6th  ed.)  But  in  this 
case  there  could  be  no  estoppel,  for  another  reason.  The 
mortgage  disclosed  the  fact  that  the  mortgagor  had  no  title  to  the 
lands  now  in  question,  but  undertook  to  convey  by  way  of  mort- 
gage, lands  to  which  both  parties  knew  the  mortgagpr  had  no 
title  at  the  time.  It  is  only  where  the  deed  or  mortgage  as- 
sumes that  the  grantor  or  mortgagor  owns  the  lands  con* 
yeyed,  and  the  grantee  or  mortgagee  takes  the  deed  or 
mortgage  believing  that  the  grantor  or  mortgagor  then  owned 
such  lands,  that  the  doctrine  of  estoppel  applies  at  alL  The 
only  possible  principle  on  which  the  mortgage  bond  could  oper- 
ate in  respect  to  after  acquired  property,  is  that  as  to  such 
property,  the  mortgage  bond  is  not  a  mortgage,  but  an  agree- 
meni  to  mortgage.  Now,  although  an  unrecorded  mortgage 
has  precedence  over  a  judgment  subsequently  docketed,  there 
is  no  principle  upon  which  a  mere  unrecorded  agreement  to 
m<Mrtgage  can  prevail  against  a  judgment  docketed  before  the 
mortgage  itself  is  in  fact  executed.  The  lien  of  tho  judgment 
is  a  legal  right  which  must  prevail  over  such  an  unrecorded 
agreement 

YI..  The  mortgage  should  intelligibly  refer  to,  or  describe, 
the  lands.  A  general  mortgage  of  all  the  lands  thereafter  to 
be  acquired,  will  not  be  sustained.  {Field  v.  Mayar  6fc  of 
New  York,  2  Selden,  179.) 
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E.  Darwin  Smith,  J.  It  does  not  appear  at  wbat  precise 
time  the  bonds,  mentioned  in  the  mortgage  described  in  the 
complaint  in  this  action,  were  actually  issned  to  bona  fide  hold^ 
ers,  or  at  what  time  the  money  borrowed  thereon  was  in  fiict 
advanced.  The  mortgage  was  made  to  secure  these  bonds, 
which  were  to  be  issued  to  such  persons  as  should  be  found 
thereafter  willing  to  advance  their  money  upon  such  security. 
Seymour  and  Goe,  the  mortgagees  named  in  the  mortgage,  were 
mere  trustees  for  these  bondholders.  They  did  not,  at  the  time 
of  the  making  and  execution  of  the  mortgage,  make  any  ad* 
Tance  to  the  mil  road  company  thereon,  and  were  obviously 
not  expected  to  do  so.  The  bonds  were  payable  in  London, 
and  of  different  sums  or  amounts  ;  some  were  for  two,  some  for 
five  hundred,  and  some  for  one  thousand  pounds  sterling,  and 
all  were  to  be  countersigned  by  an  agent  of  the  rail  road  com- 
pany in  London.  It  is  apparent,  therefore,  upon  the  face  of 
the  transaction,  that  there  was  no  actual  consideration  for  this 
mortgage  given  or  advanced  in  this  country,  and  that  it  was 
made  and  designed  purely  as  a  security  for  money  to  be  borrow- 
ed in  England.  The  mortgage  and  the  bonds  bear  date  March 
17th,  1852,  but  in  view  of  the  fact  that  they  were  thus  obvi- 
ously made  to  be  used  abroad,  and  in  the  absence  of  any  proof 
when  the  money  secured  thereby  was  actually  advanced,  I 
think  it  must  be  t^onsidered  that  the  mortgage  was  inoperative 
till  it  was  put  upon  record  in  the  several  counties  through  which 
the  rail  road  was  designed  to  pass.  It  is  not  to  be  presumed 
that  persons  going  to  advance  money,  on  these  bonds,  would  be 
likely  to  do  so  until  they  had  evidence  that  the  mortgage  was 
duly  recorded  so  as  to  secure  to  this  mortgage  priority  of  lien 
over  any  other  creditor  of  the  corporation.  The  mortgage  was 
recorded  in  Ontario  county.  May  3d,  1852,  and  in  the  other 
counties  within  a  day  or  two  thereafter,  except  in  Genesee, 
where  it  was  recorded  on  the  10th  of  June  following.  At  the 
time  when  the  mortgage  was  thus  put  upon  record,  it  doubtless 
took  effect  as  a  valid  mortgage,  at  law,  in  behalf  of  all  persons 
who  then  had  made  advances,  or  should  thereafter  make  advances 
Upon  these  bonds  or  any  of  them.    As  a  legal  instrument  of 
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eonyejance  it  was  then  notice  to  all  the  world,  and  was  yalid 
and  operative  to  bind  all  the  property  and  franchises  then  own- 
ed by  the  corporation  embraced  within  its  terms  and  descrip- 
tion. So  far  as  relates  to  property  then  acquired,  this  is  not 
disputed  and  is  indisputable. 

The  chief  question  in  controrersy  relates  to  the  property 
of  the  rail  road  company  not  then  owned  or  acquired  by  it. 
When  the  mortgage  was  first  put  on  record,  May  3d,  1852,  it 
does  not  appear  how  far,  or  to  what  extent,  the  rail  road  com- 
pany had  acquired  the  right  of  way  for  the  rail  road.  They 
obviously  commenced  the  work  of  constructing  the  road  at 
Canandaigua,  its  eastern  terminus,  and  worked  westward,  for  it 
appears  it  was  completed  and  put  in  operation  from  Canandaigua 
to  Batavia  by  the  1st  of  January,  1853,  and  from  that  point  to 
the  suspension  bridge,  at  Niagara,  on  the  1st  of  July  following, 
and  there  is  no  proof  that  the  right  of  way  was  not  all  acquired 
up  to  the  east  line  of  Genesee  county,  at  the  time  of  recording 
the  mortgage.  In  Genesee,  Erie  and  NiagaVa  counties,  con- 
fessedly, much  of  the  right  of  way  was  acquired  after  the 
mortgage  was  recorded  in  those  counties  respectively.  Upon 
all  such  lands  clearly  the  plaintiffs'  mortgage  was  not  and  is  not 
a  valid  lien  cU  law.  It  is  a  fundamental  maxim  of  the  common 
law,  that  a  man  cannot  grant  or  convey  what  he  does  not  own. 
{Perkins,  tit.  Grant,  \  65.  Noy^s  Maxims,  62.  Bacon^s 
Maxims,  reg.  14.)  In  giving  the  mortgage,  the  rail  road  com- 
pany did  not  profess  to  own  or  to  mortgage  the  whole  right  of 
way  for  the  rail  road.  They  granted  "  all  and  singular  the 
railways,  rails,  bridges,  fences,  privileges,  rights  and  real  estate 
now  owned  by  the  said  company,  or  which  shall  hereafter  be 
owned  by  them,  and  all  lands  used  and  occupied,  or  which  may 
hereafter  be  used  and  occupied  for  railways,  depots  or  stations, 
with  all  buildings  erected,  or  which  may  be  hereafter  erected 
thereon."  Here  was  a  distinct  notice  that  there  were  lands  yet 
to  be  acquired,  and  buildings  yet  to  be  erected.  The  mortgage 
contains  a  covenant  that  the  money  loaned  shall  be  used  in  con- 
structing the  rail  road.  The  rail  road  company,  therefore,  did 
not  profess  to  mortgage  the  road  as  complete,  or  with  a  title  to 
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the  lands  required  for  its  use  as  acquired-  There  is  therefore 
no  question  of  estoppel  in  the  case,  at  lav,  as  against  the  rail 
road  company  itself.  But  the  plaintiffs  claim  that  their  mort- 
gage is  a  valid  lien,  in  equity,  upon  the  subsequently  acquired 
property.  It  is  not  denied  by  the  learned  counsel  for  the  de- 
fendants that  sach  a  lien  may  exist  which  conrts  of  equity  may 
sustain  and  enlbrce  in  many  cases  where  there  is  no  relief  at 
law,  but  it  is  insisted  that  this  is  not  a  case  of  equitable  mortgage, 
and  that  the  rights  of  the  defendants  as  judgment  creditors,  are 
superior  to  any  equities  of  the  plaintiffs  in  respect  to  these 
subsequently  acquired  lands. 

Courts  of  equity,  though  unembarrassed  by  the  strict  and 
technical  rules  of  the  common  law,  do  not  administer  justice 
except  in  conformity  with  settled  principles.  It  is  the  province 
and  duty  of  such  courts  to  relieve  against  defects  and  imper^ 
fections  at  law  in  the  making  of  contracts.  Regarding  all  just 
and  honest  contracts  as  binding  in  conscience  and  equity,  they 
seek  to  give  to  them  full  effect  and  operation,  according  to  the 
real  intention  of  the  contracting  parties.  Upon  this  principle 
they  enforce  the  specific  execution  of  contracts  and  give  relief 
in  numerous  cases  of  agreements  relating  to  lands,  and  things 
in  action,  and  contingent  interests  or  expectancies,  upon  the 
maxim  that  equity  considers  that  done  which  being  distinctly 
agreed  to  be  done,  ought  to  have  been  done.  {Groufida  atul 
Rudiments  of  Law  and  Equity^  T5.)  Upon  this  principle, 
when  it  is  expressly  agreed  to  give  a  lien  upon  lands,  courts  of 
equity  have  long  held  that  such  agreement  was  to  be  treated 
and  considered  as  giving  a  specific  lien  upon  the  land.  The 
learned  counsel  for  the  defendants  concede  this  to  be  so,  ana 
contend  that  the  rule  was  rightly  stated  in  Fonblanque^  b.  1, 
ch.  5,  §  8,  and  in  the  cases  reported  in  1  Peere  WiUiams^ 
pp.  282,  429.  Fonblanque  states  the  rule  thus,  "  A  covenant 
to  settle  or  convey  particular  lauds  will  not,  at  law,  create  a 
lien  upon  the  lands,  but  in  equity  such  a  covenant,  if  for  a  val-  ^ 
uable  consideration,  will  be  deemed  a  specific  lien  on  the  lands, 
and  decreed  against  all  persons  claiming  under  the  covenanter 
except  purchasers  for  a  valuable  consideration,  and  without  notice 
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of  such  covenant,"  and  refers  to  Coventry  y.  Coventry^  re- 
ported at  the  end  of  Francis  Maxims.  Fonblanque  also  says, 
(B.  1,  eh,  4,  §  2,)  '^So  although  a  grant  of  a  possibility  is  not 
good  at  law,  yet  a  possibility,  or  a  trust  in  equity  may  be  as- 
signed. So  a  covenant  to  settle  lands,  of  which  he  has  only  a 
possibility  of  descent,  shall  be  carried  into  execution  in  equity, 
for  the  court  does  not  bind  the  interest,  but  instead  of  damages, 
enforces  the  performance  in  specie."  Chancellor  Walworth,  in 
the  Matter  of  Howe,  (1  Paige,  129,)  and  in  White  v.  Car- 
penter,  (2  id.  266,)  aflSrms  this  principle,  and  in  Howe^s  case 
he  refers  to  most  of  the  English  cases  holding  this  doctrine, 
with  approval,  and  cites  quite  a  number  of  American  caseSi 
firom  other  states,  to  the  same  effect. 

The  counsel  for  the  defendant  Hinds,  however,  among  other 
cases  cited  and  commended  to  my  particular  attention  on  this 
point,  the  case  of  Otis  v.  Sill,  (8  Barb.  102.)  This  was  a  case 
at  law.  The  only  question  raised  and  decided  was,  whether  at 
law  a  chattel  mortgage  bound  property  not  in  esse  at  the  time 
of  its  execution.  The  mortgagor  professed  to  sell  and  assign 
to  the  plaintiff  not  only  all  the  scythes,  iron,  steel  and  coal 
then  owned  and  possessed  by  him,  but  also  all  scythes,  iron, 
Bteel  and  coal  which  might  be  purchased  in  lieu  of  the  afore* 
said  property.  The  court,  in  that  case,  held  that  a  chattel 
mortgage  could  not  operate  at  law  on  property  not  in  actual 
existence  at  the  time  of  its  execution.  The  decision  was 
clearly  right.  (1  Man.  Gran.  ^«  Scott,  379.)  The  learned 
judge  who  gave  the  opinion  of  the  court,  it  is  true,  in  the  course 
of  his  opinion,  discussed  at  some  length  the  question  whether 
the  mortgage  was  valid  in  equity,  but  concluded  that  the  plead- 
ings did  not  raise  that  question  so  that  relief  could  be  given  in 
equity,  and  the  case  was  decided  as  purely  one  of  law ;  and 
although  the  learned  judge  doubted  whether  the  rule  in  equity 
in  respect  to  mortgages  or  contracts  for  a  lien  upon  subsequent- 
ly acquired  property  applied  to  that  case,  and  considered  that 
Judge  Story  had  carried  the  doctrine  too  far  in  the  case  of 
Mitchell  V.  WinsUrw,  (2  Story,  630,)  yet  he  assents  to  the 
rule  so  'Stated  above  in  Fonblanque,  and  by  the  Chancellor. 
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He  says,  page  129,  '^  The  agreement  to  execute  a  zDortgage  on 
particular  lands  described  in  the  agreement,  is  doubtless,  in 
equity,  a  specific  lien  on  the  land,  and  mil  be  preferred  to  sub- 
sequent judgment  creditors." 

The  rule  as  here  stated,  that  the  mortgage  or  agreement 
must  refer  to  particular  lands,  is  doubtless  the  true  one.  It 
was  so  laid  down  in  the  leading  case  of  Fremoult  v.  Dedire^ 
(1  Peere  WiUiams,  430.)  In  this  case.  Dedire  had  covenant- 
ed to  settle  his  lands  in  Rumney  Marsh,  and  also  other  lands 
that  should  be  of  the  value  of  £60,  upon  his  wife  for  her  life. 
The  lord  chancellor  held,  that  with  regard  to  the  lands  in 
Rumney  Marsh,  the  marriage  articles  created-  a  specific  lien 
upon  them,  but  the  covenant  for  settling  lands  of  the  value  of 
$60  per  annum,  did  not  specifically  bind  any  lands.  The  same 
obvious  distinction  runs  through  all  the  cases.  When  the 
agreement  would  be  void,  for  uncertainty,  in  not  describing,  or 
designating  plainly,  any  lands  or  property,  no  lien  can  attach. 
A  lien  must  have  a  specific  reference.  It  must  necessarily  ap- 
ply to  some  designated  property,  either  in  esse  or  expectancy, 
and  this  clearly  and  unmistakeably.  Unless  the  agreement,  or 
mortgage  plainly  describes  or  designates  particular  lands,  it 
must  be  regarded  as  a  mere  executory  contract,  and  enforceable 
only  as  such.  (  Winslow  v.  Merchants'  Insurance  Co.^  4  MeL 
306.)  And  it  must  clearly  appear  too,  that  it  was  the  inten- 
tion of  the  parties,  in  any  covenant  or  agreement,  to  give  a  lien 
upon  the  property.  {Rogers  v.  Hosack^s  Executors^  18  Wend. 
319.)  In  this  last  case,  referred  to  by  Judge  Paige,  in  Otis  v. 
Sill,  the  covenant  was  to  pay  the  balance  of  a  debt  from  a  .cer- 
tain fund.  This  was  held  to  create  no  lien  upon  the  fund,  and 
to  be  a  mere  executory  agreement.  Judge  Cowen  (p.  334)  says, 
^'H'ere  is  no  assignment,  no  mortgage,  or  pledge,  no  order,  or 
any  other  specific  appropriation  of  the  French  funds,  but  a 
mere  covenant  to  pay  them  over  on  their  being  obtained  by  ttie 
covenantee."  Senator  Dickinson  also  speaking  of  another  fund, 
says,  '^  The  English  claim  is  disposed  of  by  words  of  assign- 
ment and  transfer.  Can  it  be  possible  then,  that  with  an  inten- 
tion to  create  a  specific  lien  or  equitable  mortgage  upon  the 
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French  fond,  the  parties  should  have  left  this  large  fond  to  the 
caprice  of  implications?"  In  both  these  opinions  the  rule  is 
clearly  recognized  that  an  agreement  for  a  lien  is  a  lien  in 
equity,  when  it  is  clear  that  it  was  the  intention  to  give,  or  ' 
create  such  lien.  In  the  case  of  Otis  v.  SUly  however,  the 
learned  judge  says,  of  these  cases  of  assignments,  or  mortgages 
of  property,  to  be  acquired  in  future, ''  If  such  an  assignment 
of  property,  to  be  acquired,  is  valid  in  equity,  it  is  only  valid 
as  a  contract  to  aseign,  when  the  property  shall  be  acquired, 
not  as  an  assignment  of  a  present  interest  in  the  property ;  and 
if  it  is  enforced  in  equity,  it  can  only  be  enforced  as  a  right 
under  the  contract,  and  not  as  a  trust  attached  to  the  property.'' 
If  the  learned  judge  means  by  this,  that  a  sale,  assignment  or 
mortgage  of  property  not  in  esse,  or  of  contingent  interests,  or 
expectancies,  confers  no  title  or  interest  in  the  thing,  in  presen-  ' 
iij  that  is  self  evident.  But  if  it  is  meant  that  the  sale  or  as- 
signment of  such  property,  to  be  acquired  in  futuro,  or  of 
contingent  interests,  or  expectancies,  rests  in  contract  merely 
till  some  new  assurance,  and  does  not  attach,  as  a  lien,  or 
charge,  as  soon  as  the  property  is  acquired,  or  has  a  substantial 
existence,  I  cannot  agree  with  him.  As  soon  as  the  property  is 
acquired,  or  comes  into  existence,  the  lien  in  or  upon  it  attaches. 
They  come  into  being  together  and  coexist.  Equity  executes 
the  contract  by  holding  that  what  is  agreed  to  be  done  is  donei 
That  the  right  to  the  lien  creates  the  lien.  {Wright  v. 
Wright,  1  Vesey,  409,  410.) 

Judge  Story,  in  Mitchell  v.  Winslaw,  (2  iStory,  644,)  states 
the  rule  with  great  clearness,  as  follows :  '^  It  seems  to  me  a 
clear  result  of  all  the  authorities,  that  wheneyer  the  parties,  by 
their  contract,  intend  to  create  a  positive  lien  or  charge,  either 
upon  real  or  personal  property,  whether  then  owned  by  the  as- 
signor or  contractor,  or  not,  or  if  personal  property,  whether  it 
it  is  then  in  being  or  not,  it  attaches  in  equity  as  a  lien  or 
charge  upon  the  particular  property,  as  soon  as  the  assignor  or 
contractor  acquires  a  title  thereto  against  the  latter,  and  all 
persons  asserting  a  claim  thereto  under  him,  either  voluntarily, 
or  with  notice  or  in  bankruptcy."  The  same  doctrine  is  also 
Vol.  XXV.  89 
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#08orted,  in  Bubstance,  by  Yioe  Gh&neellor  Wigram,  in  LangHn 
T.  Horttm^  (1  Hare^  ^90  in  &i^  opinion  of  ^eat  elearneas  and 
lability ;  and  in  1  Jae.  ^  W.  526 ;  4  Simmts,  624.  An  assign- 
Qkent  of  that  which  is  expected  to  be  the  fmit  of  an  undertak- 
ing already  commenced,  of  possibilities  coupled  with  an  interest, 
or  of  a  thing  which,  in  the  ordinary  coarse  of  events,  will  ex- 
ist at  a  futnre  time,  is  valid  in  equity,  (1  MyL  ^  K.  488 ;  6 
Sfimonsj  414,  224 ;  8  Pricey  268,)  but  not  a  mere  naked  possi- 
bility, and  not  an  interest  incapable  of  being  made  the  subject 
df  a  contract.  (4  Kent,  144.)  These  cases,  and  this  view  of  the 
rule  in  equity,  in  respect  to  the  assignments  of  future  interests 
or  possibilites,  is  clearly  sustained  and  affirmed  in  the  opinion 
of  Judge  Welles,  in  Field  v.  The  Mayer  of  New  York,  (2 
Selden,  186.) 

Considering,  therefore,  the  rule  in  equity  to  be,  that  a  grant 
of  particular  lands,  to  be  acquired  infuturoy  is  valid,  and  takes 
effect  as  a  specific  lien  upon  the  lands  as  soon  as  they  are  ac- 
quired, it  remains  to  apply  the  principle  to  the  fiicts  of  this 
case.  Upon  the  evidence,  I  thiiJc  that  I  am  to  assume  that  the 
line  of  this  railway,  from  Ganandaigua  to  Suspension  Bridge, 
was  located  before  the  mortgage  was  put  on  record  in  any 
county.  It  is  true  that  it  was  afterwards  altered  in  Erie  and 
Niagara  counties,  but  that,  I  think,  does  not  affect  the  question 
I  am  now  considering.  The  rail  road  company,  by  the  28th 
section  of  the  general  rail  road  act,  which  must  be  deemed  a 
part  of  its  charter,  and  to  be  part  bf  the  contract  with  the 
plaintiffs,  (whose  rights  may  be  considered  as  acquired  under  it 
and  governed  by  it,)  was  authorized  to  enter  upon  the  lands  and' 
waters  of  any  person,  for  the  purpose  of  making  examination  and 
survey  of  its  proposed  road.  And  by  section  22,  the  corporation 
was  required  to  file  a  map  or  profile  of  the  route  of  its  intended 
road,  duly  certified,  in  every  county  named  in  its  articles  of  asso- 
ciation, before  proceeding  to  construct  any  part  of  its  road  in  such 
county.  In  addition  to  this  map,  the  corporation  was,  by  sec- 
tion 14,  required  to  file  a  certificate  of  location  in  eonformity 
with  such  map,  signed  by  a  majority  of  the  directors,  in  and  by 
which  map  and  certificate,  the  line  of  the  said  rail  road  ia  te  be 
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designated  and  located.  Upon  the  line  thus  fixed  or  Jocated, 
the  rail  road  company  was  entitled^  by  subdivision  4  of  said 
flection  28,  "To  lay  out  its  road,  not  exceeding  six  rods  in 
width,  and  for  the  pnrpose  of  cuttings  and  embankments,  to 
take  as  much  more  land  as  may  be  necessary  for  the  proper 
construction  and  security  of  the  road.^'  On  the  route  <^ 
the  proposed  rail  road  of  the  company  from  Oanandaigua  to 
Niagara  Falls,  immediately  upon  the  location  of  such  road, 
in  manner  aforesaid,  a  strip  of  land  six  rods  in  width,  was  laid 
out  and  designated  for  the  road  of  this  company,  of  which  it 
was  entitled  to  take  so  much  as  it  required  for  the  use  of  the 
rail  road,  on  making  due  compensation  therefor.  The  company 
had,  in  effect,  by  its  charter,  a  patent  from  the  state  to  enter 
upon  and  appropriate  such  strip  of  land  to  its  own  use  so  soon 
as  it  had  made  due  compensation  therefor.  Its  right  was  abso- 
lute, subject  only  to  that  single  reservation  or  condition,  and 
the  strip  of  hind  is  clearly  defined  and  designated  by  law.  This 
strip  of  land  is  the  land  referred  to  in  the  plaintiffs'  mortgage, 
with  sufficient  particularity  and  definiteness  to  answer  the  rule 
in  equity.  This  strip  of  land  is  particular  landy  in  the  lan- 
guage and  sense  of  the  rule  in  equity,  as  laid  down  ix^  the  case 
in  Peere  Williams  and  by  Fonblanque.  The  description  in  the 
mortgage,  of  the  land  ^acquired,  and  to  be  acquired,  must  be 
deemed  to  refer  to  the  charter,  and  the  law  defines  the  land 
which  the  mortgage  is  designed  to  coVer,  and  the  lien  of  the 
mortgage  clearly  attached  to  such  unacquired  land  so  soon  as 
the  title  thereto  passed  to  the^corporation.  But  if  the  mle  be 
as  some  of  the  cases  hold,  that  a  disposition  by  deed,  or  mort- 
gage, or  assignment,  of  after  acquired  property,  while  it  is  in- 
operative as  a  conveyance  of  the  title,  may  be  considered  as 
a  declaration  precedent,  which  will  derive  its  effects  from  some 
new  act  of  the  party  after  the  property  is  acquired.  {Bacon^s 
Max.  Reg.  14.  Sumner  v.  Thurston^  1  Man.,  Gran.  4* 
Scott,  879,)  then  certainly  the  two  subsequent  mortgages  ex- 
ecuted by  the  rail  road  company,  one  September  16th,  1858, 
and  the  other  December,  1853,  both  after  the  road  had  been 
constructed  and  was  in  operation,  and  both  containiDg  afi  et- 
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press  reference  to  the  plaintiffs'  mortgage,  and  both  expressly 
covering  all  this  property,  and  subjecting  it  in  terms  to  the 
prior  lien  of  such  mortgage,  must  be  deemed  a  sufficient  act  of 
new  or  farther  assurance  or  ratification  to  satisfy  the  rule  in 
question. 

But  I  think  this  mortgage  covers  and  embraces  the  subse- 
quently acquired  lands  upon  another  and  distinct  ground,  inde- 
pendent of  the  rule  in  equity  above  referred  to«  The  statute, 
{Gen.  Rail  Road  Acty  subd.  10,  I  28^)  authorises  a  rail  road 
corporation,  organized  under  such  act,  "  from  time  to  time,  to 
borrow  such  sums  of  money  as  may  be  necessary  for  complet- 
ing or  finishing  or  operating  their  rail  road,  and  to  issue  and 
dispose  of  their  bonds  for  an  amount  so  borrowed,  and  to  mort- 
gage their  corporate  property  and  franchises  to  secure  the  pay- 
ment of  any  debt  contracted  by  the  company  for  the  purpose 
aforesaid."  The  mortgage  in  this  case  was  made  in  pursuance 
and  by  virtue  of  this  statute,  and  is  clearly  authorized  by  it.  The 
charter  of  the  Niagara  Falls  Rail  Road  Company  was  itself  a 
franchise,  and  it  included  a  right  to  enter  upon  and  take  lands 
fi)r  this  rail  road^  and  to  construtst  and  operate  the  road.  The 
right  to  enter  upon  and  take  the  particular  lands  required  for 
the  purpose  of  the  rail  road,  was  included  and  embraced  in 
the  mortgage,  and  is  clearly  conveyed  and  bound  by  it.  The 
legislature  authorized  the  corporation  to  mortgage  their  "  fran- 
chises, together  with  their  corporate  property.''  All  the  rights 
and  interests  of  the  corporation  were  included  in  these  words. 
I  think  the  legislature  intended  to  give  authority,  by  this 
statute,  to  rail  road  corporations  to  mortgage  all  and  singular 
the  property  of  the  corporation,  with  all  its  franchises,  rights 
and  interests  acquired,  and  to  be  acquired,  as  an  entirety^  and 
that  the  mortgage  in  this  case  is  of  the  whole  rail  road,  and 
of  all  the  real  property  of  the  corporation,  and  its  entire  fran- 
chises, in  as  full  and  complete  a  manner  as  the  corporation 
could  possess,  exercise  and  enjoy  such  rights  and  franchises. 
In  this  aspect  of  the  question,  it  is  therefore  entirely  imma- 
terial whether  the  right  of  way  for  the  rail  road  was  all  ac- 
quired or  not,  at  the  time  the  mortgage  was  put  on  record; 
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and  it  is  equally  immaterial  whether  the  road  had  or  had  not 
been  at  that  time  entirely  located,  or  the  location  thereof,  if. 
previonsly  made,  was  afterwards  changed.  The  right  to  change 
its  location  was  one  of  the  chartered  privileges  of  the  corpo- 
ration, and  was  embraced  within  the  grant  of  its  franchises. 
So  also  was  the  right  to  take  such  lands  as  might  be  requisite 
to  complete  the  road  upon  its  original,  or  upon  any  altered  line. 
This  point  was  so  held  by  my  brother  Johnson  in  the  case 
of  John  A.  Steyens  and  others  vs.  The  Buffalo,  Corning  and 
New  York  Bail  Boad  Company,  tried  before  him  at  special 
term  at  Coming,  in  NoTcmber,  1856,  as  appears  from  notes  of 
his  decbion  furnished  me  by  counsel,  no  opinion  having  been 
written  by  the  judge.  The  question  has  been  decided  in  the 
same  way  by  the  supreme  judicial  court  of  New  Hampshire,  in 
the  case  of  Pierce  and  others  v.  Emery  and  others.  In  that 
case  the  Portsmouth  and  Concord  Bail  Boad  Company,  under 
an  act  of  the  legislature,  had  mortgaged  its  road  to  secure 
bonds  to  the  amount  of  $350,000.  The  mortgage  conveyed  all 
the  real  and  personal  estate  of  the  corporation,  with  all  rights, 
firanchises,  powers  and  privileges.  It  was  held  that  the  mort- 
gage covered  the  whole  rail  road,  with  all  its  corporate  rights 
and  franchises,  as  an  entire  thing,  including  subsequently  ac- 
quired property.  In  the  case  of  Willinck  v.  The  Morris  Canal 
and  Banking  Co.j  (8  Oreen^s  Ch.  Rep.  402,)  in  the  eeurt  of 
chancery  of  New  Jersey,  the  chancellor  asserts  the  same  doc- 
trine. In  that  case,  under  an  act  of  the  legislature  of  New 
Jersey,  the  Morris  Canal  Company  had  mortgaged  its  canal, 
then  in  course  of  completion  from  the  Delaware  to  the  Hud- 
son river,  with  all  and  singular  its  property  and  firanchises. 
The  question  was,  whether  the  mortgage  covered  the  canal  be- 
tween Newark  and  Jersey  City.  The  route  had  been  surveyed, 
but  the  canal  had  not  been  excavated,  or  any  of  the  lands  pur- 
chased, till  after  the  mortgage  was  given.  The  chancellor  held 
that  the  mortgage  embraced  the  entire  canal  and  every  thing 
connected  with  it,  including  feeders,  wharves,  docks  and  piers, 
and  all  other  appendages.  ^ 
The  only  remaining  question  to  be  now  considered,  relates  to 
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the  branch  track  from  the>  main  track  at  Tonftiranda  to  the 
Niagara  river,  or  to  the  docks  on  the  banks  of  the  riyer.  Thia 
branch  was  not  laid  oat  at  the  time  of  the  original  location  of 
the  road,  and  obviously  was  not  then  projected  or  contemplated, 
at  least  at  the  place  where  it  is  now  located.  Bnt  I  think  it  ia 
covered  by  the  mortgage,  as  an  incident  to  the  principal  snbjeet 
of  the  grant,  upon  the  maxim  "that  whoever  grants  a  thing  ia 
supposed  tacitly  to  grant  that  without  which  the  grant  itself 
would  be  of  no  effect."  (Broom?s  Legal  Maxims,  198.  11 
Rep.  52.)  When  a  thing  is  granted,  all  the  means  to  attain  it 
and  all  the  fruits  and  effects  of  it,  are  granted  also.  {Skep» 
Touch.  89.)  It  is  a  rule  of  law,  that  the  incident  passes  by 
the  grant  of  the  principal,  (Broom,  205,)  whatever  is  essential 
to  the  use  and  enjoyment  of  the  principal  thing.  (4  Kent,  467.) 
Now  the  rail  road  company,  most  obviously,  contemplated 
meeting  the  business  of  Lake  Erie  at  Tonawanda,  and  expected 
to  derive  a  large  revenue  from  that  source.  The  report  of  the 
president  of  the  company,  made  in  1851,  speaks  of  Tonawanda 
as  being  the  best  harbor  on  Lake  Erie,  and  goes  into  a  calcu- 
lation in  respect  to  the  amount  of  business  that  will  come  to  the 
rail  road  at  that  point.  In  another  place  in  the  report,  speak- 
ing of  Tonawanda,  it  states,  that  "  at  this  point  the  road  will 
receive  the  tra£Sc  of  the  lake,"  and  adds,  that  the  imports  of 
that  harbor  had  amounted  to  nearly  $100,000  in  the  year  1851, 
and  describes  the  thriving  village  of  Tonawanda  in  language 
well  adapted,  and  doubtless  designed,  for  a  foreign  market.  Bat 
independently  of  this  report  and  of  all  the  evidence  of  a  pur- 
pose or  expectation  on  the  part  of  the  company  to  connect  its 
road  by  a  branch  with  the  Niagara  river  at  this  point,  the  company 
had  the  undoubted  right  to  do  so,  and  what  was  so  obviously  for 
their  interests  the  law  will  not  presume  they  would  be  likely  to 
overlook.  Tonawanda  was  an  important  point  on  the  line  of 
their  rail  road,  doubtless  the  most  important  point  between  Can- 
andaigua  and  the  suspension  bridge  at  Niagara.  Perhaps  more 
important  even  than  its  terminus  at  the  suspension  bridge. 
At  such  a  point  it  is  not  to  be  intended  or  supposed  that  the 
rail  road  company  would  not  construct  a  branch  to  meet  the 
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business  designed  for  the  rail  road  pn  the  bank  of  the  river,  and 
make  sach  erections  and  connections  by  branch  and  side  tracks 
as  should  be  adapted  to  facilitate  and  promote  their  convenience 
and  interest  in  receiving  freight  from  and  deUvering  it  to  lake 
yessels  in  the  harbor.  The  branch  roi^d  is,  therefore,  in  my 
opinion,  a  legitimate  incident  of  the  main  road,  as  necessary  or 
convenient  for  its  use  and  enjoyment  as  side  tracks,  turnoutSi 
woodyards,  shops  and  engine  houses,  and  it  therefore  passed 
with  the  grant  of  the  rail  road  and  its  franchises,  as  an  appur- 
tenance— as  a  legitimate  prospective  incident  to  such  road.  But 
the  rail  road  company  being  bound  to  make  further  assurance, 
and  this  branch  having  been  constructed  before  the  2d  and  8d 
mortgages  were  given,  and  before  any  of  the  judgments  of  the 
defendants  were  recovered,  I  think  the  plaintiffs  can  hold  it  un- 
der their  mortgage  by  force  of  the  new  declaration  or  assurance 
contained  in  these  mortgages,  as  they  may  hold  upon  the  same 
principle,  the  lands  purchased  for  depots  and  station  houses  and 
the  like  uses.  The  defendant  Hinds  sets  up  no  equity  that 
attaches  to  the  right  of  way.  The  rail  road  company  paid  for 
the  land  on  which  the  branch  track  is  located,  in  its  stock.  The 
consideration  for  the  judgment  of  the  defendant  Hinds  is  for 
labor,  services  and  materials  found  in  constructing  such  branch. 
He  has  no  equity  which  can  take,  priority  over  the  plaintiffs' 
mortgage.  As  the  plaintiffs  have  an  equitable  lien  upon  the 
rail  road,  its  tracks  and  appurtenances,  upon  well  settled  prin- 
ciples, such  lien  must  prevail  over  the  lien  of  the  judgment 
creditors.  Courts  of  equity  control  judgments  and  enforce  and 
protect  the  prior  equitable  title  in  preference  to  the  judgment. 
(28  Eng.  Ch.  Rep.  661.  1  Paige,  284.  8  Comstock,  18T. 
8  Kernan,  188.) 

But  the  equitable  rights  of  the  plaintiffs  only  extend  to  the 
particular  lands  designated  by  statute,  and  which  the  company 
was  authorized  to  take,  and  did  take,  for  the  use  of  its  road. 
The  rail  road  company,  in  addition  to  the  right  to  lay  out  its 
road  not  exceeding  the  width  of  six  rods,  and  to  take  the  land 
therefor,  and  as  much  more  as  should  be  necessary  for  cut- 
lings  and  embankments,  was  also  entitled  by  subdivision  3  of 
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section  28,  "  To  purchase,  hold  and  use  all  such  real  estate, 
and  other  property,  as  may  be  necessary  for  the  construction 
and  maintenance  of  its  rail  road  and  the  stations  and  other  ac- 
commodations necessary  to  accomplish  the  objects  of  its  incor- 
poration." Under  this  provision  the  company  was  authorised 
to  purchase  and  hold  such  lands  as  were  necessary  for  depots, 
stations,  warehouses,  woodyards,  shops  and  other  legitimate  rail 
road  purposes.  All  such  lands,  with  the  erections  thereon, 
would  pass  to  the  complainants,  under  their  mortgage,  as  part 
of  the  rail  road,  or  as  essential  to  its  usd  and  enjoyment.  Bat 
lands  acquired  by  the  rail  road  company  and  not  thus  used  or 
employed  for  rail  road  purposes,  would  not  come  within  the  de- 
scription of  the  mortgage. 

The  particular  lands  which  were  to  be  acquired  after  the 
mortgage  was  put  on  record  in  the  several  counties  through 
which  the  rail  road  passed,  within  the  rule  aboved  stated,  must 
necessarily  be  the  lands  designated  by  the  statute  for  the  rail 
road,  and  such  as  the  company  was  authorized  to  acquire  and 
take  for  its  track  and  legitimate  use,  as  above  stated.  These 
are  embraced  within  the-  purview  of  the  mortgage  and  nothing 
beyond.  It  is  in  proof  that  some  of  the  lands  purchased  in 
Satavia  have  never  been  used  for  rail  road  purposes.  That 
in  some  instances  whole  lots  were  purchased  to  secure  a  right 
of  way  across  them.  If  the  rail  road  company  for  this  pur- 
pose had  purchased  a  lot  of  ten  or  one  hundred  acres,  it  can- 
not be  that  any  more  of  such  lots  would  be  embraced  in  this 
mortgage  to  the  plaintiffs  than  was  actually  taken  and  required 
for  the  road.  In  respect  to  all  such  lands  outside  of  the  legal 
limits  of  their  rail  road  track  and  branches,  and  excepting  land 
used  for  shops,  depots,  stations,  turnouts  for  wood  or  water,  or 
other  legitimate  purposes,  the  lien  of  the  defendants'  judgments 
must  prevail.  The  plaintiffs  have  no  legal  or  equitable  lien 
upon  such  lands,  and  the  lands  are  liable  therefore  to  the  legal 
claims  of  the  other  creditors  of  the  corporation.  It  is  not  in 
proof  with  sufficient  distinctness,  what  lands  were  acquired  by 
the  company  which,  within  the  principle  above  stated,  will  not 
be  covered  by  the  plaintiffs'  mortgage.     It  will,   therefore^ 
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be  necessary,  in  saeh  decree  as  shall  be  made,  to  direct  a  refer- 
ence, to  ascertain  what  lands  were  owned  by  the  rail  road  com- 
pany which  are  snbject  to  the  lien  of  the  judgments  of  the  de- 
fendants, Hinds,  Otis  and  WorthingtoD,  and  to  determine  the 
relative  rights  of  the  defendants  in  respect  to  such  lands,  as 
among  themselves ;  or  to  the  proceeds  o(  the  lands,  if  the  same 
or  any  part  thereof  shall  have  been  sold. 

The  plaintiffs  are  entitled  to  a  decree  for  a  foreclosure  of 
th^r  mortgage  for  the  amount  due  them,  with  costs,  upon  the 
whole  rail  road,  its  track,  franchises  and  depots,  and  all  its  real 
property  and  appurtenances,  upon  the  principles  above  stated. 

[MoKBOB  Spscijll  Term,  JbIj  14,  1857.    E,  Darwin  SmUh,  Jiutioe.] 


Tebwillioer  vs.  Wavbs. 


In  an  action  brought  for  speaking  words  not  actionable  of  tbemaelvea,  the  plain- 
tiff alleging  by  way  of  special  damage,  that  in  conaeqinenoe  of  the  qteaking 
of  the  words,  he  had  become  side  and  disabled  and  unable  to  attend  to  his 
business,  he  is  bound  to  prove  that  the  special  damage  alleged  was  ezda- 
rively  the  conseqnenoo  of  the  words  spoken  by  the  defendant;  and  that  it  was 
the  natural  and  immediate  consequence  of  the  speaking  of  the  words. 

If  it  appears,  tcom  the  eyidenoe,  that  the  defendant  did  not,  by  the  speaking  of 
the  words  charged,  solely,  cause  the  special  damage  complained  of,  but  that 
the  same  was  produced  by  reports  circulated  by  others,  as  well  as  by  the 
cbafges  of  the  defendant,  the  plaintiff  should  be  nonsuited. 

r[IS  action  was  for  the  speaking  of  words  not  actionable 
of  themselves,  by  the  defendant,  concerning  the  plaintiff; 
the  plaintiff  alleging,  by  way  of  special  damage,  that  in  con^ 
sequence  of  the  speaking  of  the  words,  he  had  suffered  great 
pain  of  body  and  mind,  and  had  been  greatly  injured  in  his 
standing  and  reputation  in  the  church  in  which  he  was  an  elder, 
and  his  private  character  and  credit  had  been  and  was  mate- 
rially injured  and  impaired,  and  that  he  became  sick  and  dis- 
abled, and  unable  to  attend  to  his  business.  The  cause  was 
Vol.  XXV.  40 
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tried  at  the  Onondaga  circuit,  before  Justice  Pratt  and  &  juy, 
in  October,  1854.  Upon  the  trial,  evidence  waa  given  of  the 
speaking  of  the  words  by  the  defendant,  to  one  L.  F.  Wanda, 
in  the  early  part  of  June,  1852,  to  another  person  in  May,  1852, 
.  the  latter  of  whom  communicated  the  fact  to  the  plaintiff,  in 
May,  1852 ;  and  in  June,  1852,  the  same  person  told  the  plain- 
tiff what  L.  F.  Wands  reported  the  defendant  to  have  said,  and 
the  witness  testified,  '<He  (the  plaintiff)  felt  dreadful  bad, 
threw  down  his  hoe  and  left  the  field.  He  had  always  worked 
with  me,  (the  witness  ;)  had  been  in  middling  good  health  before 
this ;  that  after  this  the  plaintiff  appeared  melancholy  and  looked 
bad ;  looked  pale  ajud  sick ;  appetite  was  poor,  and  had  to  hire 
more  help."  A  daughter  of  the  plaintiff  gave  evidence  that 
she  heard  the  story  the  first  of  May,  and  also  remembered 
when  the  plaintiff  left  the  corn  field,  and  of  his  going  into  the 
house  and  going  to  bed,  and  she  remarked  a  great  difference  in 
his  appearance,  and  his  not  sleeping  at  night;  he  did  not 
parsue  his  work  as  formerly  ;  the  debility  commenced  in  June ; 
she  heard  of  Mr.  Wands'  report  in  May  or  June,  and  first  heard 
of  its  coming  through  L.  F.  Wands,  in  June,  aboat  the  middle 
of  hoeing  time,  and  then  remarked  a  difference ;  and  he  grew 
worse  all  through  the  summer.  On  cross-examination  she  tes- 
tified that  she  heard  some  slight  reports  through  the  winter 
of  1852,  and  had  frequent  conversations  with  the  plaintiff  about 
them.  The  charges  were  made  by  Fuller,  through  the  winter 
and  summer,  and  she  talked  with  the  plaintiff  about  what  Ful- 
ler had  said.  A  lady  told  the  witness,  in  May,  of  the  story, 
and  she  told  the  plaintiff  in  June..  A  physician  testified  that 
he  visited  the  plaintiff,  professionally,  in  May  or  June,  1852, 
and  examined  him  and  found  that  he  was  much  debilitated  with 
what  appeared  to  be  a  mental  difficulty  ;  and  judging  from  what 
his  friends  said,  he  thought  that  his  health  was  impaired  so 
that  he  could  not  labor  upon  his  farm ;  that  the  plaintiff  was  out 
of  health  through  the  summer.  A  son  of  the  plaintiff  testified 
that  his  health  began  to  fail  about  the  first  of  May,  1852,  and 
became  worse  after  that  time,  and  during  the  summer  was  en- 
tirely prostrated.    That  he  appeared  like  a  person  run  down  by 
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sickness,  in  May,  June  and  Jul j.  At  the  close  of  the  evi- 
dence, the  defendant  moved  for  a  nonsuit,  npon  two  grounds, 
1st.  That  the  words  were  not  spoken  by  the  defendant  to  the 
plaintiff,  nor  authorized  by  him  to  be  communicated  to  the 
plaintiff;  and  2d^  That  there  was  no  evidence  that  the  damages, 
if  any  were  proved,  were  occasioned  by  the  speaking  of  the 
words  by  the  defendant  The  court  granted  the  motion,  and  the 
plaintiff  excepted  and  appealed  from  the  judgment  entered  upon 
the  nonsuit  The  case  was  submitted  upon  printed  points  and 
brie&,  by 

James  Noxtm^  for  the  appellant,  and 

L.  R.  Morgan^  for  the  respondent 

By  the  Courts  W.  F.  Allen,  X  It  is  probably  too  late  for 
this  court  to  question  the  soundness  of  the  rule  which  author- 
izes an  action  for  defamation  of  character  by  words  not  action- 
able in  themselves,  upon  averring  and  proving  that  the  bodily 
health  of  the  party  was  so  affected  by  the  charges  made  as  to 
incapacitate  him  from  attending  to  his  ordinary  pursuits  and 
business. 

As  slanderous  words  are  supposed  injuriously  to  affect  the 
character  and  standing  of  the  party  de&med,  in  the  estimation 
of  his  fellow  men  who  are  ignorant  of  the  truth  or  falsity  of  the 
charge,  and  therefore  liable  to  be  prejudiced  by  them,  and  the 
action  is  given  to  compensate  for  this  supposed  injury,  and  to 
reinstate  the  party  in  the  good  opinion  of  his  neighbors,  it 
would  be  entirely  consistent  with  the  theory  of  the  action  to 
oonfine  it,  when  brought  for  words  not  per  se  actionable,  to 
cases  in  which  third  persons  have,  by  reason  of  thus  speaking, 
been  so  influenced  that  the  party  had  been  directly  subjected 
to  some  pecuniary  loss ;  as  when  by  reason  of  a  charge  of  dis- 
honesty or  insolvency,  he  has  been  denied  credit,  or  lost  some 
employment ;  or  a  female  has,  by  reason  of  some  charge  affect- 
ing her  character  as  a  woman,  lost  the  opportunity  of  a  suit- 
able marriage.    The  damage  in  such  case  is  legitimate,  direct 
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wd  immediate*  The  party  defieuned  has  lost  oharader  and  repp 
^  vtatioQ  witii  his  neighbors ;  and  as  the  immediate  and  natural 
eonsequence  of  such  injuved  reputation,  has  sustained  a  pecoo- 
iary  loss.  The  effect  can  be  readily  traced  to  the  canse,  aad 
\  die  connection  between  them  is  palpable.  Sut  a  loss  of  health, 
in  cases  like  the  one  before  us,  may  ensue  when  the  reputatioB 
of  the  party  has  not  suffered  in  the  least ;  when  his  character 
and  standing  are  as  good  in  the  community  as  they  eyer  w«re^ 
Mid  as  good  aa  that  of  him  against  whom  the  first  evil  word 
has  not  been  spoken ;  the  loss  of  health  arising  from  an  undue 
sensitiyeness,  a  fear  or  an  indefinable  dread  of  a  possible  tar- 
nish  to  his  fair  fame ;  or  possibly  from  a  shrinking  from  any 
and  eyery  thing  which  will  giye  him  notoriety  and  make  him 
the  subject  of  public  remark,  either  for  good- or  eyil.  The  in- 
jured health  may  exist  while  the  reputation  is  untarnished,  or 
yice  yersa;  and  while  in  the  class  of  cases  which  I  haye  sup- 
posed to  be  the  appropriate  cases  for  aotiona  of  slander  for 
words  not  actionable,  two  things  must  concur,  to  wit:  1st.  The 
words  must  be  spoken';  and  2d.  The  reputation  of  the  party 
must  suffer  by  the  credit  giyen  to  the  words  by  some  third  per- 
soUi  and  to  which  the  pecuniary  loss  can  be  directly  traced.  In 
cases  like  this  the  loss  may  occur,  and  that  which  the  law,  by 
giying  an  action  upon  the  case  for  defiimation,  seeks  to  pro- 
tect, to  wit,  the  character  and  the  reputation  of  the  party,  be  un- 
injured. In  a  proper  case,  the  legal  damage  is  the  consequence 
of  the  injury  to  the  reputation.  In  this  class  of  cases  it  may 
be,  and  yery  firequently  is,  the  fisar  of  an  injury,  and  a  bill  quia 
thnet  would  be  a  yery  appropriate  remedy.  The  case  of  Bradt 
y.  Towslej/^  (18  Wend.  254,)  is  the  first  action  of  the  kind  in 
our  own  courts,  and  the  first  in  any  court,  that  has  come  under  my 
notice,  and  the  question  arose  upon  demurrer  to  the  declaration. 
The  action  was  by  an  unmarried  female,  charged  with  a  want  of 
chastity ;  and  she  ayerred  that  by  reason  of  the  speaking  of  the 
words  she  became  dejected  in  mind  and  enfeebled  in  body,  so  as 
to  be  preyented  from  attending  to  her  ordinary  business,  and  the 
ayerment  was  held  to  be  sufficient.  A  libelous  letter  addressed 
to  die  party  libeled  is  not  actionable,  because  there  is  no  pub- 
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fictttioii,  and  of  oonrse  no  iajiiry  to  the  reputation.  {Lj^e  T. 
Clason,  1  Cai.  Rep.  581.)  Bat  yet  it  may  well  be,  that  it 
would  affeet  the  mind  and  body  of  the  person  to  whom  it  was 
addreaaed ;  especially  if  he  had  reason  to  belieye  it  was  the 
intention  a!  the  writer  to  give  the  libel  publicity ;  and  if  this 
result  should  follow,  I  do  not  see  any  reason,  upon  the  principle 
of  Bradt  r,  Tawsley,  why  an  action  should  not  be  given.  The 
coinrt^  in  Lyle  v.  Closing  say,  "  The  basis  of  the  action  is  dam- 
ages for  the  injury  to  character  in  the  opinion  of  others  J^  The 
rule  of  damages  founded  upon  injury  to  the  health  of  the  party 
slandered,  and  conseq^uent  loss  in  business,  is  in  practice  unsat- 
isfactory in  its  application,  in  more  respects  than  one.  The 
effect  of  slanderous  charges  upon  the  individual  against  whom 
they  are  ottered,  depends  so  much  upon  the  constitution,  tem- 
perament, present  health  and  the  bodily  and  mental  vigor  of  the 
party,  that  a  satisfactory  result  may  be  very  difScult  to  attain 
in  ordinary  cases. 

We  know,  that  while  words  imputing  incontinence  to  a  chaste 
and  sensitive  female  might  well  be  supposed  to  affect  her  spirits 
and  her  bodily  comfort  and  health,  for  a  time ;  and  defamatory 
words  might  affect  some  men  in  a  similar  manner  ;  other  men, 
differently  constituted,  would  not  be  at  all  disturbed  in  body  or 
mind  by  like  charges ;  and  while  one  class  of  persons  might 
take  to  their  beds  upon  the  occasion  of  an  attack  upon  dieir 
reputation,  others  would  be  ttir  more  likely  to  be  tempted  to 
commit  an  assault  and  battery.  It  follows,  that  whether  an 
action  can  be  maintained  may  depend  more  upon  the  physical 
and  mental  constitution  of  the  plaintiff,  than  upon  any  other 
cause.  Sut  taking  the  law  as  we  find  it  in  Bradt  v.  Towelejf^ 
and  the  two  or  three  other  cases  which  have  succeeded  it,  and 
in  which  the  principle  there  laid  down  has  been  to  a  greater  or 
less  extent  followed,  I  am  of  the  opinion  that  the  cause  was 
properly  disposed  of  at  the  circuit.  The  words  not  being 
actionable  of  themselves,  it  was  incumbent  upon  the  plaintiff  to 
prove  that  the  special  damage  alleged  in  his  complaint,  to  wit, 
the  loss  of  his  health  and  his  consequent  inability  to  attend  to 
his  buMness,  was  exclusively  the  consequence  of  the  wmUi 


318  OASES  IN  THE  SUPREME  OOtJRT. 

Terwilliger  v.  Wands. 

spoken  by  the  defendant ;  {HaUock  v.  MtOer^  2  Barb.  630;) 
and  they  must  be  the  natural  and  immediate  consequence  of  the 
speaking  of  the  words.  {Beach  v.  Ranney,  2  HiU^  314.  Kean 
v.  WUcocks^  8  East,  8.  Keenholts  y.  Beckery  3  DmiOj  346.) 
To  this  extent,  Ward  v.  Weeks,  (7  Bing.  211,)  would  be  rec- 
ognized and  followed  without  hesitation.  The  proper  applica- 
tion of  the  rule  in  that  case  would  admit  of  more  question. 
{See  also,  Hastings  v.  Palmer,  20  Wend.  225 ;  Olmsted  t. 
Brown,  12  Barb.  657.) 

There  are  two  difficulties,  within  the  principle  of  these  de- 
cisions, in  the  way  of  the  plaintiff's  recovery  in  this  action : 
1st.  The  want  of  proof  that  the  words  spoken  by  the  defendant 
contributed  to  the  effect  alleged  as  the  special  damage ;  and 
2dly.  The  entire  absence  of  evidence  that  such  spettking  was 
the  sole  or  even  the  principal  cause  of  the  alleged  pecuniary 
loss. 

The  first  evidence  of  the  speaking  the  words  by  the  defend- 
ant was  in  the  beginning  of  May,  to  one  Neifer,  who  testifies 
that  "  in  May  he  communicated  to  the  plaintiff  what  the  de- 
fendant hacl^  told  him."  It  does  not  appear  that  any  effect 
resulted  from  this  communication,  as  the  witness  testifies  that 
the  plaintiff  continued  to  work,  and  was  in  middling  good  health 
until  the  7th  of  June,  when  he  "  felt  dreadful  bad,  threw  down 
his  hoe  and  left  the  field,"  on  being  told  what  another  person 
said  the  defendant  told  him.  His  daughter  testified  that  his 
debility  commenced  in  June,  and  the  physician  was  called  in 
May  or  June,  undoubtedly  after  the  conversation  in  June.  It 
is  true,  a  son  of  the  plaintifl^  who  was  at  home  once  in  three 
weeks,  says  he  thinks  his  father's  health  began  to  decline 
about  the  first  of  May ;  and  if  so,  it  was  before  the  words  were 
spoken  by  the  defendant.  This  being  the  only  evidence  of  any 
connection  between  the  alleged  slander  and  the  ill  health  of  the 
plaintiff,  I  think  it  entirely  insufficient  to  establish  the  relation 
of  cause  and  effect  between  them.  The  sickness  did  not  follow 
immediately  upon  the  heel  of  the  information  that  the  defend- 
ant had  made  these  charges,  but  after  an  interval  of  seten 
weeks ;  and  the  £BLct  that  be  became  ill  about  the  time  he  heard 
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a  second  time  of  the  charges  made  by  the  defendant  is  not 
satis&ctory  evidence,  under  the  circumstances,  that  the  illness 
was  caused  by  the  report. 

2dly.  Still  less  is  there  eyidence  that  the  sickness  of  the 
plaintiff  was  caused  exclusively  by  the  defamatory  reports  put 
in  circulation  by  the  defendant. 

Assuming  that  the  reports  which  were  in  circulation  did  prey 
upon  his  mind;  and  affect  his  bodily  health,  then  the  reports  of 
the  same  general  character  which  were  put  in  circulation  by 
Fuller  and  others,  and  which  came  to  the  knowledge  of  the 
plaintiff  firom  various  sources,  in  the  winter  and  spring  of  1852, 
must  necessarily  be  presumed  to  have  contributed  to  the  alleged 
effect  The  only  conclusion  would  be,  that  it  was  not  the 
words  spoken  by  the  defendant,  or  any  other  single  individual, 
that  caused  the  sickness,  but  that  it  was  caused  by  all  combined, 
and  by  the  general  ''speech  of  people."  By  the  plaintiff's 
own  showing  the  defendant  did  not,  by  the  speaking  of  the 
words  charged,  solely,  cause  the  special  damage  complained  of; 
and  for  this  reason,  if  for  no  other,  the  nonsuit  was  properly 
granted. 

The  judgment  must  be  affirmed. 

[OifONOioA  Geneiul  Term,  October  1, 1856.  W,  F,  AUen,  Hubbard,  Pratt 
and  Bacon,  Jnstices.] 


The  Mercantile  Mutual  Insurance  Company  vs.  The 
State  Mutual  Fire  and  Marine  Insurance  Com- 
pany OF  Pennsylvania. 

The  plainUift,  having  risks  on  the  ship  Oreat  Republic,  her  cargo,  and  freight, 
applied  to  the  defendants  fbr  re-insnrance,  hy  an  application  in  these  terms: 
"  Re-insnrance  is  wanted  by  the  Mercantile  Mutual  Insurance  Company  fbr 

S on  cargo  on  board  of  the  ship  Great  Republic,  at  and  fh)m  New  Yoric 

to  LiTerpool,  on  the  excess  of  risks  the  applicants  may  have  over  S50,000, 
not  to  exceed  S16,000.''  The  defendants  agreed  to  make  this  insurance.  At 
the  time  of  the  Ices  the  plaintiflb  had  insured  less  than  $60,000  on  the  cargo 
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«f  tlie  riiip,  but  they  had  risks,  also,  on  Uie  fieight^  and  on  the  ship  hecidi; 
which,  added  to  the  amount  they  had  on  the  cargo,  amonnted  te  oTer 
S66,000.  Hdd  that  the  application  being  for  re-insnranoe  on  cargo  alone,  the 
engagement  of  the  defendants  was  only  to  insure  the  excess  of  risks  the  plain- 
tiflb  might  have  on  cargo  alone ;  and  that  the  plainUfft  not  having  insnred  the 
cargo  to  the  amonnt  of  $50,000,  there  was  no  excess  on  which  the  policy  of 
re-insurance  could  attach ;  and  conseqaently  the  defendants  were  not  liable. 

BM  alsoj  that  there  was  no  such  ambiguity  on  the  fiioe  of  the  application,  as 
to  render  parol  evidence  admissible  to  explain  it 

Hdd  further  J  that  evidence  of  a  euktom  of  the  parties,  and  of  the  port  of  Nev 
Tork,  in  adjusting  contracts  of  re-insurance,  upon  audi  applkattoDS,  to  re- 
gard the  word  ''  excess,"  in  the  application,  as  applkable  to  the  whole  aMout 
of  insurance  at  risk  in  or  upon  the  vessd ;  and  that  the  premiums  upon  opea 
policies  had  previously  been  adjusted  and  paid  between  the  presenc  parties, 
upon  that  principle,  was  properly  excluded. 

rpHIS  was  an  action  upon  a  policy  of  re-insurance.  It  was 
X  tried  at  the  New  York  circuit,  in  March,  1857,  before 
Justice  Feabodt,  without  a  jury.  The  following  facts  were 
found  by  the  court.  1.  That  on  or  about  the  Ist  of  December, 
1853,  the  plaintiff  haying  underwritten  policies  of  insurance 
upon  the  ship  Great  Republic,  then  lying  at  New  York,  uid 
also  open  policies  upon  her  freight  and  cargo,  for  a  voyage 
thence  to  Liverpool,  applied  to  the  defendants'  agent  for  re- 
insurance. The  defendants'  agent  agreed  to  make  the  insur- 
ance, pursuant  to  the  application.  The  plaintiff  at  the  time  had 
insurances  on  the  ship  for  $20,000 — ^$5000  of  which  was  sub- 
sequently re-insured  by  the  defendants,  and  the  loss  paid  after 
the  destruction  of  the  ship ;  on  the  freight,  $15,000,  and  on  the 
cargo,  $50,200,  making  in  the  aggregate  $65,200,  and  deducting 
the  $5000  re-insurance  on  the  ship,  $60,200  of  insurance  upon 
the  ship,  freight  and  cargo.  2.  After  the  agreement  was  so 
made  and  before  leaving  port,  the  ship  was  burned ;  and  a  loss 
was  sustained  upon  vessel,  freight  and  cargo,  which  the  plaintiff 
would  be  entitled  to  recover,  if  the  application  for  insurance  is 
to  be  construed  as  being  for  the  excess  of  insurance  by  the 
plaintiff  over  the  aggregate  of  insurance  upon  ship,  freight  and 
cargo.  8.  Subsequently  to  the  loss,  the  defendants  delivered  to 
the  plaintiffs  the  policy  of  insurance  described  in  the  complaint, 
with  a  clause  written  therein,  saving  the  rights  of  the  defendr 
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ants,  as  follows :  ^  This  policy  is  executed  and  delivered  resery- 
ing  all  the  legal  rights  of  the  State  Mutual  Fire  and  Marine 
Insurance  Company  under  the  same,  and  under  the  application 
of  date  Ist  December,  1853,  of  the  Mercantile  Mutual  Insur- 
ance Company  from  which  this  policy  is  made. 

New  York,  6th  January,  1854. 

Moultrie  &  Palmer,  Agents." 

The  evidence  offered,  to  prove  the  custom  of  the  plaintiffs  and 
defendants,  and  the  custom  of  the  port  of  New  York,  in  adjust- 
ing contracts  of  re-insurance  upon  such  applications,  to  regard 
the  word  ''  excess"  in  the  application  as  applicable  to  the  whole 
amount  of  insurance  at  risk  in  or  upon  the  vessel  insured  ;  and 
that  the  premiums  upon  open  policies  had,  before  this  policy, 
been  repeatedly  adjusted  and  paid  between  these  parties  in 
reference  to  excess  so  regarded,  was  objected  to  by  the  defend- 
ants, and  excluded  by  the  court.  As  matter  of  law,  the  judge 
found,  1.  That  the  terms  of  the  application  for  insurance  had 
reference  only  to  the  excess  of  insurance  upon  cargo  above 
$50,000  which  the  plaintiffs  might  have  insured  upon  the  cargo, 
and  had  no  reference  either  to  the  insurance  of  the  plaintiff 
upon  the  ship  or  freight  in  connection  therewith ;  and  2.  At 
the  trial  it  was  conceded  that  the  plaintiffs  had  received  the 
policy  only  in  fulfillment  of  the  contract  to  give  a  policy,  and 
reserving  all  their  rights  to  the  matters  of  defense,  as  they 
stood  under  the  original  application,  and  subject  to  its  provis- 
ions, no  cause  of  action  could  arise  upon  the  facts  found,  and 
the  defendant  was  entitled  to  judgment. 

The  plaintiff  excepted  to  the  finding  of  the  court. 

Wm.  Curtis  Not/es,  for  the  plaintiffs. 
Wm.  Moultrie,  for  the  defendants. 

Peabodt,  J.  The  plaintiffs,  having  risks  on  the  ship  Great 
Bepublic,  her  cargo,  and  freight,  in  1853,  applied  to  the  defend- 
ants for  re-insurance.  Their  application  was  in  writing,  and  in 
the  following  terms: 

Vol.  XXV.  41 
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^  Be-insurance  is  wanted  bj  the  MercaDtile  Mntiial  Insor- 

ance  Company  for  $ on  cargo,  on  board  of  the  ship  Great 

Republic,  at  and  from  New  York  to  Liverpool,  ex.  50,000,  not 
to  ex.  15,000.  This  policy  is  to  be  svbjeot  to  such  risks,  valn- 
ations,  and  conditions  as  are  or  may  be  taken  by  the  Mercantile 
Insnrance  Company,  and  payments  of  loss  to  be  made  at  the 
same  time.    New  York,  Dec.  1st,  1863." 

This  insurance  the  defendants  agreed  to  make,  and  signified 
their  engagement  to  do  so  by  writing  at  the  bottom  of  the  pa- 
per the  word  '^binding,"  and  signing  the  memorandum  thus 
made,  '^  M.  &  P.,  agents  State  Mutual,"  (M.  &,  P.  being  the  in- 
itials of  the  names  of  the  agents  of  the  defendants^  through 
whom  the  contract  was  made,)  and  to  this  they  acknowledge 
themselres  bound. 

It  appeared  on  the  trial  that  the  plaintiffs  had  insured  less 
than  $50,000  on  the  cargo  of  the  ship,  but  that  they  had  risks 
also  on  the  freight,  and  on  the  ship  herself,  which,  added  to  the 
amount  they  had  on  the  cargo,  amounted  to  $65,000  and  more. 

The  question  in  this  case  is,  what  did  the  defendants  insure? 
The  meaning  of  the  application,  in  several  particulars  in  which 
it  was  ambiguous,  was  proved  or  admitted  by  the  parties.  Re- 
insurance was  conceded  to  mean  insurance  to  the  plaintiffs  of 
risks  they  might  have,  and  "  ex.  50,000  not  to  ex.  15,000,"  was 
admitted  or  proved  to  mean  substantially  "  on  the  excess  of 
risks  plaintiffs  might  have  over  $50,000,  not  to  exceed  $15,000." 
The  application  was  therefore  in  substance  for  insurance  to  the 
plaintiffs  of  such  risks  as  they  had  taken  or  might  take,  over  and 
above  the  sum  of  $50,000,  the  amount  of  such  re-insurance  not 
to  exceed,  in  any  event,  the  sum  of  $15,000.  The  defendants 
therefore  engaged  to  insure  to  the  plaintiffs  such  sums  as  they 
had  insured,  or  should  insure  to  others,  above  the  sum  of 
$50,000,  until  such  excess  should  amount  to  $15,000,  but 
beyond  that  sum  they  did  not  agree,  in  any  case,  to  become  liable. 
The  insurance,  by  the  defendants,  it  is  also  conceded,  was  lim- 
ited to  cargo,  and  no  claim  is  made  that  they  insured  any  thing 
on  the  ship  or  freight.  About  these  matters  there  was  no  con- 
troversy.   The  plaintiffs,  however,  cl^im  that  in  ascertaining 
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what  smoimt  of  risk  they  had,  and  how  much,  and  whether  any 
thing  over  $50,000,  so  as  to  determine  whether  the  insurance 
by  the  defendants  attached,  and  if  so,  to  what  extent,  the  whole 
of  the  plaintiffs'  risks  on  vessel,  freight  and  cargo^  are  to  be 
taken  into  the  accoant,  and  that  the  insurance  of  the  defendants 
attached  when  the  plaintiffs'  risks  on  all  these  together  exceed- 
ed that  sum.  Whereas,  the  defendants  insist  that  their  engage 
ment  was  only  to  insure  the  excess  the  plaintiffs  might  have 
over  $50,000,  on  cargo  ahnej  that  alone  being  the  subject  of 
the  application,  and  nothing  else  being  suggested,  either  in 
terms  or  by  implication,  as  the  subject  of  the  risks  of  the 
plaintiffs,  in  reference  to  the  amount  of  which  they  contracted 
for  re-insurance ;  and  that  any  insurance  the  plaintiffs  might 
have  made  on  the  ship  or  freight  is  not  to  be  taken  into  account 
in  ascertaining  the  extent  of  their  risk,  with  a  view  to  deter- 
mining what  amount  of  insurance,  if  any,  the  defendants  made. 

As  the  defendants'  contract  was  an  undertaking  to  make  the 
insurance  applied  for,  the  extent  and  effect  of  that  contract 
must  depend  chiefly  on  the  terms  and  meaning  of  the  applica- 
tion, which  thus  becomes  all  important  in  the  inquiry  what  the 
contract  was.  The  part  of  the  paper  which  controls  in  respect 
to  this,  explained  as  it  was  by  evidence  and  admissions  on  the 
trial,  reads  substantially  as  follows :   ''  Re-insurance  is  wanted 

by  the  Mercantile  Mutnal  Insurance  Company  for  $ on 

cargo,  on  board  of  the  ship  Great  Republic,  at  and  from  New 
York  to  Liverpool,  on  the  excess  of  insurance  which  plaintiffs 
may  have  over  $50,000,  not  exceeding  $15,000."  When  the 
risks  insured  by  the  plaintiffs  should  exceed  $50,000,  the  de- 
fendants were  asked  to  re-insure  that  excess  to  a  certain  ex- 
tent— ^that  is,  until  it  (the  excess)  should  amount  to  $15,000 ; 
beyond  which  sum  they  were  not  asked  to  insure  or  become 
liable,  however  much  the  risks  of  the  plaintiffs  above  the  $50,000 
might  exceed  that  sum. 

To  ascertain  whether  the  risks  assumed  by  the  plaintiffs  ex- 
ceeded the  point  at  which  the  defendants'  risks  were  to  com- 
mence, the  first  step  must  be  to  decide  the  principal  point  in 
controversy ;  that  is,  what  kinds  or  classes  of  risks  are  to  be 
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taken  into  account  in  making  the  calculation,  and  whether  we 
are  to  include  the  risks  the  plaintiffs  had  assumed  on  the  ship 
and  freight)  as  well  as  those  on  the  cargo,  or  to  exclude  them 
and  calculate  only  what  they  had  assumed  on  the  cargo.  As 
above  remarked,  this  depends  entirely  on  the  terms  of  the  ap- 
plication, which  are  given  substantially  above.  With  the  ex- 
planations made,- it  amounts  to  an  application  by  the  plaintiib 
for  re-insurance  to  them  on  cargo  on  board  of  said  ship,  of  the 
risks  they  should  take  over  the  $50,000,  and  under  $65,000. 
The  application  does  not  state  expressly  on  what  property  the 
$50,000  of  risks  are  to  be,  and  we  are  left  to  ascertain  the 
meaning  of  it  in  this  respect  by  construction.  And  first,  what 
does  appear  in  the  papers  ?  It  is  plainly  and  confessedly  an 
application  for  re-insurance  on  cargo  alone^  Cargo,  then,  is  the 
great  subject  of  the  application^  It  is  the  only  thing  of  which 
re-insurance  is  asked.  It  is  mentioned  in  the  early  part  of  the 
paper,  in  the  same  sentence  in  which  the  sum  from  which  the 
insurance  is  to  take  effect,  and  the  amount  to  which  it  is  to  ex- 
tend, are  stated ;  and  there  is  not  apparently  any  change  from 
that  subject  to  any  other^  as  it  proceeds  from  the  request  for 
re-insurance  to  state  the  point  «t  which  it  is  desired  that  the 
re-insurance  should  commence. 

We  are  not  to  infer  a  change  from  one  subject  to  another  or 
others,  without  some  necessity,  or  at  least  authority,  for  such 
an  inference.  It  is  much  more  natural  that  the  latter  part  of 
the  sentence  should  refer  to  the  same  subject  as  the  part  earlier 
and  immediately  contiguous  to  it  does.  I  see  no  cause  to  sup- 
pose that  the  subject  of  the  risks  of  the  plaintiffs  spoken  of,  is 
other  than  the  subject  of  which  they  ask  the  re-insurance, 
nor  do  I  see  room  or  opportunity  to  supply  any  other  subject 
as  beiog  the  one  referred  to  in  speaking  of  the  risks  of  the 
plaintiffs  than  that  which  is  referred  to  in  the  earlier  but 
immediately  contiguous  part  of  the  sentence.  The  defend- 
ants undertake  to  re-insure  the  plamtiffs  on  cargo  of  the 
Great  Republic,  and  to  commence  their  re-insurance  at  the 
point  when  the  risks  of  the  plaintiffs  begin  to  exceed 
$50,000.     Can  these  risks  of  the  plaintiffs  mean  risks  on  any 
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ihing  else  than  that  of  which  re-insuraDce  is  asked,  especially 
when  no  other  subject  of  insurance  appears  to  have  been  under 
consideration  between  the  parties  ? 

If  there  be  an  ambiguity  apparent  on  the  face  of  this  paper, 
parol  evidence  may  be  admitted  to  explain  it.  If  the  subject 
matter  of  the  risks  of  the  plaintiffs  referred  to,  is  not  expressed 
and  is  not  ascertainable  from  what  is  expressed  in  the  paper,  "  ex 
necessitate^^  it  must  be  ascertained,  if  at  all,  from  other  evidence 
than  that  contained  in  the  paper,  and  to  that  end  such  evidence 
is  admissible.  It  is  only  in  such  a  case,  however,  that  extrane- 
ous evidence  is  admissible,and  if  no  such  ambiguity  is  apparent, 
evidence  aliunde  to  show  the  meaning  of  the  parties,  cannot  be 
admitted ;  for  to  admit  it  would  be  to  contravene  a  well  settled 
rule  of  law,  which  forbids  that  such  evidence  should  be  allowed  to 
vary  the  terms  of  a  written  contract.  Is  there  such  ambiguity  in 
this  paper,  that  the  attentive  reader  does  not  perceive,  or  is  left 
in  serious  doubt,  what  property  is  referred  to  as  being  the  sub- 
ject of  insurance  by  the  plaintiffs  ?  And,  first,  what  property 
is  spoken  of  in  the  context  ?  What  property  constitutes  the 
theme  of  the  writing  ?  As  we  have  seen,  the  subject  of  re- 
insurance is  plainly  the  cargo,  and  nothing  else.  And  what 
other  thing  or  subject  is  spoken  of?  The  freight?  No,  it 
is  not  named  in  the  paper  at  all.  The  ship  ?  No,  she  is  not 
spoken  of.  Nothing  is  said  of  her.  Her  name  is  mentioned,  to 
be  sure,  in  designating  the  particular  cargo  referred  to.  The 
cargo  is  said  to  be  on  board  of  her.  She  is  thus  mentioned 
incidentally  in  describing  the  subject  (a  subject  other  than 
herself)  for  which  re-insurance  is  wanted;  and  in  no  other 
manner,  and  indeed,  on  no  other  occasion  throughout  the  paper. 
Be-insurance  is  wanted  *****  on  cargo  on  board  the  ship 
Chreat  Republic  *  *  *  *  on  the  excess  of  risks  which  the  plaintiffs 
may  have  over  $50,000,  to  an  amount  not  exceeding  $15,000. 

Omitting,  of  the  application,  the  parts  which  are  unimportant 
to  this  inquiry,  and  supplying  certain  ellipses,  agreed  on  as 
proper  to  be  supplied,  the  paper  reads  substantially  as  above. 
Does  the  attentive  reader  feel  doubtful  as  to  what  is  intended 
as  the  subject  of  the  plaintiffs'  risks  of  $50,000?    Does  he 
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doubt  whether  the  point  in  the  plaintiffs^  risks  at  which  the 
defendants'  re-insurance  is  to  commence,  namely,  $50,000,  does 
not  mean  that  point  in  their  risks  on  property  other  than  is  men- 
tioned in  the  paper  ?  Is  he  in  doubt  whether  the  ship  is  not 
the  subject?  or  the  freight ?  or  whether  the  ship,  freight  and 
cargo,  all  three,  are  Aot  meant  ?  I  am  unable  to  perceive  any 
reason  or  opportunity  for  such  doubt,  and  I  therefore  exclude 
the  evidence. 

On  the  cargo  alone  it  is  admitted  that  the  plaintiffs  had  not, 
and  did  not  at  any  time  have.  $50,000  of  insurance ;  and  as 
there  was  no  excess  on  which  the  defendants'  policy  could 
attach,  they  were  not  liable,  and  judgment  must  be  for  the 
defendants. 

[New  Tore  Special  Term,  April  7, 1857.    Peabody,  Jnstioe.] 


Abraham  Leooett  vs.  The  Bank  of  Sing  Sing. 

In  the  commercial  and  popular  acceptation  of  the  word  "  due,"  when  employed 

participiallyor  a^jectively  after  "debt,"  without  adding  some  rerb  or  parti- 

.  ciple  denoting  future  time,  it  is  equivalent  with  "  payable  at  the  present  time.** 

Accordingly,  where  the  artidea  of  aasociation  of  a  bank  provided  that  do  shan 
of  stock  should  be  transferred  unless  the  shareholder  should  previooaly 
discharge  all  deb^  due  by  him  to  the  association,  or  should  have  remaining 
stock  untranaferred,  sufficient  to  cover  and  secure  the  amount  be  might 
owe  to  the  association :  Held  that  the  word  "  due"  was  here  employed  to 
signify  debts  presently  payable;  and  that  the  true  construction  of  the 
provision  was,  that  to  justify  the  bank  in  ref^ising  to  transfer  stock,  on  the 
ground  of  the  indebtedness  of  the  holder,  the  debt  must  be  payable  ai  the 
time  when  ike  right  to  refuse  the  transfer  was  claimed ;  and  that  the  lien 
did  not  extend  to  a  promissory  note,  made  by  the  stockholder  and  discounted 
by  the  bank,  which  bad  not  yet  reached  maturity. 

APPEAL,  by  the  defendant,  from  a  judgment  entered  upon 
the  report  of  a  referee.  William  E.  Leggett,  brother  of 
the  plaintiff,  was  one  of  the  original  subscribers  to  the  articles 
of  association  of  the  Bank  of  Sing  Sing,  owned  twenty  shares 
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of  its  stock,  and  in  January  1854,  was  a  director  of  the  banL 
At  that  time  he  was  indorser  on  the  notes  of  one  Thompson,  for 
aboat  $4000,  which  were  discounted  by  said  bank.  Thompson 
died  before  these  notes  became  due,  leaving  Leggett  his  exec- 
ntiHT.  These  notes  were  afterwards  protested  for  non-payment, 
and  Leggett  from  time  to  time  paid  them  off,  giving  his  note  as 
executor,  indorsed  individually,  for  the  balance  due.  On  the 
30th  day  of  March,  1855,  the  last  renewal  note  became  due, 
and  was  protested  for  non-payment,  and  on  the  9th  day  of 
April  following,  he  paid  $300  in  cash,  and  gave  a  note  for 
$1900,  payable  the  Ist  of  August.  On  the  8th  and  10th  days  of 
May,  1855,  the  plaintiff,  to  whom  the  stock  had  been  assigned 
by  Wm.  E.  Leggett,  for  a  valuable  consideration,  demanded  a 
transfer  of  the  same,  and  exhibited  the  certificate  of  the  stock 
and  power  of  attorney  to  transfer.  The  certificate  of  stock 
reads,  that  it  is  transferable,  subject  to  the  conditions  and  stip- 
ulations of  the  articles  of  association.  Article  5,  section  3,  is 
as  follows:  "That  no  share  shall  be  transferred  unless  the 
shareholder  shall  previously  discharge  all  debts  due  by  him  to 
said  association,  or  shall  have  remaining  stock  untransferred 
sufficient  to  cover  and  secure  the  amount  he  may  owe  to  the 
said  association."  Leggett  acted  as  director  up  to  April  16, 
1855,  and  three  dividends  were  paid  to  him  by  being  credited 
on  three  renewal  notes.  The  bank  refused  to  make  the  trans- 
fer, on  the  ground  that  by  the  articles  of  association,  William 
E.  Leggett  was  prevented  from  selling  or  assigning  the  said  20 
shares  of  stock,  until  his  indebtedness  of  $1900  was  paid. 
The  answer  alleged  that  William  E.  Leggett  owned  no 
other  stock  in  the  Bank  of  Sing  Sing,  except  the  20  shares 
above  mentioned,  and  which  stock  was  subject  to  a  lien  of  the 
defendants,  and  was  held  in  pledge  for  the  said  sum  of  $1900. 
The  referee,  to  whom  the  cause  was  referred,  found  the  facts  as 
above  ;  an&  his  conclusions  of  law  were,  First.  That  William 
E.  Leggett  was  personally  liable  to  the  defendants  upon  the 
$1900  note.  Second.  That  such  note  not  having  matured  at  the 
time  of  the  demands  severally  made  upon  the  defendants  for  a 
transfer  of  such  stock  to  the  plaintiff,  it  was  not,  within  the  true 
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intent  and  meaning  of  such  articles  of  association,  a  debt  due 
by  William  E.  Leggett  to  the  defendants,  of  snch  a  character 
as  to  make  the  $1900  a  lien  upon  snch  shares  of  the  capital 
stock,  and  did  not  authorize  the  bank  to  refuse  making  a  trans- 
fer thereof  to  the  plaintiff,  at  the  time  he  demanded  such 
transfer  to  be  made.  Third.  That  the  plaintiff  should  have 
judgment  against  the  defendants  for  $2000,  besides  costs. 
And  that  upon  the  payment  of  the  judgment  the  certificate  of 
such  stock  should  be  surrendered  up  to  the  defendants. 

O.  A.  Brandreth,  for  the  appellant.  I.  The  defendants' 
articles  of  association  provide  that  no  share  or  shares  shall  be 
transferable,  unless  the  shareholder  making  the  transfer  shall 
previously  discharge  all  debts  due  by  him  to  said  association,  or 
shall  have  remaining  capital  stock  untransferred  sufficient  to  cover 
and  secure  the  amount  that  ho  may  owe  to  said  association. 
The  words  "  due"  and  "owe"  are  here  used  as  synonymous  terms, 
and  apply  to  all  cases  where  there  is  an  existing  indebtedness 
on  the  part  of  the  shareholder.  This  provision  cannot  be  con- 
strued otherwise.  William  E.  Leggett  held  only  twenty  shares 
of  stock,  and  on  a  transfer  thereof  nothing  remained  to  cover 
and  secure  his  indebtedness. 

II.  The  note  for  $1900,  drawn  by  William  E.  Leggett,  and 
indorsed  by  him,  was  given  for  a  previous  indebtedness,  which 
had  become  due  and  payable  before  the  demand  made  by  the 
plaintiff  for  the  transfer  of  the  stock  in  question,  and  the  note 
was  not  payment  of  the  original  demand,  and  such  demand  re- 
mained due  within  the  meaning  of  the  articles  of  association. 
( Wai/dell  V.  Luer,  5  Hill,  448.  Cole  v.  Sackett,  1  id.  616. 
Elwood  V.  Deifetidorf,  6  Barb.  398.  Tobey  v.  Barber^  5  JbAm 
68.  Putnam  v.  Lewis,  8  id.  889.  Burdick  v.  Green,  15  id. 
247.  Olcott  V.  Rathbone,  6  Wend.  490.  HiU  v.  Beebe, 
8  Kern.  557.) 

III.  The  rule  of  construction  applicable  to  this  provision  is 
the  same  as  that  applicable  to  statutes  of  a  remedial  character ; 
it  must  be  construed  liberally  in  order  to  effect  the  object  in 
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view,  which  is  to  be  ascertained  by  looking  into  the  provisioa 
itself  and  the  whole  subject  matter  to  which  it  applies. 

IV.  The  certificate  of  stock  of  the  Bank  of  Sing  Sing  pro- 
vides that  W.  E.  Leggett  is  entitled  to  twenty  shares  of  stock, 
eabject  to  all  conditions  and  stipulations  in  their  articles  of 
association,  and  transferable  only  on  the  books  of  their  banking 
boose.  Hence  the  plaintiff  toolc  the  stock  subject  to  the  claims 
of  the  bank  against  W.  E.  Leggett.  ( Union  Bank  of  George- 
toum  y.  Laird,  2  Wheai.  390.) 

D.  D.  Field,  for  the  plaintiff.  I.  The  liability  of  William 
£.  Leggett,  upon  the  note  of  William  E.  Leggett,  executor, 
was  not  a  "  debt  due''  by  him  within  the  meaning  of  the  8d 
section  of  the  5th  article  of  association,  because  that  liability 
was  contingent.  (1.)  The  original  note  was  made  by  Thomp- 
son and  endorsed  by  Leggett.  Before  it  became  due  Thomp- 
son died,  and  William  E.  Leggett  became  his  executor,  and  as 
such  renewed  the  note,  indorsing  it  himself  as  before.  There 
is  no  evidence  even  that  any  notes,  except  the  original  notes 
of  Thompson,  were  ever  protested,  or  that  the  indorser's  lia- 
bility upon  this  was  ever  fixed  in  any  way.  (8  Barb,  812.) 
(2.)  Even  if  his  liability  had  at  any  time  become  fixed  by  the 
protest  of  some  one  of  the  series  of  renewal  notes,  that  fixed. 
liability  was  changed  into  a  contingent  liability  by  the  renewal 
of  the  last  note  with  his  name  as  indorser.  (3.)  An  executor 
may  give  or  renew  a  note  for  his  estate,  without  subjecting 
himself  to  any  personal  responsibility.  (4.)  A  debt  is  an  abso- 
lute obligation  to  pay  a  sum  of  money.  (2  Hilly  220.  21 
Barb.  48T.  Webster's  Die.  article  '^DebV'  Tomlin's  Law 
Die     CrabVs  Synonymes.    French's  Synonymes.) 

II.  The  liability  of  William  E.  Leggett,  upon  the  note  of 
William  £.  Leggett,  executor,  was  not  a  debt  due  by  him,  with- 
in the  meAing  of  the  articles  of  association,  because  that  lia- 
bility was  future.  (1.)  A  debt  due  is  a  debt  which  is  presently 
payable,  the  payment  of  which  one  party  can  tender,  and  the 
other  party  can  demand.  (2.)  The  4th  and  5th  provisions  of 
the  same  sections  show  that  such  must  have  been  the  intention 
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of  the  jEramers  of  the  articles.  The  4th  article  provides  for 
Belling  the  shares  to  pay  the  debt  due.  This  could  not  be  befort 
the  maturity  of  the  obligation.  (6  Paige,  121.  2  P.  Wms. 
297,  207.     2  Wheat.  890.    15  Serg.  ^  Rawle,  140.) 

III.  The  position  of  the  plaintiff,  in  short,  is  this :  The 
alleged  lien  of  the  bank  can  only  extend  to  a  "  debt  dueJ* 
This  was  neither  a  debt  nor  a  contingent  liability ;  nor,  if  it 
was  otherwise,  was  there  any  thing  due  for  months  after  the 
demand  or  transfer  thereof  The  language  of  the  articles  must 
be  construed  strictly,  as  being  in  restraint  of  the  transfer  of 
property,  and  the  exercise  of  what  was  otherwise  a  clear  right 
It  could  never  have  been  contemplated  by  the  signers  of  the 
article  that  a  stockholder  could  not  transfer  any  of  his  shares 
till  he  had  cleared  away  every  engagement  or  liability,  direct 
or  contingent,  present  or  future. 

lY.  If  the  articles  of  association  are  to  have  the  constructiQa 
contended  for  by  the  bank,  they  are  unreasonable,  and  cannot 
affect  the  rights  of  third  persons,  who  have  no  notice  of  them. 
.{Mechanics  and  Farmers^  Bank  v.  Smith,  19  John.  116.) 

By  the  Court,  Clerke,  J.  According  to  the  referee's  state- 
ment of  facts,  which  seems  to  be  correct,  one  James  Thompson, 
^  in  his  lifetime,  had  certain  promissory  notes  discounted  for  him 
by  the  defendants.  These  notes  were  indorsed  by  William  E. 
Leggett,  a  stockholder  of  the  bank.  Thompson  died,  leaving 
them  unpaid  ;  and  William  £.  Leggett  was  appointed  his  exec- 
utor, who  from  time  to  time  reduced  the  amount  of  the  notes  by 
payments,  having  taken  up  the  note  of  his  testator  and  substi- 
tuted his  own.  On  the  9th  April,  1855,  some  time  after  the  death 
of  Thompson,  there  remained  due,  on  account  of  the  notes,  the 
sum  of  $1900 ;  for  which,  on  that  day,  Leggett  made  a  note, 
payable  at  the  defendants'  bank  on  the  1st  of  August,  1855, 
signed  by  himself,  as  executor,  payable  to  his  own  order,  and 
indorsed  by  him. 

It  was  admitted  before  us,  on  the  hearing,  that  all  the  old 
notes  were  given  up  to  Wm.  E.  Leggett  by  the  bank,  at  the 
time  he  gave  them  the  note  for  this  balance ;  so  that  it  was  not 
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giyen  as  evidence  of  a  previous  indebtedness,  but  in  lieu  of  it 
It  was  not,  therefore,  I  think,  a  mere  extension  of  the  claim, 
bat  a  new  indebtedness,  so  far  as  Leggett's  liability  was  con- 
cerned. It  is  clear,  at  all  events,  that  the  bank,  at  the  time  of 
its  refasal  to  transfer  the  stock,  was  not  entitled  to  payment  for 
any  debt  or  liability  incurred  by  Wm.  E.  Leggett,  until  the  4th 
August,  1855,  allowing  three  days'  grace. 

The  question,  then,  is  whether  the  provision  in  article  5  of 
the  defendants'  articles  of  association  includes  all  debts  which 
the  stockholders  owe  the  bank,  whether  payable  at  the  time  the 
transfer  of  the  stock  is  demanded,  or  at  a  future  time. 

The  note  for  $1900,  given  to  the  bank,  although  signed  by 
Hm  as  executor,  made  him,  undoubtedly,  personally  liable  for 
its  payment ;  but  I  cannot  discover  any  reason  for  supposing 
that  this  debt  or  liability  was  attended  with  graver  consequences 
to  him  than  if,  for  the  first  time^  and  as  an  original  transaction, 
he  had  his  note  discounted  at  the  bank,  and  put  the  proceeds 
in  his  pocket ;  or,  with  the  proceeds,  took  up  the  notes  of  any 
other  man.  It  can  scarcely  be  pretended,  if  this  were  the  case, 
that  the  bank  could  refuse  the  stock,  on  the  ground  that  "a 
debt  was  du^  by  Leggett  to  them.  If  they  could  do  that,  the 
defendants,  or  any  other  bank  adopting  a  similar  article,  may 
immediately  after  discounting  a  note  on  which  the  name  of  a. 
stockholder  appears,  payable  at  any  future  time,  refuse  to 
transfer  his  stock.  It  is  clear,  if  the  construction  insisted  upon 
by  the  defendants'  counsel  were  to  prevail,  that  the  article 
must  apply  to  all  cases  where  commercial  paper,  not  yet  pay- 
able, is  held  by  a  bank ;  the  debt  being  due,  according  to  that 
construction.  But  this  would  be  productive  of  so  much  incon- 
venience and  embarrassment  in  a  commercial  country,  that 
nothing  but  the  most  direct  and  explicit  language  should  au- 
thorize us  to  declare  that  they  possessed  this  right. 
'  Besides,  without  any  reference  to  the  general  efiect  of  this 
construction,  is  it  probable  that  at  the  time  of  the  adoption 
of  these  by-laws  by  the  stockholders,  they  designed  to  allow 
the  interdiction  on  the  stock  for  an  obligation  before  the  party 
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fidled  to  perform  it  ?  When  a  man  gives  his  note  pa jahle  at 
a  fatore  daj,  it  is  an  essential  part  of  the  contract  that  he 
shall  not  be  called  on  to  paj  it,  and  shall  in  no  respect  be 
molested  in  relation  to  it,  until  that  daj  shall  arrive,  and 
then  he  is  pledged  to  pay  it.  This  is  the  contract ;  and  whj 
shoald  we  say  that  a  dealer  with  this  bank  is  subject  to  greater 
liabilities,  and  exposed  to  more  severe  reatrictions,  than  attach 
to  any  similar  indebtedness  to  other  persons?  To  entitle  any 
creditor  to  so  great  an  advantage,  his  right  must  be  derived 
from  very  specific  language,  showing  that  this  species  of  embar- 
go was  intended  to  apply  to  prospective,  as  well  as  present,  obli- 
gations to  pay.  We  ought  not,  therefore,  ^  as  the  defendants' 
counsel  requires,  to  give  the  article  in  question  a  liberal  con- 
struction in  his  favor. 

By  giving  the  words  their  natural  and  ordinary  acceptation, 
in  the  connection  in  which  they  are  employed  in  this  article,  we 
are  able,  without  any  violence  to  the  words  themselves,  or  to 
the  context,  to  conclude  that  the  debt  must  be  payable  at  the 
time  when  the  right  to  refuse  the  transfer  is  claimed.  The 
words  are  "  debts  due  by  him  (the  stoclholder)  to  the  associa- 
tion." Indeed  it  may  be  affirmed,  that  every  debt,  whether  pay- 
able now,  or  at  a  future  time,  may  be  termed  a  debt  due  ;  this 
is  implied  by  the  word  debt  itself.  Both  are  derived  from 
the  same  Latin  verb,  {debeo ;)  the  one  directly  from  it ;  the 
other  through  the  French  du.  But,  in  the  commercial  and 
popular  acceptation  of  the  word  "due,"  when  employed  par- 
ticipially  or  adjectively  after  "debt,"  without  adding  some 
verb  or  participle  denoting  future  time,  it  is  equivalent  with 
payable  at  the  present  time.  ''Due"  is  the  synonyme  of 
"  payable ;"  and  when  it  is  asked  if  a  promissory  note  is  due, 
it  plainly  means  it  is  now  payable ;  and  even  when  I  speak  of 
a  promissory  note  "  dwc,"  without  the  verb,^or  "  a  debt  dtieJ* 
it  just  as  plainly  means  the  same  thing — present  liability 
to  pay. 

On  the  whole,  it  is  reasonable  to  suppose  that,  in  the  article 
in  question,  the  word  was  employed  to  signify  debts  presently 
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payable,  "the  payment  of  wliich  one  party  could  tender,  and 
the  other  party  demand.'' 

The  judgment  should  be  affirmed  with  costs. 

[Kbw  Tork  GaxERAh  Term,  Saplunber  14,  1867.     MitMU,  O^rk^  and 


Dale  vs,  Badcliffe  and  Cutter. 

Wbere  defendants,  on  being  arrested  under  a  jndge^s  order,  offer  bail  to  the 
piaintiflTs  attorneys,  and  induce  the  ktter  to  examine  and  accept  the  bail,  and 
to  approTe  the  undertaking,  by  which  means  the  defendants  procure  their 
discharge  from  custody,  this  is  an  act  on  the  part  of  the  defendants,  which 
assumes  that  it  was  proper  to  require  bail  of  them;  and  amounts  to  a  waiver 
of  any  objection  to  having  been  held  to  bail. 

Consequently,  the  defendants  eannot,  afterwards,  more  to  discharge,  or  Tseata 
the  order  of  arrest 

APPEAL  from  an  order  made  at  a  special  term,  refusing  to 
vacate  an  order  of  arrest. 

D,  Lardy  for  the  appellants. 

X  W.  Edmonds^  for  the  plaintiff. 

By  the  Courts  Clerkb.  J.  The  defendants  were  arrested 
on  Saturday  the  14th  June,  1856,  under  a  judge's  order ;  and 
at  10  o'clock  in  the  evening  of  that  day,  their  attorney  called 
on  the  attorneys  of  the  plaintiff,  and  proposed  that  they  should 
then  accept  bail.  After  considerable  hesitation  they  consented, 
on  the  condition  that  the  proposed  bail  should  be  forthwith 
examined  by  them.  The  bail  were,  accordingly,  examined  as 
to  their  qualifications;  their  depositions  were  written  down 
and  signed,  and  then  delivered  to  the  defendants'  attorney  to 
be  attested  in  the  usual  manner,  before  a  commissioner.  After 
the  examinati<Mi,  the  plaintiff's  attorneys  indorsed  upon  an  un- 
dertaking, which  was  produced  by  the  defendants'  attorney,  a 
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oonsent  that  the  sheriff  should  accept  this  bail.  The  consent 
being  presented  to  the  sheriff,  he  discharged  the  defendants 
from  custody  that  night,  or  on  the  following  day.  The  indorse- 
ment on  the  undertaking  Was  in  the  following  words:  '^We 
approve  of  the  within  undertaking,  and  are  satisfied  with  the 
sureties.  June  14th,  1856."  After  the  lapse  of  several  months, 
(on  the  26th  February  last,)  a  motion  was  made,  on  behalf  of 
the  defendants,  to  discharge  or  vacate  the  order  of  arrest,  before 
Judge  Peabody,  who  denied  it,  on  the  ground  that  the  defend- 
ants had  waived  their  right  to  move  to  vacate  the  order,  by 
proffering  bail  to  the  plaintiff's  attorneys,  as  above  stated,  by 
inducing  them  to  examine  and  accept  the  bail,  and  by  these 
measures  procuring  their  discharge  firom  custody. 

By  this  consent,  and  by  indorsing  their  satisfaction  on  the 
undertaking,  the  plaintiff's  attorneys  relinquished  their  right 
to  except,  so  that  no  objection  to  the  bail  could  afterwards  be 
made,  and  no  further  examination  of  them  be  demanded.  The 
.  bail  was,  in  short,  perfected  by  the  positive  action  of  the  de- 
fendants. 

It  is  insisted  by  the  defendants'  counsel,  that  as  the  code  (§204) 
provides  that  a  defendant  may  apply,  on  motion,  to  vacate  the 
order  of  arrest,  at  any  time,  "  before  the  justification  of  bail," 
and*  as  the  defendants  did  not  literally  justify  in  this  case^ 
after  exception  regularly  taken,  in  the  ordinary  way,  that  they 
are  not  precluded  by  the  arrangement  above  referred  to,  from 
moving  to  set  aside  the  order  of  arrest. 

Undoubtedly  the  court  in  this  district,  at  general  term,  de- 
cided in  Barber  v.  Hubbard^  (3  Code  Rep.  171,)  that  a  motion 
of  this  description  may  be  made  at  any  time  before  justifica- 
tion, even  after  the  expiration  of  the  time  for  the  party  to 
except,  and  where,  consequently,  there  could  be  no  justifica- 
tion, the  bail  having  been  perfected  by  the  mere  lapse  of  time. 
This  is  contrary  to  some  decisions  in  other  districts,  and  in 
other  courts ;  where  it  has  been  held,  that  the  time  for  excepting 
having  elapsed,  and  the  bail  having  consequently  become  perfect 
in  analogy  to  the  provision  of  the  code,  (§  204,)  the  defendant 
waived  ids  objection  to  having  been  arrested  or  held  to  baiL 
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Judge  Mitchell  placed  the  decision  of  this  coart  on  the  ground 
that  mere  inaetiyity  in  allowing  the  time  to  expire  for  the  op- 
posite party  to  except  to  bail,  without  the  defendants  moving  in 
the  mean  time,  did  not  amount  to  a  waiver ;  and  in  this  re- 
spect the  court  in  this  district  differed,  and  still  differs,  from 
the  decisions  to  which  I  have  alluded.  It  does  not,  however, 
by  any  means,  contend  that  in  order  to  debar  a  defendant  from 
making  this  motion,  there  must  be  a  literal  or  actual  justifica- 
tion ;  but  to  debar  him  he  must  take  some  step  in  the  cause 
which,  from  it  nature,  assumes  that  it  was  proper  to  require 
bail.  He  must  do  something  affirmatively ;  and  then,  in  anal- 
ogy to  h  204,  it  may  be  reasonably  supposed  that  he  has 
-waived  any  objection  to  having  been  held  to  bail.  It  is  then 
too  late  for  him  to  ask  to  have  the  grder  of  arrest  vacated. 

This  section  declares,  in  effect,  that  if  he  justifies,  he  waives 
the  right ;  it  is  a  fair  indication  that  he  has  not  the  inclination 
or  ability  to  disturb  the  order ;  but  merely  refraining  from  do- 
ing this,  is  not  sufficient  assurance  of  any  such  acquiescence. 
Where  personal  liability  is  concerned  it  is  not  expedient  to  in- 
fer intention  from  negative  conduct — from  mere  omission. 

In  the  case  before  us  the  defendants,  voluntarily  and  delib- 
erately, took  a  step  fully  equivalent  to  the  affirmative  act  of  a 
technical  justification.  They  offered  bail  to  the  plaintiff's  at- 
torneys ;  they  induced  them  to  examine  this  bail ;  and  after  the 
same  kind  of  examination  that  takes  place  on  justification,  the 
attorneys*  at  the  solfcitation  of  the  defendants'  attorney,  wrote 
their  approval  on  the  undertaking — precisely  equivalent  to  the 
allowance  of  bail  by  a  judge,  and  producing  the  same  effect — 
the  discharge  of  the  defendants  from  custody.  In  the  language 
of  Judge  Mitchell,  in  Barber  v.  Hubbard,  this  was  an  act 
which  from  its  nature  assumed  that  it  was  proper  to  require 
bail,  and  may  be  considered,  very  justly,  a  waiver  of  any  objec- 
tion to  having  been  held  to  bail. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

[New  York  Genebai*  Term,  September  14,  1867.  Mitchell^  Clerke  and 
Davies,  Justices.] 
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The  ooaH  maj  order  the  bond  of  a  guardian  a<2  Uiem,  in  a  partition  snit^  to  be 
filed  nunc  pro  iunCf  even  after  there  has  been  a  judgment,  and  a  sale  of  the 
premises,  if  it  is  first  satisfied  that  the  amendment  will  be  in  furtherance  of 
justice,  and  that  it  is  made  on  such  terms  as  are  just.    Clerke,  J.,  dissented. 

i  PPEAL  from  an  order  made  at  a  special  term,  allowing 
JljL  the  bond  of  a  guardian  ad  litem,  in  a  partition  suit,  to  be 
filed  nunc  pro  tunc,  as  of  the  2d  of  October,  1856,  the  time 
when  it  should  have  been  filed. 

Mitchell,  J.  The  act  of  1852,  chap.  277,  authoriises  the 
court,  in  any  action,  suit  or  proceeding  for  the  partition  of 
lands,  to  direct  the  filing  of  the  bond  of  the  guardian  ad  lUem 
of  any  infant  defendant  as  of  the  date  of  the  order  appointing 
the  guardian,  '<  at  any  time  before  judgment  or  decree,  in  all 
cases,  or  after  judgment  or  decree  in  cases  of  actual  partition." 
This  is  an  enabling  and  remedial  statute,  and  not  a  restrictire 
one.  It  does  not,  therefore,  interfere  with  any  power  of  the 
court  to  act  in  such  cases  which  it  acquired  before  or  after  that 
statute.  The  code,  §  448,  applies  the  provisions  of  the  revised 
statutes  to  actions  for  the  partition  of  lands,  brought  under  the 
code,  so  far  as  the  same  can  be  so  applied.  The  chapter  in 
which  this  section  is  contained  is  entitled  <'  actions  for  the  par- 
tition of  real  property."  Section  808  of  the  code  also  regulates 
the  costs  in  an  action  for  the  partition  of  real  property.  These 
all  recognize  that  there  may  be  such  an  action  under  the  code, 
and  that  it  is  to  be  regulated  by  the  code,  when  other  provision 
is  not  made.  The  definition  of  an  action,  in  section  2,  also 
shows  the  same  thing.  The  act  of  1857,  applying  i  173  of  the 
code  to  proceeding's  in  partition,  intimates  nothing  contrary  to 
this  opinion.  That  refers,  not  to  the  action  for  partition,  but 
to  proceedings  in  partition  which  were  by  petition  and  under 
the  revised  statutes.  If  it  did  refer  to  the  action  also,  it  would 
only  show  that  it  was  a  piece  of  unnecessary  legislation.  The 
code  (§  173)  declares  that  'Hhe  court  may,  before  or  after  judg- 
ment, in  furtherance  of  justice,  and  on  such  terms  as  may  be 
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proper,  amend  any  pleading  or  proceeding,  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other  re- 
spect; and  may  also,  in  its  discretion,  and  upon  snch  terms 
as  may  be  jnst,  supply  an  omission  in  any  proceeding ;  and 
whenever  any  proceeding  taken  by  a  party  fails  to  conform  in 
any  respect  to  tlie  provisions  of  the  code,  the  court  may  in  like 
maAner,  and  upon  like  terms,  permit  an  amendment  of  such  pro- 
ceeding, so  as  to  make  it  conformable  thereto.  (§  174.)  By 
making  the  provisions  of  the  revised  statutes  applicable  to  the 
action  for  partition,  to  be  brought  under  the  code,  the  code 
makes  those  provisions  substantially  a  part  of  the  code.  Then 
§  174  applies,  and  the  court  may  supply  '^  an  omission  in  this 
proceeding."  That  would  be  by  authorizing  a  bond  to  be  filed 
nutic  pro  tunc  when  it  might  be  proper.  The  term  "  proceed- 
ing," here,  includes  actions  as  well  as  special  proceedings. 
There  could  be  no  reason  for  applying  it  to  the  last,  and  not 
to  an  action,  and  the  term  is  broad  enough  to  include  both. 
The  court,  then,  under  this  last  section,  and  under  the  power 
to  correct  "a  mistake  in  any  other  respect,"  may  authorize  the 
filing  of  a  bond  nunc  pro  tunc,  even  where  there  has  been  a 
judgment  and  sale  in  partition,  if  it  is  first  satisfied  that  the 
amendment  will  be  in  furtherance  of  justice,  and  that  it  is 
made  ''on  such  terms  as  are  just."  This  would  require  that 
the  court  first  inquire  whether  the  interests  of  the  infiint  have 
been  properly  protected  in  the  action ;  what  his  rights  are ;  and 
if  they  are  correctly  stated  in  the  judgment ;  and  that  by  the 
judgment  proper  means  are  taken  to  secure  to  him  his  share 
of  the  proceeds ;  and  that  the  sale  is  advantageous  to  him.  If 
any  of  these  things  are  omitted,  it  would  be  unjust  to  the  in- 
&nt  to  make  the  amendment.  If  they  are  properly  attended 
to.  the  infant  can  sustain  no  injury.  It  would  be  most  ezpe- , 
dient  that  the  judge  granting  the  order  should  require  proof  of 
these  matters  to  be  brought  before  him  personally,  and  not  be- 
fore a  referee,  and  examine  the  witnesses,  and  file  their  evidence 
and  his  finding  thereon,  that  there  might  be  the  greatest  care 
of  the  infant's  interests. 

The  bond  is  required,  by  the  revised  statutes,  to  be  given 
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before  any  rule  to  plead  be  entered  against  the  in&nt.  The 
intention  was  not  merely  that  the  infant  might  have  indemnity 
from  the  bond,  but  that  the  guardian  who  with  his  friends  had 
thus  given  security  for  the  faithful  discharge  of  his  duty,  should 
have  an  extra  motive  for  attention  and  fidelity  to  his  trust.  This 
makes  it  the  more  incumbent  on  the  court,  before  allowing  the 
correction  of  the  mistake,  to  see,  with  its  own  eyes,  thatr  no 
injustice  has  been  done  to  the  infant.  Such  a  proceeding  should 
first  be  had  in  this  case,  and  the  bond  then  be  filed ;  and  on 
this  being  done,  the  purchaser  should  complete  his  purchase. 
Neither  party  to  have  costs  against  the  other. 

The  decree  appealed  from  to  be  modified  accordingly. 

Da  VIES,  J.,  concurred. 

Clerke,  J.  The  question  on  this  appeal  is,  whether  the 
court  had  the  power  to  order  a  bond  of  a  guardian  od  litem^  in 
a  partition  suit,  to  be  filed  7mnc  pro  tunc. 

An  orddr  was  made  at  special  term,  on  the  2d  October,  1856, 
declaring  Mr.  Schuyler  Livingston  the  guardian  ad  litem,  in  this 
action,  of  Matilda  G.  Livingston,  an  infant  defendant.  A  judg- 
ment having  been  obtained,  directing  a  sale,  the  premises  were 
sold  at  public  auction.  At  the  time  appointed  for  the  delivery  of 
the  deed,  and  the  payment  of  the  purchase  money,  (24th  July, 
1857,)  the  purchaser  refused  to  complete  the  purchase,  on  the 
ground  that  the  guardian  ad  litem  neglected  to  execute  a  bond 
pursuant  to  the  requirement  of  the  revised  statutes.  On  the 
25th  of  July  last,  however,  an  order  was  granted  and  entered, 
allowing  a  bond  to  be  filed  nunc  pro  tunc,  as  of  the  2d  of  Oc- 
tober, 185G,  the  date  at  which  it  should  have  been  filed.  A 
bond  was  accordingly  filed. 

The  power  of  the  court  to  allow  amendments  is  very  extensive, 
and  indeed  almost  unlimited  ;  and  I  have  little  doubt  that  sec- 
tions 173  and  174  are  as  effectually  applicable  to  an  order  of  par- 
tition as  to  other  actions.  The  law  of  1862  {Laws  of  1852, 
p.  411)  does  not  curtail  this  power ;  because  it  contains  no  ex- 
press words  of  repeal ;  nor  do  I  agree  with  the  counsel  of  the 
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purcbasers,  that  }  178  of  the  code  does  not  apply,  on  die  ground' 
that  it  is  a  mere  general  provision,  and  cannot  affect  the  pro- 
visions of  a  specific  statute ;  for  this  depends  on  the  nature  of 
the  defect  sought  to  be  amended ;  which,  in  my  opinion,  is  the 
precise  question  under  consideration. 

The  power  of  amendment  given  to  courts  of  justice,  whether 
bj'the  code  or  by  any  previous  or  other  provision,  applies  to 
what  is  capable  of  amendment.  For  instance,  no  court  has 
power  to  render  civil  process  served  on  a  Sunday  valid,  by 
ordering  that  the  ward  ''  Monday^  should  be  substituted  in  its 
place ;  although,  if  the  process  was  actually  issued  and  served 
on  Monday,  it  would  have  the  power  to  alter  the  word  in  con- 
formity with  the  fact.  In  the  one  case,  the  thing  sought  to  be 
amended  is  41  nullity  ;  in  the  other  an  irregularity.  The  one 
is  s^n  essential  defect,  and  renders  the  proceeding  altogether 
void  ;  the  other  is  a  nonessential  defect,  which  may  be  either 
waived  by  not  making  the  objection  to  it  within  a  reasonable 
time,  or  which  the  court  may,  in  its  discretion,  rectify.  In  shorty 
in  the  one  case  the  court  has  not  jurisdiction  over  the  subject 
matter ;  in  the  other,  it  has,  and  consequently  can  control  it. 

It  may  not  be  very  easy,  at  all  times,  to  distinguish  between 
a  nullity  and  an  irregularity.  Certainly  the  judgment  would 
have  been  a  nullity,  as  far  as  this  infant  was  concerned,  if  no 
proceedings  of  any  kind  had  been  taken  for  the  appointment  of 
a  guardian  ad  litem  ;  every  step  in  the  action  would  be  void  as 
to  her;  and  the  court  could  not  have  made  the  judgment  perfect 
by  allowing  the  appointment  of  a  guardian  ad  litern^  nunc  pro 
tunc.  The  error  would  have  been  fatal ;  it  would  have  been 
incurable.  The  court  would  have  had  no  jurisdiction  over  the 
infant,  and  consequently  no  control  over  the  proceedings, 
to  enable  it  to  take  any  action  affecting  the  infant  in  re- 
lation to  them.  So  a  mere  order  declaring  Mr.  Livingston  the 
guardian  ad  litem,  entered  at  the  mere  instance  of  the  plain- 
tiff's attorney,  without  any  of  the  preparatory  steps  which 
the  code  expressly  prescribes,  would  be  a  nullity.  The  appoint- 
ment in  this  case  would  be  as  absolute  a  nullity  as  if  no 
appointment  had  been  made  ;  for,  it  would  want  all  the  essen- 
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tial  requisites,  which  the  code  specifically  eDomerates.  It  is 
OTident,  for  instance,  that  when  the  application  to  appoint  a 
guardian  cul  litem  for  an  infant  defendant  is  made  on  behalf 
of  the  plaintiff  in  the  action,  notice  must  be  Jirst  served  oa 
<<  the  general  guardian,"  &e. ;  and  this  is  not  merely  directory, 
the  non-observance  of  "Which  may  be  excused  or  dispensed  with; 
but  it  is  clearly  an  essential  pre-requisite,  on  which  the  valid* 
ity  of  the  proceeding  depends. 

In  ordinary  actions,  no  bond  is  required  from  a  guardian  ad 
litem  ;  but  that  portion  of  the  revised  statutes,  relating  to  the 
partition  of  lands,  provides  '^  thcU  the  guardian  shaU  execute 
a  botidP  Is  it  made,  by  the  language  and  import  of  the  sec- 
tion upon  this  subject,  essential  to  the  validity  of  the  appoint- 
ment ?  The  language  of  the  statute  is  imperative.  It  says, 
'^  The  guardians  so  appointed,  and  tcho  shall  give  bands  as 
hereinafter  directed,  shall  represent  their  respective  minors  in 
the  proceedings,  &c."  This  is  surely  not  directory,' but  plainly 
imports,  if  the  guardians  do  not  give  bonds,  they  shall  not  rep- 
resent the  minors ;  and  the  minors  not  being  represented  are 
not  before  the  court,  and  all  the  proceedings  in  the  action  are 
void  as  to  them.  Again,  the  4th  section  (2  R.  S.  317)  says, 
<<  Evei^  guardian  so  appointed  shall,  before  entering  upon  the 
execution  of  his  duties,  execute  a  bond  &c.,  and  before  any 
rule  to  plead,  or  subsequetit  rule  or  order,  shall  be  made,  the 
court  shall  be  satisfied  that  such  bond  has  been  executed  and 
filed  in  the  office  of  its  clerk."  This  is  peremptory,  not  direc- 
tory ;  the  execution  and  filing  of  the  bond  are  made  essential 
constituents  of  the  appointment ;  without  which  it  is  no  more 
valid  than  if  there  was  no  order  or  notice.  The  appointment, 
therefore,  in  this  case,  never  brought  the  infant  before  the  court ; 
she  was  never  represented  there ;  the  proceedings  and  judgment, 
as  fiir  as  she  is  concerned,  are  inoperative;  and  the  court 
has  no  more  power  to  order  the  filing  of  a  bond  after  judgment, 
nunc  pro  tunc,  than  to  make  the  order  itself  for  the  first  time 
after  judgment,  appointing  the  guardian  nunc  pro  tuno^  They 
are  both,  like  many  other  proceedings  in  the  action,  essential 
pre-requisites,  and  cannot  be  supplied  by  any  subsequent  action 
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of  the  court.  The  defect  is  a  nullity,  and  irreparable.  The 
plaintiff  most  retrace  his  proceedings  in  order  to  bind  the 
infant.  Tme^  in  this  particular  case  it  may,  practically,  be  as 
conducive  to  the  interests  of  the  infant  to  order  the  bond  to  be 
filed  nunc  pro  tunCj  when  the  court  after  due  inquiry  is  con- 
yinced  of  the  fitct ;  but  this  is  not  left  to  its  discretion.  It  is 
not,  as  I  have  shown,  a  question  of  expediency,  left  to  the  voli- 
tion of  the  court,  but  a  question  of  power ;  being  a  case,  to 
which  the  right  of  amendment  does  not  extend.  The  order  of 
the  special  term  should  be  reversed. 

Order  modified  and  affirmed. 

[New  Tork  Qeneral  Term,  September  14,  1857.    MiicheUf  Gerke  and 
DavieSf  Justices.] 


Smith  and  others  vs.  Wilcox  and  others. 

A  contract  to  publish  an  advertisement  in  a  newspaper  issued  on  Sunday,  is  an 
agreement  to  do  an  act  prohibited  by  the  statute  relative  to  servile  labor 
and  the  sale  of  wares  and  merchandise  on  that  day ;  and  the  price  stipulated 
for  the  service  cannot  be  recovered. 

APPEAL  from  a  judgment  rendered  at  a  special  term.  The 
plain tifis  were  the  proprietors  and  publishers  of  a  news- 
paper, in  the  city  of  New  York,  styled  "The  Sunday  Courier." 
The  respondents,  partners  in  trade,  doing  business  in  the 
city  of  Albany,  under  the  name  of  Wilcox  &  Co.,  agreed  to  pay 
the  plaintiffis  the  sum  of  ninety  dollars  for  the  publication  of  a 
certain  advertisement  in  their  said  paper  for  the  period  of  six 
months ;  which  advertisement  was  duly  published,  pursuant  to 
agreement,  and  the  publication  admitted  by  the  respondents. 
Nothing  in  the  case  showed  the  charalster  of  the  advertisement  in 
question.  The  paper  went  to  press  on  Saturday  night,  and  was 
issued  on  Sunday  morning,  and  sold  and  distributed  during 
that  day.  The  cause  was  tried  February  6, 1855,  before  Mr. 
Justice  Roosevelt  and  a  jury,  and  a  verdict  rendered  in  &vor 
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of  the  plaintiffs,  subject  to  the  opinion  of  the  court  Febru* 
ary  12, 1855,  the  court  l)eing  of  opinion  that  judgment  should 
be  entered  for  the  defendants,  judgment  was  accordingly  so 
entered.  {See  S,  C  19  Barb,  581.)  Whereupon  the  plaintiff 
appealed  to  the  general  term.  ^ 

John  Fowler,  jun.  for  the  appellants.  I.  A  contract  made 
on  Sunday,  or  to  be  performed  on  Sunday,  is  valid.  {Story  ▼. 
Elliot,  8  Qowen,  27.  Sayles  v.  Smith,  12  Wend.  57.  JBoyn- 
tan  y.  Page,  13  id.  425.)  (1.)  Nothing  is  prohibited  except 
"  servile  labor,"  and  the  exposure  "  to  sale  of  any  wares,  mer- 
chandise," <kc.  (1  R.  S.  83,  (676,)  4th  ed.  See  Webster's 
Dictionary,  word  ^^ servile")  (2.)  The  cases  of  Watts  v.  Van 
Ness,  (1  Hill,  76,)  and  Stewart  v.  Hawley,  (21  Wend.  652,) 
are  not  in  point.  (3.)  The  statute  is  in  derogation  of  the  com- 
mon law,  and  must  be  strictly  construed. 

II.  No  "  servile  labor,"  to  be  performed  on  a  Sunday,  was  called 
for,  or  done,  under  the  contract  in  question.  (1.)  The  contract 
did  not  obligate  the  appellants  to  print,  or  even  circulate, 
the  paper  on  Sunday.  (2.)  The  court  will  not  presume  that  a 
party  intended  to  violate  the  law  by  a  contract,  where  a  differ- 
ent interpretation  can  be  put  upon  it. 

III.  There  was  nothing  in  the  contract  requiring  any  expos- 
ure "to  sale  of  any  wares,  merchandise,"  &c.  on  Sunday* 
(1.)  A  gratuitous  distribution  or  circulation  of  books  or  papers 
on  Sunday,  violates  no  law  of  this  state.  (2.)  No  provision  was 
made  in  the  contract,  that  the  appellants  should  sell,  distribute 
or  circulate  the  paper  on  Sunday.  (3.)  The  universal  custom 
is  not  to  limit  the  sale  or  publication  or  circulation  of  a  paper 
to  the  day  of  its  date  or  publication. 

IV.  A  party  resisting  a  recovery  upon  a  contract  on  the 
ground  of  its  illegality,  holds  the  affirmative  of  the  question ; 
and  if  the  evidence  adduced  against  him  is  indefinite  or  un- 
certain, the  court  may  direct  a  verdict  against  him.  {Bank  of 
U.  S.  V.  Davis,  2  Hill,  452.)  (1.)  In  the  present  case,  the 
respondents  did  not  clearly  establish  any  intended  illegality. 
(2.)  A  verdict  in  favor  of  the   plaintifiis  (appellants)  haying 


NEW  YORK-fiEPTEMBEB,  1857.  343 

Smith  V.  Wilcox. 

been  rendered,  this  court  shonld  order  judgment  for  them  on 
the  verdict. 

Min  J.  TyUr^  for  the  respondents.  I.  A  contract  to  do  an 
illegal  act  is  void,  and  cannot  be  the  basis  of  an  action.  The 
law  leaves  the  parties  to  the  contract  where  it  finds  them,  and 
will  not  enforce  it  nor  compel  a  return  of  the  money  paid  under 
it.  {Perkins  v.  Savage,  15  Wend.  412.  Nellis  v.  Clark,  4 
HiU,  424.    2  id.  451.) 

II.  The  contract  to  publish  in  the  Sunday  Courier  was  ille- 
gal and  void.  It  was  to  perform  servile  labor  on  Sunday,  to  wit, 
to  publish  an  advertisement  on  that  day,  and  is  directly  within 
the  statute.  (1  R.  S.  Sd  ed.  p.  849,  §§  66,  67.  Waiis  v.  Van 
Ness,  1  HiU,  76.  Palmer  v.  Mayor  ^c.  of  N.  Y.,  2  Sand. 
818.  Stewart  v.  Hawley,  21  Wmd.  552.  Northrup  v.  Foot, 
14  id.  248.    Smith  et  al.  v.  Wilcox,  19  Barb.  581.) 

III.  The  plaintiffs  had  a  public  place  for  the  selling  of  the 
papers  on  Sunday,  which  are  clearly  an  article  of  merchandise 
within  the  statute.  (1  R.  S.  Zd,  ed.,  p.  849,  hh  66,  67.  Boyn- 
ton  V.  Page,  13  Wend.  425.)  The  issue  or  publication  com- 
menced by  selling  the  papers,  and  was  carried  out  by  the  news 
boys,  selling  them  in  the  streets  on  Sunday  ;  and  the  publica- 
tion includes  the  whole,  from  the  first  issue  on  Sunday  morning 
until  the  paper  reaches  the  hand  of  the  reader ;  and  the  pro- 
prietors are  responsible  for  the  means  they  use  in  distributing 
the  paper  on  Sunday,  to  wit,  the  news  boys.  The  contract  to 
publish  the  advertisement  includes  it  all. 

IV.  Sunday  includes  the  whole  time  from  12  o'clock  Satur- 
day night  until  12  o'clock  Monday  morning.  {Butler  v.  Kel- 
sey,  16  John.  177.)  And  if  it  was  only  the  solar  day  it  would 
not  apply  to  this  case,  as  the  contract  was  to  publish  on  Sun- 
day, and  they  did  publish  and  sell  on  that  day. 

By  the  Court,  Mitchell,  P.  J.  The  evidence  shows  that 
the  plaintiffs  published  the  "  Sunday  Courier,"  a  newspaper 
which  went  to  press  about  10  o'clock  on  Saturday  night,  and  was 
ready  to  be  issued  between  2  and  4  o'clock  on  Sunday  morning; 
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and  that  it  was  issued  and  sold  at  the  plaintiffs'  office  on  Sun- 
day, and  on  that  day  only.  The  plaintiffs  had  pnblished  an 
advertisement  for  the  defendants,  in  that  paper,  for  six  months, 
and  sued  for  $90,  the  contract  price  for  this  work. 

The  statute  for  the  observance  of  Sunday  prohibits  servile 
labor,  and  the  sale  of  any  wares  or  merchandise,  on  that  day. 
The  printing  of  the  paper  is  servile  labor,  and  was  done  partly 
on  that  day.  The  paper,  when  ready  for  sale,  is  an  article  of 
^merchandise ;  it  was  to  be  distributed  and  sold,  and  to  be  cried 
about  the  streets,  only  on  Sunday.  The  printing,  and  the  sale 
or  distribution,  wBre  therefore  each  illegal ;  and  no  action  can 
be  sustained  on  the  contract  to  do  those  things.  The  judge,  on 
the  trial,  ordered  judgment  for  the  defendants.  The  judgment 
should  be  affirmed,  with  costs* 

[New  York  General  Term,  September  14, 1857.    MUcheU,  Rtxmcdt  and 
Peabody,  JosUoee.] 


The  People,  ex  rel,  Fernando  Wood,  mayor  of  the  city  of 
New  York,  vs.  Simeon  Draper,  James  Bowen,  James  W. 
Nte,  Jacob  Cholwell  and  James  S.  T.  Stranahan.' 

The  act  to  establish  a  metropolitan  police  district,  and  to  provide  fbr  the  gOT- 
emmenC  thereof,  passed  April  15, 1857,  was  constitutional  and  valid.  Booii- 
VELT,  J.,  dissented. 

APPEAL  from  a  judgment  entered  at  a  special  term.  The 
action  was  brought  to  try  the  title  of  the  defendants  to  the 
office  of  police  commissioners,  which  they  claimed  the  right  to 
hold  and  exercise,  by  virtue  of  an  appointment  by  the  govern- 
or and  senate,  under  the  metropolitan  police  act,  passed  April 
15,  1857.  {Laws  of  1857,  ch.  569.)  The  substance  of  the 
complaint  is  set  forth  in  the  report  of  the  case  at  special  term, 
on  a  motion  made  by  the  defendants,  to  dissolve  the  injunction. 
{See  24  Barb.  265.)  In  their  answer,  the  defendants  alleged, 
that  pursuant  to  an  act  of  the  legislature  entitled  '^An  act  to 
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establish  a  Metropolitan  Police  District,  and  to  provide  for  the 
goyemment  thereof"  passed  April  15,  1857,  the  defendants 
were  severally  appointed  by  the  governor  of  the  said  state,  by 
and  with  the  advice  and  consent  of  the  senate,  '^  commissioners 
of  police."     That  the  defendants,  on  the  20th  day  of  April, 
1857,  and  subsequent  to  their  aforesaid  appointment,  assembled 
together,  in  pursuance  of  the  provisions  of  said  act  of  the  leg- 
islature, in  the  office  of  the  secretary  of  state  at  Albany,  and 
drew  lots  among  themselves  for  the  terms  of  office,  as  therein 
prescribed   and  directed.    That  upon  the  conclusion  of  the 
said  drawing  for  terms  of  office,  the  secretary  of  state  filed  a 
certificate  of  the  result  thereof,  and  gave  to  each  of  these  de- 
fendants the  proper  certificate  of  his  office,  according  to  the 
term  drawn  by  him  aforesaid,  and  the  said  secretary  of  state 
then  administered  the  constitutional  oath  of  office  to  each  of 
the  defendants  as  such  commissioners,  and  made  the  proper 
record  thereof;  and  thereby  the  defendants  became,  and  were, 
and  still  are,  the  chief  officers  of  the  said  metropolitan  police 
district,  and  entitled  to  possess  and  perform  therein  the  powers 
and  duties  authorized  and  enjoined  by  the  said  act.     That 
thereupon  the  defendants,  pursuant  to  law,  notified  the  mayor 
of  the  city  of  New  York,  and  the  mayor  of  the  city  of  Brook- 
lyn, to  meet  them  at  the  court  of  sessions  room  in  the  city  of 
New  York,  on  the  22d  day  of  April,  1857,  at  3  o'clock  in  the 
afternoon,  to  organize  a  board  of  police  for  the  said  district, 
which  notices  were  duly  delivered  to  each  of  the  said  mayors, 
personally.     That  accordingly,  and  pursuant  to  the  provisions 
of  the  said  act,  the  defendants,  at  the  time  and  place  in  such 
notice  mentioned,  met  together  and  organized  the  said  board 
of  police,  mentioned  in  said  act,  and  held  a  first  meeting  of  said 
board,  and  thereat  elected  the  defendant  Simeon  Draper  presi- 
dent of  said  board,  and  the  defendant  James  Bowen  treasurer 
thereof;  and  thereby  the  defendants,  together  with  the  mayors 
of  the  cities  of  Brooklyn  and  New  York,  ex  officio^  became  and 
were,  and  still  are,  a  board  of  police  for  the  said  metropolitan  po- 
lice district,  and  entitled  to  assume  the  control  of  the  police  force 
thereof.    And  the  defendants,  further  answering,  denied  that 
Vol.  XXV.  44 
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''the  office  ef  police  eommissioDer,  and  member  of  the  board  eS 
commiBBioners  of  police  of  the  city  g(  New  York,*'  and  ^  the 
office  of  head  of  the  police  department"  of  the  said  eitj,  mea- 
tioned  in  the  complaint,  are  now  pnblic  ci^il  offices  in  said  city, 
or  that  they,  or  either  of  them,  were  so  at  the  time  of  the  com- 
mencement of  this  snit.  And  the  defendants  also  denied  that 
<<  the  office  of  head  of  the  police  department  in  the  city  of  Brook- 
lyn," mentioned  in  the  complaint,  is  now  a  pnblic  civil  office  in 
the  said  city  of  Brooklyn,  or  that  it  was  so  at  the  time  of  the 
commencement  of  this  suit.  They  also  denied  that  they,  at  any 
time,  without  any  legal  warrant,  or  act,  or  grant  whatsoeyer,  in- 
tmded  into  or  usurped  the  several  offices  of  police  commission- 
ers or  heads  of  the  police  department  in  the  city  of  New  Yori:, 
or  head  of  the  police  department  in  the  city  of  Brooklyn ;  or 
that  they  had,  for  any  length  of  time,  unlawfully  held  or  exer- 
cised the  said  office  of  police  commissioners,  or  head  of  said 
police  departments,  or  that  they  or  either  of  them  had  unlaw- 
fully held  or  exercised  the  power  or  authority  which,  at  any 
time,  was  conferred  by  law  upon  the  board  of  commissioners  of 
police  of  the  city  of  New  York,  or  upon  the  mayor  or  recorder 
or  city  judge  of  the  city  of  New  York,  or  upon  the  mayors  of 
the  cities  of  New  York  or  Brooklyn,  as  the  heads  thereof,  or 
which  relate  to,  or  are  in  any  way  connected  with  the  police 
government,  or  police  appointments,  or  police  discipline,  within 
either  of  said  cities,  or  within  the  counties  of  Kings  or  New 
York,  or  still  do  so  unlawfully  usurp  or  hold  or  exercise  the 
said  several  offices  of  police  commissioners,  or  head  of  police 
aforesaid,  or  unlawfully  usurp  or  hold,  or  exercise  any  of  the 
power  or  authority  aforesaid,  in  contempt  of  the  people  of 
the  state,  or- in  violation  of  the  constitution  or^aws  of  the  said 
state,  or  to  the  prejudice  of  the  said  people.  And  the  defend- 
ants claimed  and  insisted,  that  by  virtue  of  the  matters  here- 
inbefore stated,  they  possessed  all  the  powers  and  were  charged 
with  all  the  duties  authorized  and  enjoined  by  the  aforesaid 
act  of  the  legislature,  upon  the  commissioners  of  police ;  and 
frdm  and  after  the  organization  of  the  said  board,  the  defend- 
ants have  held  and  exercised,  and  now  hold  and  exercise,  the 
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offices  of  police  eommissioners,  and  tlie  powers  end  aathorities 
et^oined  upon  them  by  lair. 

The  plaintifii  demurred  to  this  answer.  First,  on  the  gronnd 
that  it  did  not  state  facts  sufficient  to  constitute  a  defense ;  and 
second,  that  the  said  metropolitan  police  act  was,  in  whole  and  in 
all  its  parts,  repugnant  to  the  constitution,  and  void.  The  hearing 
of  the  demurrer  was  had,  at  a  special  term,  on  the  4th  day  of 
May,  1857,  before  Justice  Glerke,  by  whom  judgment  was  or> 
dered  foac  the  defendants,  on  the  demurrer.  From  which  judg- 
ment the  plaintiffis  appealed  to  the  general  term. 

S.  B.  Ctishing^  ( Att'y  Gen.)  for  the  appellants.  First.  The 
metaropolitan  police  bill,  in  its  whole  scope  and  design,  and  in 
every  one  of  its  provisions,  including  the  repealing  clauses,  is 
manifestly  repugnant  to  the  letter  and  spirit  of  the  constitu- 
tion,  and  is  consequently  void.  {Warner  v.  The  Peaphj  2 
Denio,  275.     Tims  v.  The  State,  26  Alabgma  R.  165, 170.) 

I.  Numerous  and  carefully  worded  provisions  of  the  oonstiti^- 
tion,  and  the  unanimous  address  of  its  framers  to  the  people^ 
show  that  a  cardinal  object  of  that  instrument  was  "  to  re- 
duce and  decentralize  the  patronage  of  the  executive  govern- 
ment.''    (Cmivention  Journal^  p.  1547.) 

II.  Accordingly,  as  will  appear  by  the  same  proofs,  "  the 
most  important  state  officers  are  made  elective  by  the  people  of 
the.  state,  and  most  of  the  officers  of  cities,  towns  and  counties, 
are  made  elective  by  the  voters  of  the  locality  they  serve. 
(Conv.  Jmr.  p.  1647.) 

IIL  An  examination  of  the  constitntbn  in  detail  will  show 
that  this  highly  approved  principle  of  decentralization  was  ex- 
tended to  official  power  as  well  as  to  patronage ;  and  that  even 
in  the  matter  of  election  to  office  by  the  people,  it  was  carried 
to  the  farthest  practicable  limit.  One  single  case,  for. special 
reasons,  was  excepted  from  the  general  rule.  Expressio  taiius 
exdusio  est  alieritis.  (1.)  The  senatorial,  judicial  and  assem- 
bly districts  ara  created  for  elective  purposes  merely,  and  are 
not  governmental  departments  in  any  sense ;  yet  such  of  them 
as  lie  within  the  limits  of  a  county,  which  is  the  largest  recog- 
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nized  goyernxnental  department,  are  withdrawn  from  legislatiye 
control,  and  submitted  to  the  government  of  the  connty  anthor^- 
ities,  i.  e.  the  boards  of  supervisors.  {Const  art  3,  §§  2,  5.) 
(2.)  The  legislature  is  not  allowed  to  alter  even  those  merely 
electoral  districts,  except  at  fixed  and  distant  periods,  i.  e.  on 
the  return  of  each  decennial  census.  As  to  senatorial  districts, 
{Canst,  art  3  §  4;)  as  to  judicial  districts,  (id  art  6,  }  16.) 
(3.)  tt  is  intimated  that  the  legislature  would  conform  to  the 
spirit  of  the  constitution  by  conferring  upon  the  ^'  board  of  su- 
pervisors of  the  several  counties  of  the  state,  further  powers  of 
local  legislation  and  administration."  {Const  art  8,  i  17.) 
(4.)  So  as  to  the  policy  of  decentralization  even  in  the  matter 
of  election  by  the  people.  Single  senate  districts,  single  assem- 
bly districts  and  small  judicial  districts  are  directed.  And  in 
respect  to  counties,  cities,  towns  and  villages,  their  elective 
officers  are  to  be  elected  by  the  locality  they  serve. 

Second.  The  proposition  on  which  the  metropolitan  police  bill 
is  sought  to  be  supported  is,  that  because  there  are  no  express 
negative  words  forbidding  it,  the  legislature  may,  for  purposes 
of  civil  government,  lawfully  erect  "  a  new  and  anomalous  dis- 
trict unknown  to  the  constitution."  (2  Gray,  101.)  The  right 
thus  to  circumvent  and  overreach  the  provisions  of  the  funda- 
mental law  was  expressly  denied  by  the  supreme  court  of  Mas- 
sachusetts in  an  analogous  case ;  if  it  existed,  it  would  render 
nugatory  the  most  important  features  of  the  constitution.  It 
cannot  be  admitted^ 

I.  The  constitution  has  recognized  all  the  civil  governmental 
districts  of  the  state,  thus  giving  them  perpetuity  by  a  consti- 
tutional sanction.  They  are  counties,  cities,  towns,  villages, 
and  divisions  of  cities,  towns  or  villages.     {Art  10,  §  2.) 

II.  The  power  of  selecting  most  of  the  principal  state  offi- 
cers was  vested  in  the  people  at  large ;  the  power  of  selecting 
some  of  them  was  vested  in  the  people  of  districts  created  in 
the  constitution  for  this  purpose  alone.  The  power  of  select- 
ing all  county,  city,  town  or  village  officers  was  vested,  medi- 
ately or  immediately,  in  the  people  of  such  county,  city,  town 
or  village.      (1.)  We  say  mediately  or  immediately,  because 
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when  the  officer  is  not  to  be  elected  by  the  people,  he  is  to  be 
appointed  by  some  "authority"  thereof,  i.  e.  some  functionary 
or  functionaries  of  such  county,  city,  town  or  village.  (2.)  If 
the  legislature  might  lawfully  give  to  the  central  goyernment 
ihe  power  to  create  and  appoint  a  local  appointing  power,  no 
change  would  have  been  wrought  as  to  local  offices  by  the  con- 
stitution of  1846. 

III.  Patronage  could  be  decentralized  in  no  other  way  than 
by  treating  the  people  of  the  counties,  cities,  towns  and  villages 
as  the  original  source  of  power  in  respect  to  all  local  offices. 

Third.  The  constitution,  by  a  necessary  implication,  forbids 
the  legislature  to  erect  for  any  permanent  purpose  of  civil  gov- 
ernment, new  districts  unknown  to  the  fiindamental  law. 

L  If  that  power  existed  in  the  legislature,  our  cities,  towns 
and  villages,  with  their  recognized  divisions,  might  be  abolished, 
and  all  courts  and  officers  therein  also  abolished. 

III.  The  newly  formed  circles,  arrondissements,  departments 
or  cantons  being  unknown  to  the  constitution,  their  tribunals 
of  justice,  judges,  offices  and  officers  would  be  wholly  unprovided 
&r  therein,  and  all  the  provisions  of  the  fundamental  law  regu- 
lating the  selection  of  local  officers  would  be  inapplicable.  Con- 
sequently that  great  mass  of  patronage  which  it  was  intended 
to  withdraw  from  the  central  power  would  be  placed  in  the 
hands  of  the  governor  and  his  revolutionary  legislature  as  the 
reward  of  their  usurpation. 

III.  Under  this  view  of  the  constitution,  the  whole  judiciary 
of  the  state,  (except  the  judges  of  the  court  of  appeals  and  of 

^  the  supreme  court,)  could  be  legislated  out  of  office,  and  a  new 

set  of  district  courts,  with  judges,  clerks  and  other  officers,  ap- 
pointed by  the  governor  and  senate,  or  in  any  other  way  the 
legislature  thought  fit,  vested  with  their  powers  and  jurisdiction. 

IV.  So  all  the  functions  of  local  government  now  exercised 
by  the  local  officers  of  counties,  cities,  towns  and  villages  might 
be  set  off  in  parcels,  each  parcel  having  an  anomalous  district 
for  itselfl  (1.)  Police  in  a  district  of  four  counties.  (2.)  Lamps 
and  gas  in  a  district  of  two  counties.  (3.)  Paving  and  regulating 
streets,  d&c.,  in  a  district  of  a  city  and  a  half,  and  so  on  to  the 
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end.  The  local  officers  for  all  these  purposes  of  local  govern* 
ment  might,  of  course,  be  appointed  by  the  legislature  itself  dt 
by  any  one  whom  it  saw  fit  to  vest  with  the  appointing  power. 

y .  There  is  not  a  negative  word  in  any  of  the  provisions  of 
the  constitution  touching  these  subjects.  But  unless  a  pro* 
hibition  shall  be  implied  numerous  provisions  of  the  constitu* 
tion  are  ineffectual  and  nugatory. 

Fourth.  The  judgment  given  at  special  term  should  be  re- 
versed and  judgment  of  otister  entered. 

D.  D.  Fidd,  J.  M.  Tan  Coit  and  W.  M.  Evarts,  for  the 
respondents.  First.  The  "Act  to  establish  a  Metropolitan 
Police  District,  and  to  provide  for  the  government  thereof" 
passed  April  15, 1857,  is  constitutional. 

The  power  to  pass  the  act  belongs  to  the  legislature,  upon 
the  general  principles  of  political  society,  and  the  constitution 
has  so  left  it.  {Const,  art.  3,  i  1.)  It  is  not  necessary  to  deny 
that  there  are  certain  permanent  political  divisions  of  the 
state,  and  that  they  must  continue,  for  the  purposes  for  which 
they  were  constituted,  until  changed  in  conformity  with  the  or- 
ganic law.  But  it  does  not  follow,  that  other  divisions  may 
not  be  created  by  the  legislature  for  other  and  special  purposes. 
All  that  the  defendants  need  maintain,  is,  iheU  some  laws  may 
be  local  in  their  operation^  and  that  neither  their  operation 
nor  administration  is  necessarily  co-extensive  with,  or  limited 
by,  either  of  the  general  politiccd  divisions.  The  constitution 
makes  the  government  central  for  certain  declared  purposes ; 
makes  local  divisions  for  certain  other  •declared  purposes  of 
government ;  and,  beyond  the  purposes  so  declared,  the  legis- 
lative sovereignty  is  left  to  invest  the  central  power  and  tiie 
local  authorities  with  such  a  share  of  power  as  it  sees  fit  to 
delegate,  and  to  provide  how,  and  by  whom,  the  delegated 
powers  shall  be  executed. 

Government  in  this  state  is  thus  administered,  (1.)  By  the  central 
power,  through  the  three  great  departments, — ^legislative,  exec- 
utive and  judicial ;  (2.)  By  the  local  divisions,  to  the  extetU  i 
for  the  purposes  specified  in  the  constitutUni,  and  aa,  from  i 
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to  time,  enlarged  and  permitted  by  the  le^slatnre ;  and  (8.)  Bj 
such  local  districts,  officers  aikd  political  functions,  as  the  legisl»* 
tnre  designates  for  certain  special  purposes,  in  executing  the 
great  trust  of  goyernment  (4.)  The  great  mass  of  legislative 
power  remains  in  the  legislature,  diminished  only  by  the  ezcep* 
tions  of  the  constitution.  Decentralization  is  but  a  deduction 
from  the  mass  of  the  central  power.  The  new  police  act  does 
not  disturb  either  of  the  great  departments,  or  the  political 
divisions  of  the  constitution,  but  leaves  them,  and  leaves  the  eonr 
stittitional  purposes  for  which  they  were  created,  intact  The 
divisions,  officers,  functions,  elections  and  appointments,  remain  as 
established  by  the  fundamental  law.  The  instances  and  illustra- 
tions of  the  power  to  create  new  offices,  and  new  spheres  of  duty, 
and  to  fill  them  otherwise  than  by  local  election  or  appointment, 
are  very  numerous,  ex.  gr. :  (1.)  Acts  by  which  the  legislators 
have  appointed  commissioners,  naming  them,  creating  their 
offices,  and  defining  their  duties :  Of  the  laws  of  1847,  {chs.  24, 
41, 122, 140, 146, 169, 266,  286, 342, 433  ;)  of  the  laws  of  1848, 
{chs.  810,  88,  43,  868 ;)  of  the  laws  of  1849,  {chs.  3, 172,  364 ;) 
of  the  laws  of  1860,  {chs.  36,  249,  262,  271 ;)  of  the  laws  of 
1861,  {ch.  60.)  Also  the  following  acts :  (2.)  Act  authorizing 
the  governor,  by  and  with  the  advice  of  the  senate,  to  appoint 
Hell  Gate  pilots,  1847.  Authorizing  the  superior  court  of  the 
city  of  New  York  to  appoint  commissioner  to  open  "Washington 
Park  in  Brooklyn.  {Ch.  142,  Laws  of  1847.)  Commissioners 
of  emigration  act.  {Laws  of  1847,  ch.  197.)  Act  increasing 
number  of  harbor  masters,  and  providing  for  appointment. 
{Laws  of  1848,  ch.  2.)  Auditor  of  oanal  department.  (Laws 
of  1848,  ch.  162.)  State  reporter.  {Laws  of  1848,  ch.  224.) 
Wreck  masters,  fifteen  in  Suffolk  county,  twelve  in  Queens 
cofunty,  three  in  Kings  county,  two  in  Richmond  county,  two 
in  Westchester,  to  be  appointed  by  the  governor,  &c.  {Laws 
of  1848,  ch.  343.)  Physician  to  marine  hospital.  (Laws  of 
1848,  ch.  860.)  Harbor  masters  increased  and  provision  for. 
appointment.  (Laws  of  1860,  ch.  72.)  Commissioners  to  build 
a  eourt  house  in  Oneida  county,  and  named  in  the  bill ;  a  coun- 
terpart of  the  city  hall  act.    (1861,  ch.  49,  p.  67.)    Commis- 
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sioners  to  build  a  bridge  over  the  Clyde  river,  town  of  LyonSy 

an^  named  in  the  bill.     (Laws  of  1861,  cA.  101,  p.  183.)     "  An  | 

act  appointing  commissioners  to  lay  out  a  public  highway  in  the  i 

towns  of  Westmoreland,  Vernon  and  Verona,  in  the  county 

of  Oneida."    {Laws  of  1851,  cA.*278,  p.  648.)^   Commissioners  | 

to  re-survey  a  public  highway  in  Monroe  county.     {Laws  of 

1851,  ch.  373,  p.  726.)    "  The  governor  is  hereby  authorized  to 

appoint  in  and  for  the  city  and  county  of  New  York  twenty-five  | 

additional  notaries  public."   {Laws  of  1851,  ch,  390,  p.  770,  §  1.) 

Ditto  as  to  the  city  of  Troy.    {Laws  of  1851,  ch.  476,  p.  873.) 

''An  act  for  the  appointment  of  commissioners  of  record  for  the 

county  of  Kings."  {Laws  of  lS56,ch.  190.)  This  names  commia-  * 

sioners  and  obliges  supervisors  to  defray  their  expenses  by  tax. 

Each  of  these  statutes  is  obnoxious  to  the  general  specula- 
tive objection  against  the  centralization  of  power ;  most  of  them 
make  a  sphere  not  identical  with  any  political  division,  and  all 
of  them  fill  the  offices  they  create,  otherwise  than  by  local 
election  or  appointment.  They  show,  that  while  abstract  and 
speculative  reasonings  are  seductive  and  specious,  they  are 
unsafe  guides  to  judicial  administration. 

Second.  The  general  purpose  imputed  to  the  constitution,  to 
decentralize  power,  is  not  in  conflict  with  the  act.  The  extent 
of  that  purpose,  and  the  manner  in  which  it  is  to  be  executed,  are 
defined  by  the  text  of  the  constitution  itself.  It  makes  the  great 
states  officers  elective  by  general  tioketr  It  makes  the  entire 
legislative  force  of  the  state  elective.  It  makes  the  entire 
judicial  force  of  the  state  elective.  It  makes  all  the  enume- 
rated county  officers  elective,  and  sdl  county  and  town  officers 
not  enumerated  elective,  except  as  the  legislature  may  direct 
them  to  be  appointed  by  the  local  authorities.  It  leaves  all 
village  and  city  officers  to  be  elected  at  large  or  by  divisions,  or 
appointed  by  local  authorities,  as  the  legislature  may  direct 
Here  the  purpose  of  decentralization  stops.  The  constitution 
so  far  declares  its  will,  and  provides  for  its  execution,  in  the 
disposition  of  offices  ;  all  beyond  it  leaves  absolutely  to  the  will 
of  the  legislature.  "  All  other  officers  whose  election  or  ap- 
pointment is  not  provided  for  by  this  constitution,  and  all  officers 
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whose  office  may  hereafter  be  created  by  law,  shall  be  elected 
by  the  people,  or  appointed  as  the  legislature  may  direct 
(Const  art.  10,  h  2.)  The  effect  of  all  this  is :  (1.)  To  make  cer- 
tain offices  elective  by  the  whole  state.  (2.)  To  make  others 
elective  in  judicial,  county,  town,  city,  and  village  districts, 
and  divisions.  (8.)  To  fill  others  by  local  election  or  appoint- 
ment, as  the  legislature  may  deem  best.  (4.)  To  leave  all 
others  then  existing,  and  not  so  provided  for ;  and  all  others 
the  legislature  might  thereafter  create,  to  the  sovereign  discre- 
tion of  the  legislature.  The  purpose  of  the  constitution  to  de- 
centralize power  has  been  greatly  overstated.  The  great 
legislative  department  is  a  central  power.  The  great  judiciar 
department  is  a  central  power,  with  unimportant  exceptions. 
The  executive  power  remains  central,  except  as  the  constitu- 
tion has  to  a  partial  extent,  and  the  legislature  may  to  a  further 
extent,  decentralize  it.  So  far  as  it  reaches,  the  principle  of  de- 
centralization applies  equally  to  local  offices  and  to  those  not  local. 
The  principle  not  being  universal,  its  effect  in  each  particular 
case  must  depend  upon  the  terms  of  the  constitution  and  upon 
particular  rather  than  general  reasons.  Our  construction,  as 
explained  and  limited,  does  not  and  cannot  subvert  the  policy 
of  the  constitution.  It  only  leaves  to  t^e  legislature  that  part 
of  the  sphere  of  official  creation  which  the  constitution  has  not 
itself  pre-occupied. 

Tliird.  The  officers  provided  for  by  the  new  police  act,  are 
not  county,  town,  city  or  village  officers.  They  cannot  (in  the 
sense  the  relator  contends  for,)  belong  to  more  than  one  divis- 
ion ;  they  do  not  necessarily  belong  to  either.  They  are  not 
in  the  category  of  local  officers  enumerated  in  the  constitution. 
They  are  not  officers  of  a  political  division,  merely  because 
they  perform  duties  within  it,  or  because  the  locality  takes  a 
benefit  from  the  duty.  Treating  the  political  divisions  as  cor- 
porations or  quasi  corporations,  a  local  officer  in  the  sense  of 
the  constitution,  is  one  who  is  a  part  of  the  organism,  and  by 
whom  the  corporation  speaks  and  acts.  Subject  to  the  consti- 
tutional limitations  upon  the  legislative  power,  the  dimensions 
of  a  city,  its  divisions,  its  share  in  legislative  and  executive  funo- 
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tions,  and  the  mode  in  which  it  shall  exert  them,  depend  abso- 
lutely upon  the  legislative  will.  *'  It  shall  be  the  duty  of  the 
legislature  to  provide  for  the  organization  of  cities  and  villages." 
{Canst,  art.  8,  §  9.)  The  power  that  creates  an  artificial  being, 
necessarily  determines  its  functions.  The  state  may  withhold 
particular  power  from  a  corporation ;  a  fortiori^  it  does  not 
abdicate  any  power  it  chooses  to  share  with  such  a  corporation. 
It  may  resume  any  of  the  powers  delegated ;  it  may  admit  the 
municipality  to  a  large  or  small  share  of  the  power,  and  it  may 
exclude  it  altogether.  The  power  of  exclusion  applies  to  police 
no  less  than  to  other  governmental  powers.  What  is  a  police 
power  ?  The  following  statutes  and  decisions  show  the  great 
variety  and  large  scope  of  police  powers,  and  demonstrate  that 
they  are  not  cast  in  the  mould  of  the  political  divisions  of  the 
state,  viz :  See  4  Bl.  Com.  ch.  13 ;  "  Offences  against  the  public 
health  and  the  public  peace  or  economy."  2  B.  S.  881,  title 
Misdemeanors.  1  Id.  848,  title,  "  Begulations  for  the  pres- 
ervation of  public  health."  Id.  818,  "  Quarantine."  in  the  port 
of  New  York.  2  Id.  6,  "  Of  the  Internal  Police  of  the  state"— 
21  titles.  Charters  and  ordinances  of  cities,  for  the  prevention 
of  fires.  2  B.  L.  1818,  p.  868,  §  1 ;  p.  369,  §  83,  for  destruc- 
tion of  buildings  to  prevent  spread  of  fire.  ( The  Mayor  v. 
Lord,  18  Wend.  126.  Russell  v.  The  Mayor,  2  Denw,  461. 
Commonwealth  v.  Sessions  of  Norfolk,  5  Mass.  R.  437. 
Sam^e  v.  Sessions  of  ^Middlesex,  9  id.  388.)  Laws  regulating 
intramural  burials,  &c.  {Sttiyvesant  v.  New  York,  7  Cowen, 
688.  Vanderbilt  v.  Adams,  Id.  349.  Canwumwealth  v.  Dana, 
2  Mete.  329.  Baker  v.  Boston,  12  Pick.  184.  Common- 
wealth V.  Tewkshury,  11  Mete.  58,  69.  Same  v.  Alger, 
7  CiLsh.  86.  Preston  v.  Drew,  33  Maine,  560.)  And  see 
Corporation  of  New  York  v.  Miln,  (11  Peters,  102,)  where 
the  subject  of  police  regulations  was  largely  considered.  (  The 
license  cases,  5  How.  U.  S.  Rep.  504.)  Where,  in  the  consti- 
tution, is  the  model,  definition  or  limitation  of  police  districts 
or  police  powers?  What  reason  is  there  for  saying  that  a 
police  district  shall  not  be  smaller  than  the  whole  state,  or  not 
larger  than  a  county,  town,  or  city  ?    If  it  may  be  smaller  than 
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the  state,  or  larger  than  a  city,  towD,  or  eoonty,  the  advene 
argument  fdMs ;  and  equally  so,  if  the  whole  police  power  may 
be  exerted  as  a  unit  by  the  state  government. 

Fourth.  The  office  of  police  commissioners  has  been  created 
by  the  legislature  since  the  constitution  was  adopted,  and  the 
mode  of  filling  it  is  expressly  left  to  the  legislJ^ture,  {art.  10, 
.  h  2,)  and  the  police  commissioners  are  constitutional  local  au- 
thorities to  appoint  policemen. 

Fifth.  The  relator  is  without  title  to  the  office,  on  the  ground 
that  the  new  law,  (1857,)  is  constitutional,  or  that  the  old  law, 
{Laws  of  1852,  ch.  228,)  is  unconstitutional.  He  was  not 
elected  a  police  commissioner.  He  was  not  appointed  by  any 
local  authority.  If  to  be  a  police  commissioner  is  an  ojflce^  a 
'person  must  be  elected  or  appointed  to  fill  it — attaching  it  ex 
officio  to  another  office  would  not  be  to  elect  or  appoint,  but 
would  be  a  mere  evasion.  And  if  it  is  not  an  office  per  se,  a 
quo  warranto  will  not  lie  to  oust  an  intruder  and  admit  the  re- 
lator. If  the  office  is  that  of  mayor,  or  recorder,  or  city  judge, 
it  is  an  answer  to  the  action  that  the  defendants  are  not  alleged 
to  have  intruded  into  the  office  of  mayor,  city  judge,  or  recorder. 

J.  W.  Edmonds^  in  reply.  -  I.  Where  a  statute  is  in  viola- 
tion of  the  constitution,  it  is  in  the  power,  and  is  the  duty  of  ^ 
the  couYts  to  pronounce  it  void,  and  redress  an  act  already  done, 
or  prevent  a  contemplated  one,  as  the  nature  of  the  case  may 
require.  (1  Kent's  Com.  448,  458.  *  Taylor  v.  Porter y^Hill^ 
144.  Newell  v.  People,  3  Seld.  97,  99, 109, 119.  1  Story  on 
Const,  ch.  4.  People  v.  Cowles,  3  Ker.  360.  Wynehamer  v. 
People,  id.  386.) 

II.  This  principle  has  become  so  thoroughly  incorporated 
into  our  judicial  system,  and  so  frequently  acted  upon,  that  cer- 
tidn  canons  of  construction  have  been  adopted  for  the  govern- 
ment of  such  cases  ;  among  them  are  the  following :  (1.)  The 
constitution  is  to  be  construed  according  to  the  sense  of  the 
terms  and  the  intention  of  the  framers  of  it.  (1  Story  on 
Const,  i  400.)  (2.)  It  is  to  be  construed  according  to  its  na- 
ture and  objects,  its  scope  and  design  as  apparent  from  the 
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strncture  of  the  instroment  as  a  whole,  and  also  viewed  in  ito 
component  parts.  (1  Story  on  Const*  §  405.)  (3.)  In  con^ 
struing  it,  much  may  be  gathered  from  contemporary  history^ 
and  contemporaneous  interpretation.  {Stuart  v.  Lairdj  1 
Crunch,  299.  Martin  v.  Hunter,  1  Wheat.  804.  Cohens  v. 
Virginia,  6  id,  264,  418.)  (4.)  It  is  to  receive  a  reasonable  in- 
terpretation of  its  language  and  its  powers,  keeping  in  view  the 
objects  and  purposes  for  which  those  powers  were  conferred. 
(1  Story  on  Const,  i  419.  Ogden  v.  Saunders,  12  Wheat. 
832.)  (5.)  Where  power  is  granted  in  general  terms,  it  is  to 
b^  construed  as  coextensive  with  the  terms,  unless  some  clear 
restriction  is  deducible  from  the  terms.  (1  Story  on  Const 
§  424.  Sturges  v.  Crowninshield,  4  Wheat.  122.)  (6.)  No 
construction  of  a  given  power  is  to  be  allowed,  which  plainly 
defeats  or  impairs  its  avowed  objects.  (1  Story  on  Const.  }  428. 
Gibbons  v.  Ogden,  9  Wheat.  188.)  (7.)  In  the  interpretation 
of  a  power,  all  the  ordinary  and  appropriate  means  to  execute 
it  are  to  be  deemed  a  part  of  the  power.  (1  Story  on  Const. 
i  430.  McCullock  v.  Maryland,  4  Wheat.  816.)  (8.)  If  a 
power  to  create  is  given,  it  implies  a  power  to  preserve.  A 
power  to  destroy,  if  wielded  by  a  different  hand,  is  hostile  to, 
and  incompatible  with,  the  power  to  create  and  preserve ;  and 
when  such  repugnancy  exists,  the  authority  which  is  supreme 
must  control.  (1  Story  on  Const,  h  440.  McCullock  v.  Mary- 
land,  supra.)  Consequently  the  inferior  power  becomes  a  nul-^ 
lity.  {Sturges  v.  Crowninshield,  supra.)  (9.)  Where  such 
repugnancy  exists,  it  is  no  answer  that  each  may  avoid  collision ; 
the  objection  lies  to  the  power  itself,  and  not  to  the  exercise  of 
it.  (1  Story  on  Const.  §  447.)  (10.)  That  is  the  truest  exposi- 
tion which  best  harmonizes  with  its  designs,  its  objects  and  its 
general  structure.  (1  Story  on  Const,  i  465.)  (11.)  Whenever 
the  terms  in  which  a  power  is  granted  require  its  exclusive  ex-" 
ercise  by  one  body,  the  subject  is  as  completely  taken  from 
another,  as  if  that  other  had  been  expressly  forbidden  to  act. 
{Sturges  V.  Crowninshield,  supra.  See,  generally  on  the 
rules  of  interpretation,  1  Story  on  Cofist.  book  8,  ch.  6.)  (12.)  A 
power  forbidden  by  necessary  and  unavoidable  implication  is  as 
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laiicli  forbidden  as  if  forbidden  in  express  terms.  {Barton  y. 
Himrod,4:Seld.4t89.  Tharnev.  Cramer y  15  Barb*  118*  Brad- 
ley V.  Baxter^  id.  125,  7.) 

UL  The  act  in  question  is  void  for  two  reasons :  (1.)  Be- 
cause it  proyides  for  an  unconstitntional  mode  of  appointing 
local  officers.  (2.)  Because  it  invades  private  property  without 
just  compensation. 

First.  As  to  local  officers.  This  act  provides  for  the  ap- 
pointment of  police  officers  and  clerks,  which  have  ever  been 
local  officers,  by  a  board  of  commissioners,  and  not,  as  required 
by  the  constitution,  by  the  electors  of  the  city,  or  i^ome  author- 
ity of  such  city.  {Const,  art.  10,  §  2.)  (1.)  The  commission- 
ers appointed  under  the  act  are  in  no  sense  within  the  meaning 
of  the  constitution,  an  authority  of  the  city.  They  are  an  au- 
thority of  a  district  comprising  four  counties.  (2.)  This  is  in 
violation  of  the  constitution,  and  void.  (8.)  The  whole  scope, 
object  and  design  of  the  constitution  was  to  decentralize  power, 
viz :  Senators,  once  chosen  in  four  or  eight  districts,  are  now 
chosen  in  single  districts.  {Art.  3,  i  3.)  The  assemblymen 
are  in  like  manner  chosen  in  single  districts.  {Art.  3,  i  5.) 
The  state  officers  are  chosen  by  the  whole  people,  and  not  by 
the  governor  or  legislature  at  the  seat  of  government.  {Art. 
5,  §  1.)  Legislative  powers  are  taken  from  the  same  center 
and  conferred  on  county  supervisors.  {Art.  3,  i  17.)  Even 
the  judiciary  is  divided  into  eight  provincial  courts,  instead  of 
one  general  court.  And  most  of  the  appointing  power  once  ex- 
ercised at  the  center,  is  now  diffused  throughout  the  state, 
either  by  general  elections  or  local  appointments.  (4.)  Besides 
this  general  design  of  the  constitution,  the  particular  provision 
as  to  local  officers  is  in  conflict  with  this  statute.  {Art.  10, 
§2.)  The  convention  had  in  plain  view  the  making  of  ap- 
pointments in  police  departments,  a  local  matter.  The  conven- 
tion appointed  two  committees,  one  for  general  officers  and  one 
for  local.  It  called  from  the  secretary  of  state  a  list  of  local 
officers,  among  whom  were  enumerated  policemen.  The  com- 
mittee on  local  officers  reported  their  local  appointments,  or 
election  to  office,  and  gave  their  reasons.    The  section  theyreo* 
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ommonded  to  carry  out  their  views,  was  adopted  without  altera- 
tion. And  now,  for  ten  years  immediately  following  the  adopti(Hi 
of  the  constitution,  it  has  been  so  done.  It  is  thus  plain,  from 
the  avowed  intention  of  the  convention,  and  the  contemporane- 
ous interpretation,  what  was  intended,  as  to  those  who  were 
then  city,  village  or  town  officers.  (6.)  This  plain  intention 
cannot  be  evaded  or  violated  by  any  legislative  act  merely 
making  them  officers  of  a  larger  district.  There  is  no  new 
office  created  by  this  statute.  There  is  now  in  this  city,  under 
existing  laws,  a  board  of  police  commissioners,  a  chief  of  police, 
captains,  assistant  captains,  sergeants,  policemen  and  doormen ; 
station-houses,  police  duties  defined,  compensation  provided, 
provision  for  appointments  and  removals,  and  general  superin- 
tendence. If  the  legislature  can  thus  evade  that  provision  in 
the  constitution,  then  these  things  must  follow :  1.  It  cannot 
matter  how  much  territory  is  included  in  the  new  district :  a 
few  feet  will  be  as  good  as  so  many  acres  or  miles.  2.  By 
mingling  two  cities  or  towns  together,  the  power  of  electing  all 
municipal  officers  may  be  taken  from  the  people  and  be  given  to 
the  governor.  8.  So  all  local  judges  may  be  thus  appointed, 
instead  of  being  elected.  4.  So,  by  barely  joining  two  counties 
together,  or  only  parts  of  them,  sheriffs,  clerks,  surrogates  and 
district  attorneys,  may  be  thus  appointed  and  not  elected.  5.  In 
fine,  by  making  all  county  or  city  officers  with  the  same 
names  and  powers  of  a  larger  or  smaller  territory,  they  could 
be  appointed  by  the  central  power,  and  not  be  elective,  as  now. 
6.  There  is  no  officer  that  is  now  exclusively  a  city  or  county 
officer,  that  may  not  be  made  ai^  officer  of  a  larger  or  smaller 
territory,  and  thus  have  the  constitutional  mode  of  his  appoint- 
ment changed,  if  this  statute  shall  prevail.  7.  It  is  not  intend- 
ed to  deny  the  right  of  the  legislature  to  alter  the  territorial 
limits  of  counties,  cities  and  towns,  but  that  power  must  be  ex- 
ercised in  subordination  to  the  provisions  of  the  constitution, 
as  to  the  mode  of  appointments  to  office  and  the  like.  8.  When 
this  power  to  alter  territory  is  so  exercised  as  to  interfere 
with  this  provision  of  the  constitution,  it  must  yield  to  the 
supremacy  of  the  fundamental  law.     ( Warren  v.  Mayor  cf 
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CAarlestown,  2  Gray,  84.)  9.  The  means  cannot  be  so  con- 
verted into  an  end  as  to  change  the  whole  character  of  the  act. 
{McCullock  Y.  Maryland,  4  Wheat.  316.) 

Second,  As  to  taking  private  property.  (1.)  Section  15  of 
this  act  gives  to  the  use  of  the  new  commissioners  all  the  pub* 
lie  police  property,  &.C.,  now  provided,  in  this  city,  for  the  police, 
and  which  is  the  private  property  of  the  city.  (2.)  The  pro- 
vision as  to  the  ownership  of  the  property  and  the  regulation 
of  its  use  by  the  common  council,  is  subordinate  to  the  posees- 
Bion,  which  is  given  absolutely  to  the  commissioners.  (3.)  This 
is  in  every  aspect  in  violation  of  the  constitution,  and  no  com- 
pensation is  provided  for  it. 

lY.  The  main  scope  and  object  of  the  statute  being  thus  in 
violation  of  the  constitution,  it  must  fall  as  void.  ( Wynehamer 
V.  People,  3  Kern.  386.) 

Mitchell,  P.  J.  In  the  argument  of  this  case  there  was 
scarcely  any  (if  any)  difference  of  opinion  as  to  the  rules,  by 
which  the  constitution  of  our  state  is  to  be  interpreted.  The 
rule  under  the  federal  constitution  is  inapplicable.  That  in- 
strument was  framed  with  the  view  to  confer  only  certain 
defined  and  limited  powers  on  the  general  government.  Gen- 
eral legislative  power  was  not  given  to  congress,  but  special 
powers  only,  and  those  carefully*  enumerated  in  seventeen  sub- 
divisions. This  alone  would  have  limited  it  to  those  enume- 
rated powers,  and  such  as  were  necessarily  implied  from  them  ; 
but  so  jealous  were  the  people  at  that  time,  of  the  federal  gov- 
ernment, that  among  the  amendments  proposed  at  the  first  ses- 
sion of  congress,  under  the  constitution,  and  afterWard  adopted, 
Was  the  one  declaring  that  ^<  the  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to  the 
states,  were  reserved  to  the  states,  respectively,  or  to  the  peo- 
ple.'' The  reverse  rule  applies  to  the  state  legislature.  There 
mtist  be  some  body  in  which  a  power  of  legislation  shall  reside, 
competent  to  meet  all  the  varied  and  changing  wants  of  the 
community,  and  unlimited,  except  by  such  restrictions  as  may 
be  specially  named.    He,  therefore,  who  would  sustain  the  power 
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of  congress  to  do  any  particular  act,  must  find  in  the  constitu- 
tion of  the  United  States  the  clause  which  gives  the  power ; 
but  when  a  law  is  passed  by  the  state  legislature,  it  is  to  be 
presumed  valid  until  some  clause  in  the  constitution  of  the 
state  is  pointed  out  which  forbids  it. 

The  language  of  the  state  constitution  leads  to  the  same  re- 
sult. It  is  that  '^  the  legislative  power  of  this  state  shall  be 
vested  in  a  senate  and  assembly."  This  alone  includes  all 
power  of  legislation,  without  restriction,  except  such  as  is 
found  in  the  same  instrument,  or  results  from  the  higher  au- 
thority of  the  federal  constitution  and  of  congress,  in  certain 
cases.  This  restriction  on  the  power  of  the  legislature  may  be 
either  express,  as  in  the  prohibition  to  sell  the  canals  or  the 
salt  springs,  or  to  give  or  loan  the  credit  of  the  state,  and  in 
other  instances,  or  it  may  be  implied,  as  when  it  is  declared 
that  the  executive  power  shall  be  vested  in  a  governor,  the  leg- 
islature cannot  take  away  that  power  from  that  officer,  or  vest 
it  in  another.  So  when  it  is  declared  that  "  sheriffs,  clerks  of 
counties,  including  the  register  and  clerk  of  the  city  and  county 
of  New  York,  coroners,  and  district  attorneys,  shall  be  chosen 
by  the  electors  of  the  respective  counties,"  no  act  of  the  legis- 
lature can  sanction  another  mode  of  election  or  appointment 
to  these  offices. 

And  accordingly,  it  cannot  be  and  was  not  disputed,  that  the 
clauses  providing  that  "  all  county  officers,  whose  election  or 
appointment  is  not  provided  for  by  this  constitution,  shall  be 
elected  by  the  electors  of  the  respective  counties,  or  appointed 
by  the  boards  of  supervisors,  or  other  county  authorities,  as  the 
legislature  shall  direct,"  and  that  "  all  city,  town  and  village 
officers,  whose  election  or  appointment  is  not  provided  for  by 
this  constitution,  shall  be  elected  by  the  electors  of  such  cities, 
towns  and  villages,  or  of  some  division  thereof,  or  appointed  by 
such  authorities  thereof  as  the  legislature  shall  designate  for 
that  purpose,"  {art.  10,  §  2,)  by  requiring  such  officers  to  be  ap- 
pointed or  elected  by  the  local  authorities,  negatived  the  power 
of  the  legislature  to  prescribe  any  other  mode  of  election  or 
appointment ;  and  it  would  follow,  if  the  officers  appointed  un- 
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der  the  act  now  under  consideration  are,  as  the  plaintiff  con- 
tends, county  ofScers,  and  do  not  come  within  the  next  clause 
of  the  same  section  of  the  constitution,  that  their  appointment 
18  void. 

That  section  is  as  follows :  ^'All  other  officers,  whose  election 
or  appointment  is  not  provided  for  by  this  constitution,  and  all 
officers  (or  all  other  officers)  whose  office  may  hereafter  be  cre- 
ated by  law,  shall  be  elected  by  the  people,  or  appointed,  as  the 
legislature  may  direct."  This  clause  expressly  re-establishes 
in  the  legislature  full  power  to  direct  the  mode  of  appointment 
of  all  officers  whose  election  or  appointment  is  not  provided  for 
by  the  constitution ;  and  also  of  all  or  all  other  officers  whose 
offices  should  be  thereailer  created  by  law.  If  the  police  com- 
missioners are  not  county  <^cers,  or  if  the  offices  which  they 
fill  have  been  created  since  the  constitution  took  effect,  and  did 
not  exist  before,  the  legislature  had  unquestionable  power  to 
direct  the  mode  of  their  appointment  as  it  saw  fit.  Whether 
the  law  be  expedient  or  inexpedient,  the  judiciary  cannot  in- 
quire, but  must  obey  it  as  all  other  citizens  must.  Thus  far, 
there  is  probably  no  diversity  of  opinion. 

It  was  said,  on  the  argument,  by  one  of  the  counsel,  but  not 
pressed,  that  the  police  patrolmen  were  to  be  appointed  so  that 
certain  persons  among  them  should  be  the  police  for  the  city 
of  New  York,  certain  others  for  Kings  county,  certain  others 
for  Richmond,  and  certain  others  for  Westchester  county,  and 
hence  it  was  argued  that  the  police  were  county  officers.  But 
the  act  is  not  so ;  it  creates  one  metropolitan  police  district, 
consisting  of  those  four  contiguous  counties,  and  creates  five 
commissioners  of  police,  who,  with  the  mayors  of  the  cities  of 
New  York  and  Brooklyn,  constitute  a  board  of  police,  and  au- 
thorizes this  board  to  appoint  a  superintendent  of  police  and 
police  patrolmen  and  other  officers,  '^for  the  whole  of  the  said 
metropolitan  police  district,  and  authorized  to  do  duty  in  any 
part  thereof,  without  regard  to  residence  or  county  lines." 

All  that  is  local  about  the  force  is,  that  the  board  of  super- 
visors of  the  county  of  New  York  is  to  determine  how  many 
shall  be  appointed  as  a  quota  of  the  patrol  force,  to  be  paid 
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for  by  said  county  ;  the  common  council  of  Brooklyn,  how  many 
shall  be  appointed  as  a  quota  to  be  paid  for  by  that  city ;  the 
supervisors  of  the  towns  of  Kings,  except  those  of  Brooklyn, 
how  many  shall  be  appointed  as  a  quota  to  be  paid  for  by  those 
towns,  and  the  supervisors  of  Richmond  and  Westchester,  re- 
spectively, how  many  shall  be  appointed  as  a  quota  for  those 
counties,  and  to  be  paid  by  them,  respectively.  But  the  whole 
control  of  the  whole  police  force,  the  designation  of  the  persons 
to  act  in  any  part  of  the  district,  and  of  the  number  so  to  act> 
and  the  times  and  places  when,  is  under  the  control  of  the 
board  of  police,  and  of  their  superintendent  and  other  officers 
appointed  by  it.  (}  6.)  The  district  is  to  be  divided  into  pre- 
cincts, without  regard  to  county  or  ward  boundaries,  and  one 
inspector  or  captain  of  police  and  four  sergeants,  are  to  be  as- 
signed to  each  precinct.  (§  10.)  They  may  be  assigned,  from 
day  to  day,  or  from  month  to  month ;  they  are  not  appointed 
for  a  particular  precinct ;  they,  like  military  officers,  are  as- 
signed to  a  particular  station,  to  remain  there  only  so  long  as 
the  head  of  the  department  may  see  fit.  Each  county  is  to 
furnish  its  quota  of  the  fund  necessary  to  pay  the  body  of  police, 
but  is  not  to  pay  it  to  or  for  any  particular  part  of  that  body, 
but  it  all  passes  into  the  treasury  of  the  state,  and  is  thence  to 
be  disbursed  for  the  general  purposes  of  the  act.    {i  27.) 

It  is  true  that  the  duties  to  be  performed  by  this  police  force 
have  heretofore  been  performed  through  county,  town  or  ward 
officers.  But  there  is  nothing  in  the  constitution  which  pre- 
vents the  legislature,  in  its  sound  discretion,  from  transferring 
the  performance  of  those  particular  duties  from  one  class  of 
officers  to  another.  At  common  law,  and  at  the  time  of  the 
adoption  of  this  constitution,  in  most,  if  not  all  the  counties^ 
the  sheriff  was,  in  some  sense,  head  of  the  police,  and  it  was 
his  special  duty  to  preserve  the  peace.  He  is  an  officer  who  is 
recognized  by  the  constitution,  and  whose  election  is  there 
specially  provided  for,  yet  that  part  of  his  duties  could  unques- 
tionably be  taken  from  him,  and  be  performed  by  others,  as  by 
the  mayor  of  a  city,  or  the  head  of  police.  Nor 'does  the  con- 
stitution declare,  or  necessarily  imply,  that  all  the  duties  which 
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had  formerly  been  part  of  the  duties  appertaining  by  the  law, 
as  it  then  stood,  to  a  particular  office,  should  always  remain 
either  as  appurtenant  to  that  office,  or  to  some  other  office  of 
equally  limited  local  extent. 

The  office  of  sheriff  could  not  be  stripped  of  all  its  duties, 
and  those  duties  be  all  transferred  to  another  officer ;  but  this 
implied  prohibition  applies  as  well  to  a  new  officer,  whose  power 
should  be  limited  to  a  single  county,  as  to  a  new  officer  whose 
power  should  extend  over  several  counties.  In  neither  case 
could  a  transfer  be  made  of  all  the  duties ;  and  it  is  as  much 
-within  the  competency  of  the  legislature  to  make  a  partial 
transfer  ol  those  duties  to  officers  who  shall  have  control  over 
several  counties,  as  it  is  to  make  it  to  one  who  shall  be  limited 
to  a  single  county.  The  language  of  the  constitution  was  not 
adopted,  by  the  framers  of  the  constitution,  without  discrimina- 
tion as  to  the  words  they  used.  It  is  that  ''all  county  officers, 
aU  city,  town  and  village  officers,"  shall  be  elected  or  appointed, 
&c,,  by  the  local  authorities.  It  is  not  that  all  the  duties  there- 
tofore performed  by  these  officers,  shall  be  thereafter  performed 
by  county  officers.  But,  knowing  and  intending  that  the  leg- 
islature should  regulate  the  duties  of  officers  as  it  should  find 
expedient,  from  time  to  time,  the  framers  of  the  constitution 
left  to  the  legislature  unrestricted  power  in  that  respect.  It 
might  be  that  .the  conductors  of  rail  roads  would  become  so 
negligent  of  the  safety  of  passengers,  that  fines  and  penalties 
would  not  be  a  sufficient  means  of  protection,  and  it  would  be- 
come necessary  to  have  a  public  officer  accompany  each  train, 
to  see  that  the  needful  regulations  were  observed.  It  might 
also  be  that  the  property  carried  on  these  roads  would  be  so  fre- 
quently stolen  that  it  would  be  expedient  to  have  an  officer 
attend  each  freight  train.  If  so,-  it  would  become  the  duty  of 
the  legislature  to  afford  that  means  of  protection  to  the  citizen 
and  his  property :  and  the  most  effectual  means  of  accomplish- 
ing it  might  be  to  organize  a  police  force,  to  be  appointed  by 
commissioners,  with  superintendents  under  them ;  and  it  would 
be  necessary  to  appoint  them  not  for  a  single  county,  nor  by 
the  local  authorities,  but  by  some  body  of  men  who  should  have 
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control  over  the  whole  route  of  the  road,  as  for  the  Erie  road, 
or  oar  great  Central  road,  or  the  Hudson  Riyer  road,  or  the 
Harlem  and  Albany  road.  A  similar  necessity  might  arise  on 
our  canals.  River  thieves,  on  the  waters  around  and  in  the 
vicinity  of  the*  city  of  New  York,  have  long  been  complained 
of.  They  may  extend  their  depredations,  (and  it  is  said  they 
have,)  to  the  neighboring  counties.  An  ordinary  police  force 
is  inefficient  against  them.  The  most  efficient  means  to  over- 
eome  them  might  be  a  force  of  men  appointed  for  New  York 
and  its  neighboring  counties,  with  one  head,  and  equal  power 
in  every  part  of  the  district.  The  constitution  shows  no  design 
to  cripple  the  legislature  of  its  power  of  affording  such  a 
remedy. 

In  all  these  cases  the  force  would  be,  as  this  is,  a  police 
force;  yet,  it  would  not  be  unconstitutional,  although  the 
officers  were  not  appointed  for,  or  by  local  authorities.  The 
poor  were  at  one  time  supported  by  towns,  and  the  overseers 
elected  or  appointed  for  those  towns.  The  responsibility  was, 
in  some  cases,  shifted  from  the  separate  towns  to  the  whole 
county.  As  yet,  it  has  not  been  extended  further,  as  a  general 
rule.  Can  it  be,  that  if  it  should  become  expedient,  in  some 
instances,  to  constitute  two  or  more  counties  into  one  district 
for  the  poor  of  those  counties,  and  to  have  the  overseers  elected 
or  appointed  for  the  whole  district,  this  could  not  be  done  ?  If 
the  power  may  be  exercised  in  any  of  these  cases,  then  officers, 
for  new  districts,  composing  several  counties,  although  perform- 
ing duties  formerly  performed  by  officers  of  counties  and  towns, 
<<  are  officers  whose  offices  are  created  after  the  adoption  of  the 
constitution,"  within  the  meaning  of  that  instrument,  and  they 
may  be  elected  by  the  people,  or  appointed  as  the  legislature 
may  direct.  ^ 

Then,  in  this  case  also,  these  being  officers  for  districts  not 
before  known,  although  performing  duties  formerly  performed 
by  county  or  town  officers,  may  also  be  appointed  as  the  legis- 
lature has  directed.  The  illustrations  that  have  been  produced, 
(and  more  might  be  furnished,  and  others  are  referred  to  in  the 
defendants'  points,  in  acts  already  passed,)'  show  that  there 
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were  good  reasons  why  this  power  should  have  been  allowed  to 
the  legislature,  and  that  it  is  thus  within  the  probable  intent 
of  the  constitution ;  and  as  the  power  is  within  the  express 
and  literal  words  of  the  constitution,  which  applies  to  all  offices 
thereafter  created  and  this  office  was  thereafter  created,  it 
follows,  that  the  letter  and  spirit  of  the  constitution  concur  in 
sustaining  the  law  now  under  consideration. 

The  journal  of  the  convention  which  framed  the  present 
constitution,  and  the  address  made  by  the  members  of  that 
body,  have  been  referred  to,  to  prove  that  a  cardinal  object  of 
that  instrument  is  '^  to  reduce  and  decentralize  the  patronage 
of  the  executive  government ;"  and  that,  accordingly,  in  the 
language  of  that  address,  ''  the  most  important  state  officers 
are  made  elective  by  the  people  of  the  state,  and  most  of  the 
officers  of  cities,  towns  and  counties  are  made  elective  by  the 
votes  of  the  locality  they  serve.''  The  address  thus  speaks  of 
the  constitution  as  it  is,  and  refers  to  it  to  show  in  what  in- 
stances this  principle  is  carried  out — and  speaks  of  it  as  a 
limited,  not  an  unlimited,  principle ;  it  applauds  the  constitu- 
tion, notibr  any  implied  restraint  which  it  contained  on  the 
power  of  the  legislature  to  elect  new  officers  and  to  control  the 
mode  of  their  appointment,  whether  by  the  governor  and  senate 
or  by  districts  or  localities — but  for  the  clear  and  unambiguous 
provisions  by  which  it  was  expressly  declared  that  certain 
officers  who  were  named  in  the  constitution  should  be  elected 
or  appointed  by  the  local  authorities.  It  referred  to  those 
thus  named,  and  called  on  the  people  for  approbation  of  their 
labors,  because  thpse  special  provisions  were  made,  not  under 
the  idea  that,  having  provided  for  some  cases  of  decentraliza- 
tion, they  had  thereby  infused  into  the  constitution  a  spirit 
which  must  extend  it  to  others.  They  accordingly  distinguish, 
and  in  the  clause  last  quoted,  speak  not  of  all.  but  of  most  of 
the  county,  town  and  city  offices,  and  of  their  being  elective. 
The  framers  of  the  constitution,  in  specifying  the  instances 'to 
which  this  principle  was  applied,  acted  on  the  wise  rule  of 
•hanging  the  elemental  law  in  particular  cases,  the  effect  of 
which  was  plain  to  their  perception — not  on  some  broad  theo- 
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retical  idea,  whose  extent,  with  its  conseqaences  and  resnltSi 
must  be  left  to  time  or  chance  to  discover.  The  appointment 
of  officers  for  districts  larger  than  comities,  they  left  at  large 
to  the  legislature,  in  the  confidence  that  in  a  republic  the  people 
may  rely  with  safety  upon  a  legislature  one  part  of  which  is 
annually  elected,  or  will  have  the  remedy  in  their  own  hands  at 
a  succeeding  election. 

It  is  said  that  the  law  attempts  to  transfer  the  police  prop- 
erty belonging  to  the  cities  of  New  York  and  Brooklyn  to  the 
new  board  of  police,  {i  15.)  If  it  did,  that  would  not  avoid  the 
whole  act.  The  section  (15th)  in  which  this  supposed  transfer 
is  made  is  a  distinct  and  separate  one,  and  may  be  rejected 
and  yet  the  rest  of  the  act  be  effectual.  The  case  of  Warren  v. 
The  City  of  Charlestown,  (2  Crray,  101,)  states  a  sensible  rule^ 
which  is,  substantially,  that  when  the  parts  of  an  act  are  so 
blended  together  that  the  unconstitutional  part  cannot  be  struck 
out  without  thereby  leaving  the  act  in  such  a  condition  that  it 
would  defeat  the  intention  of  the  legislature — or  when  the  un- 
constitutional part  was  manifestly  the  very  object  of  the  law, 
there  the  whole  must  fall  together.  So  it  would  foUow  here, 
that  if  all  this  law  be  unconstitutional  except  the  part  repealing 
statutes  inconsistent  with  it,  that  repealing  clause  must  fall  also. 
But  the  section  as  to  property  is  a  comparatively  unimportant 
part  of  the  act.  Its  great  object  evidently  is  to  obtain  a  new  and 
efficient  organization  of  police  for  the  new  district.  The  15th 
section,  however,  expressly  declares  that  the  ownership  of  the 
property  referred  to,  and  the  use  of  the  same,  shall  be  according 
to  the  ordinances  of  the  common  councils  of  the  two  cities  respect- 
ively. If  that  property  is  held  by  those  cities  under  an  obliga- 
tion or  trust  to  allow  it  to  be  used  for  police  purposes,  it  may  well 
be  that  any  police  force  that  may  be  acting  for  the  benefit  of 
those  cities  may  be  entitled  to  such  use  of  them. 

The  judgment  of  the  special  term  in  favor  of  the  defendants, 
should  be  affirmed,  with  costs,  to  be  paid  by  the  relator. 

Peabodt,  J.  The  claim  of  the  plaintiffs  herein  is,  that  tha 
defendants  have  usurped  the  offices  of  police  oommissionexfi 
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and  are  exercising  the  powers  of  those  officers  in  certain  terri- 
tory of  the  state,  in  violation  of  law,  and  they  ask  to  haye 
them  ousted  therefrom  by  the  judgment  of  this  court.  They 
also  ask  to  have  the  relator  adjudged  entitled  to  hold  the 
office  of  such  commissioner,  which  he  did  hold  until  removed  by 
the  usurpation  of  defendants.  The^  defendants  answer,  that, 
pursuant  to  an  act  of  the  legislature  of  the  state  of  New  York, 
passed  April  15,  1857,  entitled,  "  An  act  to  establish  a  Metro- 
politan Police  District,  and  to  provide  for  the  government  there- 
of,*' they  were,  by  the  governor,  with  the  consent  of  the  senate, 
appointed  commissioners  of  police,  and  thereby  became  and  still 
are  authorized  to  perform  the  duties  enjoined  by  said  act.  To 
this  answer  the  plaintiffs  demur,  and  to  sustain  their  demurrer 
rely  on  the  unconstitutionality  of  the  act.  They  say  that  the 
act,  in  its  general  scope  and  effect,  is  at  variance  with  the  spirit 
and  purposes  of  the  constitution. 

First.  That  it  is  so,  in  creating  a  new  district  or  division 
of  the  state,  unknown  to  the  constitution,  for  governmental 
purposes. 

Secondb  That  it  conflicts  with  the  spirit  of  decentralization 
which  pervades  the  constitution,  in  conferring  on  the  executive 
of  the  state  the  power  of  appointing  commissioners  to  these 
offices,  comparatively  local  in  their  character. 

Third.  That  the  act  is  unconstitutional  in  giving  to  the  use 
of  the  commissioners,  the  police  property  of  the  city  of  New 
York,  which, 'it  is  said,  is  the  private  property  of  the  city. 

By  this  act  the  counties  of  New  York,  Kings,  Richmond  and 
Westchester  are  constituted  a  "Metropolitan  Police  District," 
and  the  governor,  with  the  consent  of  the  senate,  is  authorized 
to  appoint  five  commissioners  to  the  offices  held  by  the  defend- 
ants, whose  duty  it  shall  be  to  take  charge  of  the  police  of  said 
district,  appoint  and  remove  members  of  the  corps,  and  gener- 
ally to  take  entire  control  and  direction  of  the  administration 
of  police  throughout  the  territory  constituted  such  police  dis- 
trict. This  law  erects,  it  is  said,  a  new  governmental  district 
miknown  to  the  fundamental  law.  The  constitution  having 
recognized  all  the  civil  governmental  districts  of  the  state. 
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gave  them,  it  is  argued,  perpetuity  by  its  sanction,  and  by 
necessary  implication  forbade  the  legislature  to  erect  for  any 
purpose  of  civil  government  permanent  districts  unknown  to  it 

The  constitution  does,  it  is  true,  recognize  certain  govern- 
mental districts  of  the  state  as  then  existing.  It  does  this- 
incidentally  more  than  once.  It  does  no  more  than  recognise 
them,  however.  It  does  not  erect  or  expressly  sanction  them. 
They  existed  prior  to  the  constitution,  and  Were  not  disturbed 
by  it,  but  were  suffered  to  remain  as  they  had  been  theretofore. 
The  constitution,  therefore,  has  had  nothing  to  do  with  them, 
or  the  fact  of  their  existence,  except  silently  to  tolerate  them, 
and  perhaps  provide  for  the  alteration  of  some  of  them,  un- 
der certain  circumstances.  These  districts  are  counties,  cities, 
towns  and  villages.  They  existed  prior  to  the  constitution,  and 
were  by  it  left,  without  other  sanction  than  what  may  be  im- 
plied from  expressions  no  more  significant  of  it  than  mere  ref- 
erence to  them  by  generic  terms  in  the  distribution  of  the 
powers  of  government.  Nothing  in  the  mode  of  reference 
indicates  that  they  must  remain  as  they  were,  or  that  they  may 
not  be  altered  in  their  form  or  extent,  or  that  the  territory 
which  then  constituted  one  of  these  districts  was  expected  to 
continue  to  do  so.  On  the  contrary,  as  to  some  of  them,  the 
power  to  alter  them  is  recognized  in  that  fundamental  law  ;  and 
as  to  the  others,  there  is  nothing  On  the  face  of  that  instru- 
ment to  suggest  the  impropriety  or  impracticability  of  alter- 
ations. • 

But  suppose  that  it  had  enacted,  and  so  created  these  dis- 
tricts of  the  extent  and  proportions  they  now  possess ;  and  sup- 
pose it  had  gone  further,  and  ordained  that  they  should  remain 
intact  and  as  they  were  made,  until  altered  or  abolished  by 
some  power  of  equal  dignity  with  that  which  created  them,  ^nd 
that  no  such  alteration  had  been  made ;  when  for  some  purpose, 
to  acquire  some  benefit  or  avoid  some  evil  common  to  two  or 
three  or  four  of  them  adjacent  to  each  other,  they  unite,  or  are 
united  in  a  legislative  enactment,  for  that  single  purpose — to 
supply  a  want  peculiar  to  the  particular  section  of  territory 
embraced  in  them — would  such  a  law  be  invalid,  as  violating 
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the  spirit  of  the  constitution,  ty  infringing  those  divisions,  ihej 
being,  as  in  the  present  case,  recognized  in  it  as  existing  for 
general  governmental  parposes  ?  The  four  counties  embraced  in 
this  district  are  certainly  peculiar,  in  embracing  and  lying  con* 
tiguons  to  the  great  metropolis  of  the  western  hemisphere. 
From  this  circumstance,  if  no  other,  they  must  have  wants  and 
interests  peculiar  to  themselves  and  common  to  them  all.  Their 
situation  in  this  respect,  it  is  apparent,  must  call  for  an  admin* 
istration  of  police  which  would  be  quite  unnecessary  and  inex- 
pedient in  most,  and  perhaps  in  all  other  parts  of  the  state.  The 
counties,  as  such,  are  not  dissolved.  As  counties  they  still  exist 
for  all  general  purposes,  and  the  governmental  departments 
sanetioned  or  recognized  by  the  constitution  are  not  violated, 
but  remain  in  their  integrity.  A  law  applicable  to  the  terri- 
tory embraced  in  four  of  them  is  made  to  supply  a  want  at  onoe 
common  and  peculiar  to  them  alone,  of  all  the  state. .  Indeed,  as 
the  constitution  recognizes  the  divisions  of  the  state  into  coun- 
ties, and  is  said  thereby  to  have  sanctioned  them,  so  does  this 
act  recognize  the  districts  of  territory  embraced  in  these  coun- 
ties, respectively,  as  constituting  those  governmental  depart- 
ments, and  in  this  respect  it  may  be  said,  in  some  sense,  to  lend 
its  sanction  to  their  existence,  for  the  purposes  for  which  they 
were  created,  certainly  to  refrain  from  any  disintegrating  inva- 
sion of  them. 

Suppose  some  other  local  subject  of  legislation  to  exist  in. 
several  contiguous  counties — a  valuable  fishery,  for  instance, 
which  required  legislation  for  its  preservation  or  management — 
it  would  hardly  be  claimed  (as  is  claimed  here)  that  a  legisla- 
tive enactment  on  that  subject,  applicable  to  those  counties 
al<me,  was  hostile  to  the  spirit  of  the  constitution,  because  it 
was  so  applicable  to  more  than  one  county  and  less  than  the 
whole  state ;  that  the  territory  embraced  in  it  was  thereby 
made  a  governmental  district  of  the  state,  inconsistent  with, 
because  not  sanctioned  by,  the  constitution.  But  we  are  un- 
able to  see  why  it  might  not  be  claimed  with  equal  propriety. 

This  act  provides  a  system  of  police  administration  for  a  cer- 
tain section  of  the  state,  in  which  the  legislature  have  decided 
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tbat  a  peculiar  system  was  required.  We  see  nothing  more 
than  this  in  the  act  pertinent  to  the  objection  we  are  now 
considering.  The  fact  that  the  section  of  country  thus  pro- 
yided  for  lies  in  one  or  more  counties,  or  embraces  the  whole 
of  a  county,  or  more  than  one,  cannot,  we  think,  be  important 
in  determining  the  question  raised  by  this  point.  It  is  not 
pretended  that  there  is  any  thing  expressed  in  the  constitution 
incouMstent  in  this  respect  with  the  act  in  question.  The 
claim  of  the  plaintiffs  is  only  that  the  constitution,  having  rec- 
ognized, and  thereby  sanctioned  certain  goyemmental  divisions, 
counties,  towns,  cities,  villages,  &c.,  other  divisions  for  govern- 
mental purposes  are  inconsistent  with  its  intent,  unauthorized, 
and  by  implication,  forbidden  by  it.  This  argument  would 
seem  to  have  more  force,  if  the  constitution  had  assumed  to 
divide  the  state  for  general  purposes  of  administration,  either 
by  declaring  new  or  expressly  ratifying  the  old  districts.  It 
might  then  be  argued  with  more  force,  that  the  people,  with 
whom  is  the  sovereign  power,  by  their  convention  had  entered 
on  that  field  of  duty,  and  having  established  or  declared  certain 
divisions  of  their  territory,  must  be  held  to  have  exhausted  the 
subject  by  making  or  declaring  all  the  divisions  they  deemed 
expedient,  and  that  a  negative  or  restrietion  on  the  power  of 
their  humble  servaqts,  the  legislature,  was  thence  to  be  in- 
ferred. But  this  they  have  not  done.  The  constitution  does 
not  enter  on  that  field  of  labor  at  all,  either  to  originate  divis- 
ions or  declare  those  already  made.  It  does  not  take  up  the 
subject  for  treatment,  or  treat  it  at  all ;  and  the  fact  that  in  the 
distribution  of  powers  by  it,  certain  powers  of  local  administra- 
tion are  conferred  on  these  divisions,  and  the  divisions  in  that 
manner  recognized,  and  perhaps  sanctioned  by  it,  is  not  suffi- 
cient to  authorize  the  inference  of.  a  restriction  from  making 
any  other  divisions  not  in  their  own  nature  positively  inconsist- 
ent with  those  existing. 

But  we  are  unable,  in  any  view  of  the  subject,  to  consider 
this  act  as  creating  a  new  governmental  district  of  the  charac- 
ter which  would  be  inconsistent  with  any  general  division  of 
the  state.    Those  divisions  are  for  general  governmental  pur- 
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poses.  A  county,  for  instance^  is  a  quasi  corporation,  and  as 
Bucli  has  many  powers  of  self-government.  It  is  one  of  several 
divisions  of  the  same  character,  all  of  which,  taken  together, 
make  up  and  compose  the  state.  They  are  members,  so  to 
speak,  of  the  state.  A  county  is  an  attribute  or  feature  of  the 
state.  It  has,  by  virtue  of  its  own  character,  inherently,  many 
classes  of  powers.  Many  of  the  attributes  of  sovereignty  by  our 
law  are  vested  in  counties  as  such.  The  division  of  the  state  into 
counties  is  not  for  any  one  purpose,  or  any  particular  number  or 
class  of  purposes.  It  is  for  the  general  purposes  of  government 
The  origin  and  history  of  this  governmental  division,  as  well  as 
modern  legislation,  have  given  to  the  term  a  definite  meaning ; 
and  wherever  the  jurisprudence  of  a  country  is  derived  from 
the  common  law,  the  term  is  believed  to  be  in  familiar  use,  and 
to  have  a  signification  very  similar  to  that  it  has  with  us. 

This  statute,  so  fiu:  from  creating  any  new  governmental 
division  of  the  state  for  general  purposes^  (which  it  is  said 
the  legislature  is  not  authorized  to  do,)  merely  enacts  a  law 
on  one  particular  subject,  for  a  district  of  territory  embraced 
in  four  counties,  limiting  its  operation  to  that  district.  If,  from 
the  general  spirit  of  the  constitution,  a  negative  is  to  be  implied 
on  the  power  of  the  legislature  to  make  new  governmental  de- 
partments, or  divisions  of  the  state,  the  principle  has  no  appli- 
cation to  a  case  like  this.  This  act  is  not  within  the  spirit  of 
the  argument  on  that  subject.  The  district  created  by  it  is 
but  a  section  of  territory  of  the  state,  designated  and  distin- 
guished from  its  other  territory  only  for  the  purpose  of  the  appli- 
cation of  this  law,  and  in  no  just  sense  a  governmental  district; 
which  is  the  only  kind  of  division  to  which  the  reasoning  of  the 
plaintiff  is  applicable. 

The  second  objection  to  the  constitutionality  of  the  law — that 
based  on  the  idea  that  vesting  the  power  of  appointment  to 
these  ofSces  in  the  general  executive  of  the  state,  is  contrary  to 
the  spirit  of  decentralization  pervading  that  instrument — has. 
been  carefully  considered.  That  spirit  does  appear,  on  exam- 
ination of  the  instrument,  to  have  been  active  in  giving  direc- 
tion and  tone  to  the  legislation  embraced  in  it    As  to  local 
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oJBices,  they  being  usoally,  if  not  always,  for  eome  general  goy 
emmental  district  of  the  state,  they  are  yery  generally  filled 
by  election  or  appointment  in  the  district  for  which  they  are 
constituted.  Those  for  counties,  for  instance,  are  yery  gener^ 
ally  filled  by  appointment  or  election  within  the  connty.  A 
Coanty  is  a  general  goremmental  division,  the  largest  known 
ip  oar  state.  It  has  appropriate  officers  for  transacting  its- 
own  businesa.  Its  clerk,  supervisors,  sheriffs  and  other  officers 
me  ready  for  nse  for  the  purpose  of  conducting  an  election  or 
making  an  appointment.  It  has  a  regular  permanent  organisa- 
tion for  its  use,  for  purposes  of  the  kind  generally,  whenever 
action  by  it  in  such  matters  is  called  for ;  and  as  to  such  dis- 
tricts, local  election  or  appointment  is  practicable  and  conven* 
lent*  It  has  always  at  hand  the  machinery  for  making  its  own 
officers,  either  by  election  or  appointment,  and  the  constitution, 
in  accordance  with  its  general  tone  and  spirit,  provides  expressly 
{art.  10,  §  2)  that  "  all  county  officers,  whose  election  or  appoint- 
ment is  not  provided  for  by  the  constitution,  shall  be  elected  by 
the  electors  of  the  respective  counties,  or  appointed  by  the 
boards  of  supervisors,  or  other  county  authorities,  as  the  legis* 
lature  shall  direct.^ 

Without  pursuing  the  inquiry  as  to  the  extent  to  which  the 
constitution  carries  the  theory  of  decentralization,  and  without 
answering  the  question  whether  that  spirit,  as  exhibited,  is  so 
dominant  as  to  control  beyond  the  letter,  so  that,  in  the  absence 
of  express  provision  on  the  subject,  the  legislature  would  be  in- 
hibited by  it  from  conferring,  on  the  general  executive,  the 
power  of  appointment  to  offices  like  these,  covering,  as  they  do, 
territory  of  greater  extent  than  any  general  governmental 
division  of  the  state,  and  as  to  which  local  appointment  would 
seem  to  be  impracticable,  and  local  election,  (to  say  the  least,) 
inconvenient,  we  proceed  to  an  express  provision  on  the  subject, 
which  seems  to  us  to  control  on  this  point,  and  save  the  neces- 
jiity  of  speculation  as  to  the  spirit  of  that  instrument.  Art. 
10,  sec.  2,  after  providing  for  the  election  or  appointment  of  all 
county,  city,  town  and  village  officers  whose  election  or  appoint- 
ment had  not  been  otherwise  provided  for,  proceeds  as  follows : 
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''AH  Other  officers,  whoee  election  or  appointment  is  not  pro- 
Tided  for  by  this  constitution,  and  all  officers  whose  offices  may 
hereafter  be  created  by  law,  shall  be  elected  by  the  people,  or 
appointed  as  the  legislature  may  direct."  Here  is^foond  ex- 
press anthority  for  the  legislature  to  determine  as  to  all  officers 
whose  offices  should  thereafter  be  created  by  law,  whether  they 
should  be  elected  or  appointed,  and  we  think  authority  ftirther 
to  decide,  haw  they  should  be  so  elected  or  appointed.  Now, 
if  these  offices  have  been  created  by  law,  since  the  adoption  oT 
the  constitution,  this  provision  authorizes  the  legislattire  to 
direct  the  filling  of  them  by  election  or  appointment,  at  their 
pleasure.  The  act  in  question  became  a  law  ten  years  after  the 
adoption  of  the  constitution.  The  offices  created  by  it,  there- 
fore^ were  created  long  after  the  date  of  the  constitution. 

But  while,  as  has  been  said,  it  is  very  certain  that  these  offices 
have  been  created  (if  they  have  any  valid  existence)  since  the 
constitution  went  into  effect,  it  seems  equally  clear  that  they 
are  not  county,  city,  town  or  village  offices,  within  the  meaning 
of  these  terms  as  used  there,  and  that  the  provisions  in  regard 
to  offices  of  those  classes  therefore  does  not  apply  to  them. 
What  particular  adjective  would  express  the  territorial  extent 
of  their  jurisdiction,  it  is  not^  perhaps,  easy  to  say,  and  it  is  not 
at  all  important  for  us  to  determine.  The  provision  of  the  con- 
stitution just  referred  to,  seems  to  us  as  broad  and  comprehen- 
sive as  its  terms  import,  and  to  embrace,  literally,  all  offices 
created  by  law  after  the  constitution  went  into  effect.  Nothing 
in  the  context  suggests  a  more  limited  meaning,  and  the  terms 
are  too  plain,  and  their  meaning  too  patent,  to  call  fer  construction. 

But  the  plaintiffs  insist  that  the  offices  themselves  are  not 
legally  constituted.  Their  argument  seems  to  go  the  length  of 
assailing  the  entire  validity  of  the  offices,  and  disputing  their 
legal  existence.  Without  dwelling  on  the  point,  not  pressed  on 
the  argument,  that  the  existence  of  the  offices  is  not  properly  in 
controversy  here,  where,  for  the  purposes  of  this  action,  their 
existence  is  admitted,  the  reasoning  on  this  point  has  already 
been  mostly  answered  in  the  earlier  part  of  this  opinion,  in  con- 
iUeriBg  the  first  point  treated,  relating  to  the  territorial  divis- 
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ion  created  by  this  act.  Bnt  the  duties  of  the  offices,  and  the 
whole  subject  matter  of  the  act,  to  wit^  the  administration  of 
police,  are  said  to  be  local,  and  in  their  nature  properly  matters 
of  county  or  local  cognisance  exclusively ;  and  hence,  it  is 
said  that  the  creation  of  offices  for  this  anomalous  district  is 
an  evasion  of  the  constitution,  and  in  fraud  of  it.  And  it  must 
be  admitted  that  the  discharge  of  this  class  of  the  duties  of  gov- 
ernment has  usually  been  intrusted  to  the  county  or  locality ; 
but  this  has  been  for  reasons  of  convenience  merely.  There  is 
nothing  in  the  law  on  the  subject,  constitutional  or  otherwise, 
and  nothing  in  the  nature  of  police  which  renders  its  admin- 
istration exclusively  or  primarily  local,  or  limits  it  to  the  coun^ 
or  other  district.  No  duty  of  the  state  or  sovereignty  is  more 
general  or  comprehensive  in  its  own  nature  than  the  duty  of  pre- 
serving the  peace  throughout  its  territory  ;  of  preventing  crime, 
protecting  the  rights  of  persons  and  property,  guarding  the 
public  health,  preserving  order  at  elections,  and  the  other  nu- 
merous duties  provided  for  by  this  act,  and  enjoined  on  these 
officers.  (11  Peters,  102.  88  Maine  R.  560.  7  Cusking, 
86.    12  Pickering,  184.) 

The  right  of  the  public,  and  of  each  citizen,  to  protection 
from  the  evils  of  lawless  aggression,  is  a  right  directly  against 
the  sovereign  power.  Equally  direct  and  immediate  is  the  cor- 
responding duty  of  the  sovereign,  and  the  fact  that  the  state 
has  been  accustomed  to  bestow  this  protection,  to  perform  these 
duties  indirectly  and  through  the  instrumentality  of  its  mem- 
bers or  departments,  does  not  diminish  or  show  the  want  of 
power  in  the  state  to  do  it  directly,  when,  in  its  judgment,  it 
becomes  necessary  or  expedient ;  nor  is  the  duty  of  the  state  to 
its  citizens,  any  more  than  the  duty  of  one  individual  to  another, 
discharged  by  simply  conferring  on  its  departments  or  agents 
authority  to  perform  it.  If  they  fail  to  perform  it  properly, 
(of  which  the  state  alone  is  judge,)  it  is  the  plain  right  as 
well  as  duty  of  the  state  to  interpose,  and  directly,  {by  its 
own  right  arm,  if  necessary,)  afford  its  citizens  the  protec- 
tion and  security  which,  as  a  compensation  for  the  natural 
rights  they  as  individuals  surrender,  and  the  pecuniary  and 
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other  burthens  they  assume  by  becoming  subjects  and  membeiB 
of  it,  it  has  undertaken  to  guaranty  them. 

The  other  objection  to  the  law,  relating  to  the  property  of 
the  city,  in  use  for  police  purposes,  it  is  not  necessary  to  con- 
sider. The  validity  of  the  act,  for  the  purposes  of  this  case, 
does  not  depend  at  all  on  the  validity  of  it  in  that  particular 
feature.  If  it  be  invalid  in  respect  to  that  particular  provision, 
the  rest  of  it  is  so  little  dependent  on  that,  and  is  so  capable 
of  being  enforced  beneficially,  and  its  general  purposes  attain- 
ed without  it,  that  the  validity  of  the  act  generally  would  not 
be  controlled  or  affected  by  a  rejection  of  that  part  of  it. 

The  conclusion,  therefore,  is,  that  the  act  in  question,  in  its 
general  features,  is  not  repugnant  to  the  constitution,  and  judg- 
ment fi>r  the  defendants,  on  the  demurrer,  must  be  affirmed. 

KoosEVELT,  J.  The  legislature,  at  its  last  session,  urged  no 
doubt  by  considerations  of  what  was  deemed  sound  public  policy, 
determined  to  make  an  entire  change  in  the  local  administration 
of  the  city  of  New  York  and"  the  three  adjacent  counties.  They 
accordingly  passed  an  act,  the  general  object  of  which  is  well 
expressed  in  its  title:  ^'To  establish  a  Metropolitan  Police 
District,  and  to  provide  for  the  government  thereof."  And  the 
question  is,  can  the  legislature,  under  the  present  constitution, 
by  a  species  of  federative  union,  provide  for  "  the  government" 
of  the  cities  and  counties  of  the  state,  through  the  interven- 
tion of  commissioners  appointed  by  the  central  executive, 
and  by  the  aid  of  deputies  and  subordinates  appointed  by  such 
commissioners. 

A  preliminary  difficulty  will  no  doubt  suggest  itself  to  some 
minds  not  familiar  with  our  legal  history,  in  this  seeming  appeal 
finom  the  legislative  to  the  judiciary  department.  The  point, 
however,  has  been  long  since  settled.  Constitutions,  it  has 
been  held,  are  compacts  or  contracts,  the  parties  to  which 
are  the  people,  in  their  sovereignty,  on  the  one  hand,  and 
the  people's  delegated  -functionaries,  through  their  oath  of 
effice,  on  the  other.  They  are  also  powers  of  attorney,  confer- 
ring authority  but  confining  its  exercise.    As  laws  they  are 
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created  eommisBionerB,  and  their  appointees  are  or  are  not, 
in  sabstance,  city  and  coanty  officers?  If  they  are,  the  legis- 
latnre  had  no  power  to  take  the  selection  or  appointment  from 
the  electors  of  the  city  or  county  and  also  from  the  ^'  authorities 
thereof.''  As  originally  introduced,  the  bill,  it  is  admitted,  was 
obnoxious  to  this  objection.  It  was  confined  exclusively  to  the 
city  of  New  York,  and  yet  the  appointments,  as  now,  were  to 
be  made  by  the  governor  of  the  state,  who,  although  in  one 
sense  an  authority  of  the  city,  is  clearly  not  so  in  the  sense  of 
the  constitution.  That  bill,  however,  yielding  to  the  constitu- 
tional difficulty  referred  to,  was  abandoned  by  its  authors,  and 
the  present,  creating  a  board  with  jurisdiction  over  a  district 
of  four  counties,  substituted  in  its  place.  And  the  question  is, 
can  a  bill  thus  confessedly  framed  to  avoid  constitutional  diffi- 
culties, or,  as  the  plaintiff's  counsel  contend,  to  evaSe  oonstitn- 
tional  injunctions  be  sustained  by  the  courts  ? 

It  is  a  well  settled  principle,  as  already  stated,  in  American 
jurisprudence,  that  where  a  constitution  and  a  statute  are  in 
conflict,  the  latter  must  yield  to  the  former — the  lower  to  the 
higher  law.  And  it  is  equally  well  settled,  and  was  so,  long 
before  the  adoption  of  the  constitution  of  1847,  that  an  appeal 
in  such  cases,  and  in  such  cases  only,  lies  from  the  legislative 
to  the  judiciary  department.  Such  an  appeal,  it  is  presumed, 
cannot  be  taken  away  even  by  express  enactment.  For,  al- 
though the  legislature,  under  the  new  constitution,  have  power 
{art.  6,)  to  alter  and  regulate  the  jurisdiction  and  proceedings 
of  the  courts,  it  is  only  "  the  same  power  (in  that  respect)  as 
they  theretofore  possessed." 

To  test  then  the  validity  of  the  present  bill,  let  us  take  as  an 
illustration  the  case  of  a  sheriff.  The  governor  of  the  state  it 
must  be  conceded,  could  not  be  authorized  by  the  legislature  to 
appoint  a  sheriff  either  by  that  or  any  other  name.  Sheriffs,  says 
the  constitution,  shall  be  chosen  by  the  electors  of  the  respect^ 
ive  counties.  An  enactment,  therefore,  that  sheriffs  should 
from  thenceforth  be  called  marshals  or  commissioners,  and  that 
as  marshals  or  commissioners,  they  should  be  appointed  by 
the  governor,  would  be  clearly  void.    The  mere  ceremony, 
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baweyer  high  and  however  solemn,  of  a  new  baptism  by  the 
•enate  and  assemblj,  womld  not  save  it.  The  constitution 
intended  something  more  than  a  name.  It  required  that 
certain  ^notions  of  goyemment  should  be  discharged  by  cer* 
tain  local  officers  of  local  origin.  It  did  not  intend  that  the 
electors  of  the  eoonty  should  enjoy  the  barren  privilege  of 
choosing  two  syllables.  What  then,  in  the  year  1847,  was  the 
legal  and  well  understood  acceptation  of  the  term  sheriff? 
Sheriffs  or  shire-reeves,  as  they  were  once  called,  are  defined  in 
the  old  law  books  to  be  the  chief  officers,  under  the  king,  of 
their  respective  shires,  having  the  custody,  keeping,  command 
and  government,  in  some  sort,  of  the  respective  localities  com- 
mitted to  their  charge,  with  power  to  serve  process,  to  return 
juries,  to  make  execution,  and  to  keep  the  peace.  {Ceke  Lit. 
168 ;  DaU.  Sh,  5.)  And  to  this  end  they  might  appoint  as 
many  deputies  as  they  should  think  proper.  (1  R.  S.  378.) 
Such,  in  general,  were  the  functions  of  sheriffii ;  and  such^ 
therefore,  in  making  these  officers  elective  by  the  people,  were 
the  functions  which  the  constitution  intended  should  be  dis- 
charged by  the  immediate  nominees  of  the  local  electors,  as 
distinguished  from  the  more  remote  recipients  of  central  pat^- 
ronage.  Do  then  the  functions  of  the  newly  created  and 
appointed  police  commissioners  correspond,  in  their  substance 
and  general  outline,  with  those  above  described  as  constituting  > 
the  elective  office  of  sheriff?  With  the  exception  of  returning 
jurors  and  serving  civil  process,  there  is,  in  their  general  attri- 
butes no  substantial  difference.  Nor  is  there  any  as  to  the 
power  of  appointing  deputies,  both  superior  and  inferior,  regu- 
lar and  special,  under  the  name  of  the  "  police  force,  for  the 
whole  of  the  said  the  Metropolitan  District."  Their  authority, 
it  is  true,  is  not  confined  to  "  county  lines,"  and  the  deputy  of 
one  may  act  in  either  of  the  four  counties.  But  it  will  hardly 
be  contended  that  the  legislature  could,  consistently  with  the 
constitution,  take  from  the  people  the  election  of  sheriffs,  merely 
by  creating  sheriffs  for  two,  or  three,  or  even  four  counties, 
instead  of  one,  and  then  calling  them  commissioners,  and  eom^ 
missioner's  deputies,  instead  uf  sheriffs,  and  sheriff's  deputiea. 
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Sach  a  mode  of  evading  a  priyate  contract  no  court  could  Bane* 
tion.  And  if  it  be  "  the  duty  of  the  courts  of  justice,"  as  the 
revised  statutes  declare  it  shall  be,  in  the  construction  of  every 
private  written  contract  relating  only  to  a  mere  foot  of  real 
estate,  "  to  carry  into  effect  the  intent  of  the  parties  so  &r  as 
such  intent  can  be  collected  from  the  whole  instrument,"  how  muck 
more  is  it  their  duty  to  do  so  when  construing  and  cnfordng 
the  great  contract  which  expresses  the  intent  of  the  people  on 
the  one  side,  and  the  obligations  of  their  representatives  on  the 
other,  in  regard  to  the  entire  government  of  the  body  politic  ? 
I  have  referred,  in  the  example  cited,  to  the  case  of  sheriffs. 
They  are  properly  elective  officers  of  counties,  and  of  the  city 
of  New  York  only  as  a  county.  The  objections  stated  will 
equally  apply  to  the  case  of  city  officers  as  such — ^the  mayor, 
recorder,  city  judge  and  chief  of  police  and  their  subordinates. 
The  act  in  question,  so  far  as  relates  to  police  administra- 
tion, substantially  nullifies  them  alL  It  ignores  the  recorder 
and  city  judge,  places  five  commissioners,  appointed  by  the 
governor,  over  the  mayor  to  outvote  him,  and  supersedes 
the  chief  formerly  appointed  by  the  city  "authorities"  by 
another  chief  called  a  "  General  Superintendent,"  to  be  ap- 
pointed by  the  governor's  commissioners.  This  is  some- 
thing more  than  simple  evasion  :  it  is  absolute  nullification  of 
the  "  electors  of  the  city"  and  of  the  "  authorities  thereof." 
It  is  a  sort  of  political  decapitation  of  both  the  people  and  the 
people's  functionaries.  From  the  first  meeting  of  the  new 
board,  (sec.  31,)  all  the  power  and  authority  before  conferred 
by  law  upon  the  old  board,  or  upon  the  mayor,  recorder  and 
city  judge  as  police  commissioners,  or  upon  the  mayor,  as  head 
of  the  police  department,  or  relating  to  police  government  ap- 
pointments, or  discipline,  is  conferred  upon,  and  of  course  trans- 
ferred to,  the  new  commissi'oners  of  the  central  power.  All  the 
subordinate  police  officers  of  the  city,  therefore,  from  the  gen- 
eral superintendent  under  the  commissioners  down  to  the 
humblest  doorman,  with  salaries  in  the  aggregate  amounting  to 
more  than  a  million  of  dollars,  and  varying  from  three  thousand 
each  to  as  many  hundreds,  instead  of  being  appointed,  if  ap- 
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pointed  at  all,  by  the  anthorities  of  the  city,  as  directed  by  the 
oonstitntion,  are  henceforth  to  receive  their  commissiona  on  the 
fiat,  indirectly,  of  the  execatiye  of  the  state.  In  other  words, 
they  are  to  look  to  Albany  and  not  to  New  York  as  the  source 
of  their  political  existence.  The  authorities  of  New  York — the 
authorities  chosen  by  the  yotes  of  the  electors  of  New  York — the 
mayor,  recorder  and  city  judge  designated  by  a  previous  constitu- 
tional statute  for  the  purpose  of  making  all  the  subordinate  ap- 
pointments in  the  police  department  of  the  city,  are  thrust  aside 
and  the  organs  of  the  central  power  installed  in  their  stead. 
K  by  the  mere  contrivance  of  a  junction  of  two  counties,  or 
even  of  one  county  and  the  minutest  possible  fragment  of  an- 
other, such  a  result  may  be  accomplished,  the  10th  article  of 
the  constitution,  so  pregnant  with  the  spirit  of  the  whole  in- 
strument, to  say  nothing  of  other  leading  provisions,  becomes  a 
dead  letter.  And  why,  by  the  same  process,  might  not  the 
selection  of  the  chief  state  officers,  the  secretary  of  state,  comp- 
troller, treasurer  and  attorney  general,  be  taken  from  the  people 
of  the  state  and  conferred,  as  many  think  it  ought  to  be,  upon 
the  governor  of  the  state  ?  A  cabinet  might  be  organized,  con- 
sisting of  a  president  of  the  council,  a  first  minister  of -the 
treasury,  a  state  banker  and  a  solicitor  general — all  to  be  ap- 
pointed by  the  executive,  and  all  to  possess  together  powers 
nominally  different  from,  but  really  equivalent  to,  those  now  vest- 
ed by  law  in  the  elective  state  officers  named  in  the  constitution. 
Those  officers,  or  rather  their  official  names,  would,  from  neces- 
sity of  course,  remain,  but  only  to  say  of  themselves,  "  What 
shadows  we  are  and  what  shadows  we  pursue."  And  wherein 
would  such  a  law,  so  far  as  principle  is  concerned,  differ  from 
the  one  under  review  ?  Unless  in  this,  that  it  would,  in  a 
constitutional  point  of  view,  be  the  less  objectionable  of  the 
two,  as  only  transferring  the  appointing  power  from  the  people 
of  the  state  to  one  of  the  elected  authorities  of  the  people  of 
the  state,  whereas  the  new  police  law  not  only  transfers  to  the 
central  executive  the  appointing  power  of  the  people  of  the 
eounties,  but  of  the  "  authorities"  elected  by  the  people  of  the 
counties.    It  frustrates,  if  effectual,  not  one,  but  two  leading 
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purposes  of  the  constitution— it  both  centralizes  and  depopolar^ 
iaes  instead  of  popularising  and  decentralising. 

The  whole  case  then  resolves  itself  into  a  single  inquiry :  If 
a  private  citizen  cannot,  by  any  shift  or  contrivance,  evade  the 
lawful  will  of  the  legislature,  can  the  legislature  itself^  by  any 
like  shift  or  contrivance,  however  desirable  the  object  may  be^ 
evade  the  constitutional  will  of  the  people,  the  sovereign  alike 
of  the  legislature  and  of  the  courts.  I  do  not  mean  by  this  sug- 
gestion, to  intimate  that  the  members  of  the  senate  and  assem- 
bly, in  adopting  the  new  police  bill,  had  any  actual  intention  of 
evading  the  implied  prohibitions  of  the  constitution.  .Judges, 
I  know,  have  sometimes  (both  in  and  out  of  legislative  halls) 
been  charged  with  that  sin ;  and  the  history  of  English  statu- 
tory jurisprudence  contains  several  noted  examples  to  illustxate 
the  occasional  justice  of  the  accusation.  But  no  suoh  inient 
can  be  imputed  to  legislators.  We  may  say,  however,  without 
offense,  that  the  effect  of  the  act  under  consideration,  if  carried 
out,  and  if  the  views  I  have  expressed  are  correcti  ^would  be 
the  same  as  that  of  an  intentional  evasion,  and  would  render  one 
of  the  prominent  articles  of  the  constitution,  to  say  nothing 
of  the  entire  scope  and  spirit  of  the  whole  instrument,  no 
better  than  an  idle  formulary — vox  et  preterea  nihil, 

CONCLUSION. 

Pirst.  The  general  purpose  of  the  new  constitution  is  to  popu- 
larize, as  far  as  practicable,  and  in  every  event  to  decentraiize 
,  power.  ^ 

Second.  The  extent  of  that  purpose,  as  the  defendants' 
counsel  admit,  and  the  manner  in  which  it  is  to  be  executed, 
are  defined  by  the  text  of  the  constitution  itself.  It  makes 
the-  great  state  officers  elective  by  general  ticket ;  it  makes 
the  entire  legislative  force  of  the  state  elective  ;  it  makes  the 
entire  judicial  force  of  the  state  elective ;  it  makes  all  the 
enumerated  county  officers  elective ;  and  all  county  and  town 
officers  not  enumerated,  elective,  except  as  the  le^lature  may 
direct  them  to  be  appointed  by  the  local  authorities.  It  leaves 
all  village  and  city  officers  to  be  elected  at  large  or  by  divis- 
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ions,  or  to  be  appointed  by  local  authorities,  as  the  legislature 
may  direct. 

Third.  The  constitntion  does  not  say  or  intend  that  all  offi- 
cers ^hose  offices  may  thereafter  (constitutionally  or  otherwise) 
be  created  by  law,  shall  be  elected  by  the  people  or  appointed 
as  the  legislature  may  direct,  but  all  officers  ''other"  than 
county,  city,  town  and  village  officers,  and,  ''  other"  than  the 
specially  enumerated  state  officers.  Although,  therefore,  the 
legislature  may  have  the  power  to  create  a  new  county  or  city 
office,  it  has  not  the  power  to  render  such  office,  when  created, 
the  subject  of  executive  appointment.  The  constitution  is 
peremptory  that  "  all"  such  officers  shall  be  either  elected  by 
the  voters  of  the  respective  localities,  or  "  appointed  by  the 
authorities  thereof." 

Fourth,  The  legislative  department,  like  an  individual  citizen, 
cannot  do  indirectly  that  which  it  is  prohibited  from  doing  di- 
rectly— ^it  cannot,  by  uniting  counties,  divest  the  "  authorities 
thereof"  of  their  constitutional  jurisdiction  and  transfer  it, 
under  another  name,  to  the  central  executive.  Such  a  con- 
solidation is  at  variance  with  the  letter,  and  with  the  whole 
scope  and  spirit  of  the  constitution,  the  favorite  purpose  of 
whose  firamers,  wise  or  unwise,  was  to  erect,  not  a  consoli- 
dated, but  a  quasi  confederated  government. 

Judgment  affirmed. 

[New  York  General  Term,  May  25,  1867.  MitcheU,  Roosevelt  and 
Peahody,  Justices.] 


Everett  &  Brown  vs,  Vendryes. 

WImto  a  bill  of  exchange  is  payable  in  New  York,  the  Instnunent,  as  to  the 
mode  of  its  transfer,  is  governed  by  the  laws  of  this  state.  Peabodt,  J.,  dis- 
sented. 

By  the  laws  of  New  Tork,  a  general  indorsement  is  sufficient  to  transfer  a  bill 
or  note,  where?er  made. 
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THIS  action  was  upon  a  draft  or  bill  of  exchange,  made  and 
drawn  by  the  defendant  at  Garthagena  in  New  Granada,  for 
the  sum  of  $2687.50,  and  protested  for  non-acceptance,  by  the 
New  Granada  Canal  and  Steam  Navigation  Company  of  the 
City-of  New  York,  against  the  drawer  of  said  bill  of  exchange. 
The  action  came  on  to  be  heard  and  tried  before  Justice  DAViEi 
and  a  jury,  on  the  16th  of  May,  1856.  The  bill  was  dated  May 
8,  1855,  and  was  payable  to  one  Jimenes,  or  order,  six  months 
after  sight.  The  complaint  alleged  the  making  of  the  bill,  the 
delivery  thereof  to  the  payee,  and  the  indorsement  and  transfer 
of  the  same  to  the  plaintiffs,  by  Jimenes,  for  a  valuable  consid- 
eration, on  or  before  the  ISth  of  June,  1855 ;  that  the  plaintifis 
remained  and  still  were,  the  owners  and  holders  thereof;  that 
on  the  13th  of  June,  1855,  the  plaintiffs  caused  the  bill  to  be 
presented,  by  a  notary,  to  the  drawees  at  New  York,  for  accept- 
ance ;  that  the  drawees  refused  to  accept  the  bill  and  the  same 
was  duly  protested  for  non-acceptance,  and  notice  given  to  the 
defendant  and  to  the  indorser.  The  defendant,  by  his  answer, 
denied  the  making  and  indorsement  of  the  bill,  and  alleged  that 
no  consideration  or  value  ever  passed  between  the  defendant  and 
Jimenes  for  the  same,  and  he  alleged  that  the  bill  was  the  draft 
of  the  president  and  directors  of  the  New  Granada  Canal  and 
Steam  Navigation  Company  of  New  York.  That  the  said  draft 
was  drawn  by  the  defendant  as  the  authorized  agent  of  the  said 
company,  and  for  their  benefit,  and  in  the  regular  coarse  of 
their  transactions,  and  given  for  certain  services  rendered  by 
Jimenes  for  and  to  the  said  company,  and  for  their  benefit,  and 
given  as  part  payment  therefor  to  the  said  Jimenes.  That  the 
said  draft  was  received  and  accepted  by  the  said  Jimenes  upon 
the  express  understanding  and  agreement  that  in  no  case  was 
the  defendant  to  be  personally  liable  in  case  of  non-acceptance 
or  non-payment  of  the  same  by  the  said  New  Granada  Canal 
and  Steam  Navigation  Company,  the  said  draft  being  given  as  a 
memorandun;!  voucher  of  the  claim  of  the  said  Jimenes  against 
the  company  for  his  services  rendered  to  them,  and  for  their 
benefit  and  advantage. 
On  the  trial  the  counsel  for  the  defendant  moved  the  court 


NEW  YORK— FEIBRUABY,  1857.  886 

Eyerott  v.  YeDdiyes. 

for  leare  to  amend  the  answer  by  inserting  the  laws  of  New  Gra- 
nada in  respect  to  the  indorsements  of  drafts  or  bills  of  exchange, 
and  in  respect  to  the  time  when  the  right  of  action  accrues ; 
which  motion  was  denied,  and  the  counsel  for  the  defendant  ex- 
cepted. The  bill  of  exchange  was  produced  and  read  in  eyidence, 
and  the  signature  of  Jimenes  to  the  indorsement  was  prored. 
The  indorsement  was  as  follows :  "  Pay  to  the  order  of  Messrs. 
Ererett  &  Brown,  New  York." 

The  counsel  for  the  defendant  then  offered  to  prove  the  laws 
of  New  Qranada,  the  place  where  the  draft  in  suit  had  been 
made  or  drawn  and  indorsed,  and  that  by  the  said  laws  the  in- 
dorsement upon  said  draft  was  inyalid  and  passed  no  property 
in  the  draft  to  the  plaintiffs,  and  also  that  in  accordance  with 
said  laws  at  the  time  of  the  commencement  of  the  action  no 
right  of  action  had  accrued  to  the  plaintiffs,  the  draft  not  being 
protested  for  non-payment  as  required  by  the  said  laws  of  New 
Granada.  The  plaintiffs'  counsel  objected,  on  the  ground  that 
the  said  laws  were  not  set  forth  in  the  answer,  and  the  objection 
was  sustained  by  the  court,  and  the  defendant  excepted.  The 
counsel  for  the  defendant  then  again  renewed  his  motion  for 
leave  to  amend  the  defendant's  answer  in  the  following  respects, 
viz.  ^'  Defendant  for  further  answer  says  that  he  is  not  liable 
upon  said  draft  or  bill  of  exchange,  for  the  reason  that  said  draft 
was  made  and  drawn  in  Oarthagena,  in  the  republic  of  New 
Granada,  and  indorsed  there  by  the  payee  thereof;  that  by  the 
laws  of  New  Granada,  the  country  where  said  draft  was  made 
and  indorsed,  it  is  enacted  and  provided  that '  the  indorsement 
of  any  draft  or  bill  of  exchange  must  contain — 1st.  The  name 
and  surname  of  the  person  to  whom  the  bill  is  transferred ; 
2d.  If  the  value  or  consideration  be  received  in  cash^  in  mer* 
chandise,  or  if  be  in  account ;  3d.  The  name  or  surname  of  the 
person  from  whom  it  is  received  or  on  whose  account  it  is 
charged,  if  he  should  not  be  the  same  to  whom  the  bill  is  trans- 
ferred ;  4th.  The  date  on  which  it  [the  indorsement]  is  made.' 
Also  that '  The  indorsement  not  expressing  the  value  or  date, 
does  nol  transfer  the  property  in  the  bill,  and  it  is  to  be  consid- 
ered as  a  simple  commission  for  collection.'    And  further,  *  that 
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indorsements  in  blank  are  hereby  prohibited,  and  whoever  shall 
make  them  shall  have  no  action  whatever  for  the  value  of  the 
bill  of  exchange  which  he  shall  have  transferred  in  that  form.' 
And  it  is  also  farther  provided^by  the  laws  of  said  New  Grana- 
da, that '  The  holder  of  a  bill  has  no  right  to  demand  the  aocept- 
ance  of  bills  payable  at  certain  sights,  and  cannot  prosecate  any 
action  whatever  against  the  drawer  or  the  indorsers  nntil  the 
same  are  protested  for  non-payment.'  Defendant  farther  an- 
swers, that  said  bill  of  exchange  upon  which  this  action  is  found- 
ed was  not  indorsed  in  accordance  with  the  said  laws  of  New 
Granada  but  in  violation  thereof,  and  was  indorsed  in  blank, 
and  that  no  property  therein  was  transferred  to  the  said  plain- 
tiffs ;  and  that  no  right  of  action  had  accrued  to  said  plaintiffs 
at  the  time  of  the  commencement  of  this  action,  the  said  draft 
not  having  been  protested  for  non-payment."  The  court  demed 
the  motion,  and  the  counsel  for  the  defendant  excepted.  The 
defendant  then  rested  his  case.  The  counsel  for  the  plaintiffs 
then  offered  in  evidence  an  assignment  of  the  draft  or  bill  of 
exchange,  executed  by  one  Sanchez  to  the  plaintiffs,  and  called 
a  witness  to  prove  the  signature  thereof.  The  paper  was  then 
read  in  evidence,  and  was  in  the  words  following :  "  For  value 
received  I  hereby  sell,  assign,  transfer  and  set  over  unto  Silas 
E.  Everett  and  Elias  B.  Brown,  composing  the  firm  of  Everett 
do  Brown,  a  certain  draft  or  bill  of  exchange,  dated  Carthagena^ 
8th  May,  1855,  drawn  by  Henry  Yendryes  upon  the  president 
and  directors  of  the  New  Granada  Canal  and  Steam  Navigation 
Company  of  New  York,  payable  to  the  order  of  Doctor  Manuel 
Narciso  Jimenes,  six  months  after  sight  thereof,  for  the  sum  of 
two  thousand  six  hundred  and  eighty-seven  dollars  and  fifty  cents, 
United  States  currency,  and  by  said  Jimenes  duly  indorsed  to 
xue,  with  all  my  right,  title  and  interest  in  and  to  the  said  draft 
or  bill  of  exchange.  $2687.50  ct.  To  have  and  to  hold  the 
same  unto  the  said  Everett  &  Brown  for  ever.  Dated  Cartha- 
gena,  May  twenty-third,  1856." 

The  court  charged  the  jury  that  the  plaintiflb  were  entitled 
to  recover  the  full  amount  of  the  draft  and  interest ;  to  which 
charge  the  defendant  excepted.    The  jury  thereupon  found  a 
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verdict  for  the  plaintiffs  for  $2782.81,  being  the  amount  of  said 
draft  and  interest    The  defendant  appealed  from  the  judgment. 

C.  A.  May,  for  the  appellant. 

/.  T.  Williams,  for  the  respondents. 

KoosEVELT,  J.  This  was  an  action  by  the  indorsees,  against 
the  drawer,  of  a  bill  of  exchange  made  in  Garthagena,  (New 
Granada.)  but  payable  in  New  York ;  and  protested  for  non- 
acceptance.  The  defense  is  that  it  was  not  duly  indorsed  by 
the  payee.  We  hold  that  being  payable  in  New  York,  the 
instrument,  as  to  the  mode  of  its  transfer,  is  governed  by  the 
laws  of  New  York,  and  that  by  those  laws  a  general  indorse- 
ment like  the  one  before  us,  is  sufficient  to  transfer  a  bill  or 
note,  whereyer  made. 

The  exceptions  must  be  overruled  and  judgment  for  the  plain- 
tiffs affirmed,  with  costs. 

Da  VIES,  J.,  concurred. 

Peabodt,  J.,  (dissenting.)  This  action  is  brought  by  the 
indorsee,  against  the  drawer,  of  a  bill  of  exchange  drawn  in  New 
Grranada,  addressed  to  a  drawee  in  Ifew  York.  No  place  of 
payment  is  stated  in  the  bill,  and  none  is  suggested,  except  that 
it  is  addressed  to  a  drawee  in  New  York.  It  was  indorsed  in 
New  Granada,  and  the  question  is,  whether  the  indorsement  as 
made  was  sufficient  to  transfer  the  title  to  the  plaintiffs ;  and  a 
preliminary  question  is,  by  what  law  is  the  sufficiency  of  the  in- 
dorsement and  transfer  to  be  determined  ?  I  think  it  must  be 
by  the  laws  of  New  Granada,  where  it  was  made.  The  validity 
of  every  personal  contract  must  depend  on  the  laws  of  the  place 
where  it  is  made.  This  is  certainly  the  case  when  the  property 
which  is  the  subject  of  the  contract  is  there  also ;  and  it  is  no 
less  the  case  with  the  various  contracts  of  drawing,  accepting, 
indorsing  and  transferring  negotiable  paper,  than  with  others. 
If  this  indorsement  was  effectual  to  pass  the  title,  then  it  passed. 
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If  it  iras  not  90,  it  did*  not  pass.  {Story  on  Conjl.  of  Lawf^ 
§§  242,  208,  267-270.  Pothier  on  Obligations,  §  407.  Tri$n^ 
ber  V.  Vignier,  6  Car.  ^  Payne,  25.  1  Bing.  N.  Cos.  151, 159.) 
A  contract  to  sell  or  transfer  negotiable  paper  is  like  anyoUier, 
in  this  respect.  The  fact  that  it  was  payable  elsewhere  is  ezh 
tirely  unimportant.  The  laws  of  the  place  of  payment  do  not 
govern  as  to  a  contract  to  sell  it,  or  as  to  a  transfer  of  it,  made 
in  another  country.  The  question  is,  did  or  did  not  the  payee, 
by  the  indorsement  he  made,  transfer  the  bill  to  the  plaintiffs? 
He  did  an  act  in  New  Granada  which  either  was  or  waa  not  a 
transfer  of  it  to  the  plaintiffs.  As  to  the  doing  of  the  act,  there^ 
is  no  eontroyersy.  The  legal  effect  of  it  is  alone  in  dispute ; 
and  the  defendant  offered  to  prove  the  laws  of  New  Granada,  and 
to  show  that  by  them  the  act  did  not  amount  to  a  transfer  of  the 
title  to  the  plaintiff.  How  else  shall  this  question  be  tried? 
How  can  it  be  tried  by  any  other  law  than  that  of  the  place  of 
the  transaction  ?  It  seems  to  me  quite  clear  that  it  must  be 
tried  by  the  laws  within  the  jurisdiction  of  which  the  act,  (the 
effect  of  which  is  in  dispute,)  was  done.  Tried  by  the  laws  of 
New  York,  the  transfer  was  complete;  tried  by  those  of 
New  Granada,  the  indorsement  was  abortive  and  ineffectual  to 
give  a  title  to  the  plaintiff.  I  think  that  the  judgment  should 
be  reversed.     {See  authorities  above  cited,  and  also  4  Moore  4* 

Scott,  696;  Story  on  Conjl.  Laws,  §§  814,  316,  a;  v. 

Duke  of  Fitz  James,  1  Bos.  ^  PuU.  141.) 

Judgment  affirmed. 

[New  Tork  General  Term,  Febmary  4, 1867.    RoateoeUf  Dames  and  Pm- 
hody,  JnAtices.] 
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William  L.  Corse  and  others  vs.   Samuel  Legoett  and 
others,  executors  of  Samael  Leggett,  deceased. 

The  plaintifi,  who  were  the  children  of  B.  C,  were  entitled  under  tJie  will  of 
I.  C.  to  a  fourth  part  of  the  residnnm  of  his  estate.  A  pari  of  such  estate 
consisted  of  a  bond  and  mortgage  given  to  the  testator  by  B.  C.  The  ei^ca- 
ton  of  the  will  advertised  the  mortgaged  property  for  sale,  under  a  decree  of 
Ibrecloenre.  Previoos  to  the  sale,  an  arrangement  was  made  between  B.  C.  and 
their  maternal  grandfather,  S.  L.,  for  the  purpose  of  protecting  the  interests  of 
the  plaintifi^,  that  S.  L.  should,  at  such  sale,  purchase  the  whole  or  a  part  of 
the  mortgaged  property,  and  hold,  manage,  and  dispose  of  it,  1.  To  reimburse 
himself  for  his  advances  and  expenditures,  and  2.  As  to  the  surplus,  if  there 
should  be  any,  fbr  the  use  and  benefit  of  his  said  grandchildren.  8.  L.  accord- 
ingly purchased,  at  such  sale,  a  portion  of  the  mortgaged  premises,  and  re- 
ceived a  conveyance  therefor.  At  the  same  time  a  declaration  in  writing  was 
signed  by  him,  and  inserted  in  a  book  provided  for  that  purpose,  stating  that 
the  book  was  to  contain  an  account  of  the  cost,  expenses,  income,  profit  and 
loss  of  the  real  estate  so  purchased  by  him,  which  said  purchase,  wiUi  all 
profits  or  loss  that  might  be  realized  was  made  by  him  for  and  on  account  of 
the  plaintifls,  and  for  their  Joint  and  equal  benefit,  share  and  share  alike ; 
and  that  upon  a  final  settlement  S.  L.  after  having  been  fully  reimbursed, 
should  convey  to  the  plaintifls  such  parts  of  the  property  as  should  remain 
unsold,  and  account  to  them  for  the  profits,  &c.,  and  that  if  there  should  be 
any  loss  they  should  allow  and  pay  the  same,  "  the  whole  transaction  having 
been  entered  into  by  the  said  S.  L.  for  their  sole  benefit  and  advantage." 
Following  this  was  a  certificate  signed  by  B.  C.  stating  that  it  was  in  accordance 
with  the  arrangement  entered  into  between  himself  as  guardian  of  his  children, 
and  S.  L.  This  book  was  delivered  to  B.  C.  in  behalf  of  his  children.  Two 
of  the  lots  were  sold  by  S.  L.  soon  after,  at  an  advance.  The  purchase  money 
was  received  by  him,  and  he  was  charged  with  it,  in  the  same  book,  and  a 
regular  account  of  receipts  and  disbursements  was  kept  in  such  book.  The 
book  was  inscribed,  in  the  handwriting  of  S.  L.,  as  follows :  **  S.  L.,  trustee  for  the 
children  of  B.  C"  S.  L.  died  in  1847,  leaving  a  wiU  dated  in  1840,  and  a 
codicil  executed  in  1845.  The  defendants,  the  executors  of  S.  L.,  afterwards 
sold  the  said  lands  under  and  pursuant  to  a  power  contained  in  the  will  of 
S.  L.  at  a  profit  of  about  S8000. 

Hdd,  1.  That  the  writing  signed  by  8.  L.  was  not  a  mere  promise  to  give  to  the 
plaintiflQi  the  surplus  profits  which  might  result  fVom  the  transaction,  and  as 
such  void,  from  a  defect  of  parties,  a  want  of  consideration,  and  a  non-delivery 
of  the  gift ;  but  was  executed  pursuant  to  an  arrangement  proposed  by  the 
ftther  and  natural  guardian  of  the  children,  and  accepted  by  B.  L.  previous 
to  the  sale;  and  the  arrangement  was  supported  by  the  consideration  of 
natural  love  and  affection,  and  was,  under  the  circumstances,  entirely  proper, 
and  raised  a  strong  equity  in  the  plaintifls'  fkvor. 

2.  That  as  the  declaration  was  reduced  to  writing,  and  signed  by  8.  L.,  whea 
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he  took  the  deeds,  there  was  a  safficient  compliance  with  the  proTiaioa  of  tlie 
revised  statutes,  declaring  that  no  tmst  shall  be  created  or  declared  onlesi  bj 
act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writing  suhscnbcd  by 
the  party  creating  or  declaring  such  trust 

8.  That  the  definition  of  the  term  conveyance,  given  in  the  revised  statateB^ 
comprehends  a  declaration  of  trust,  although  not  under  seaL 

4.  That  the  declaration  signed  by  S.  L.  qualified  and  controlled  the  interest  and 
estate  which  he  took  under  his  deed.  That  he  acquired  the  legal  title,  with 
the  power  of  management  and  disposition,  for  his  own  reimbursement  and 
indemnity,  but  with  the  trust  fastened  upon  it ;  and  the  transaction  gave  an 
equitable  interest  in  the  property  to  the  plaintifis— «  present  interest  in  the 
surplus,  whatever  it  might  be. 

6.  That  if  considered  as  an  express  trust,  this  was  such  an  one  as  is  allowed  by 
the  revised  statutes,  and  was  therefore  valid. 

6.  That  S.  L.  took  the  property,  so  fkr  as  related  to  the  excess  over  his  ad- 
vances and  liabilities,  as  trustee  for  his  grandchildren ;  and  that  whatever 
money  his  executors  received,  on  the  sale  of  the  property,  over  and  above 
the  amount  of  those  claims,  belonged  to  the  plaintiffs  and  not  to  those  daim- 
ing  under  the  will  of  S.  L.,  or  as  his  heirs  at  law. 

A  judgment  was  therefore  entered,  dii-ecting  the  defendants  to  account  before  a 
referee ;  and  that  upon  the  coming  in  and  confirmation  of  his  report,  they 
should  pay  over  to  the  plaintiffs  whatever  balance  should  be  found  due  to 
them,  upon  these  principles. 

THIS  was  an  action  to  compel  the  defendants,  as  executors 
of  Samnel  Leggett,  deceased,  to  account  for,  and  pay  over 
to,  the  plaintiffs  the  profits  received  by  the  defendants  and 
their  testator,  upon  the  sale  of  certain  real  estate  alleged  to 
haye  been  held  by  the  testator  in  trust  for  the  plaintiffs* 

D.  D.  Lord,  for  the  plaintiffs. 

/.  W.  R,  Bromley,  for  the  defendants. 

S.  B.  Strong,  J.  The  plaintiffs  are  the  four  children  of 
Barney  Corse,  who  is,  I  believe,  still  living.  They  are  entitled 
under  the  will  of  their  paternal  grandfather,  the  late  Israel 
Corse,  to  the  fourth  part  of  the  residuum  of  his  estate,  after 
the  deduction  of  some  portions  of  it  bequeathed  to  others.  A 
considerable  part  of  such  estate  consisted  of  a  bond  and  mort- 
gage given  to  the  testator  by  his  son  Barney  Corse,  upon  several 
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lots  in  New  York.  The  ezecators  of  the  will  adyertised  those 
lots  for  sale,  by  virtue  of  a  decree  in  a  suit  to  foreclose  the 
mortgage.  About  the  time  of,  and  as  it  is  to  be  inferred,  pre- 
vious to,  the  sale,  an  arrangement  was  made  between  the  father 
of  the  plaintiffs  and  their  maternal  grandfather,  the  late  Samuel 
Leggett,  for  the  evident  purpose  of  protecting  or  advancing 
their  interests,  that  Leggett  (should  the  circumstances  attend- 
ing ^uch  said  render  it  advisable,)  should  purchase  the  whole  or 
a  part  of  the  mortgaged  property,  and  hold,  manage,  and  dis- 
pose of  it ;  first,  to  reimburse  himself  for  his  advances  and 
expenditures,  and  secondly,  as  to  the  surplus  (if  there  should 
be  any)  for  the  use  and  benefit  of  his  said  grandchildren,  accord- 
ing to  the  provisions  of  a  declaration  or  explanatory  article, 
signed  by  him  immediately  after  the  sale.  Leggett  accordingly 
purchased  at  such  sale  a  considerable  portion  of  the  mortgaged 
premises,  for  which  he  received  a  conveyance,  and  at  the  same 
time  a  declaration  in  writing  was  signed  by  him,  and  inserted 
in  a  book  specially  provided  for  the  purpose,  stating  that  the 
book  was  to  contain  an  accurate  account  of  the  cost,  expenses, 
income,  profit  and  loss  of  the  real  estate  purchased  by  him  at 
auction  under  a  sale  made  by  the  master  in  chancery,  by  order, 
and  for  account,  of  the  executors  of  the  will  of  Israel  Corse, 
which  said  purchase,  with  all  profits  or  loss  that  might  be 
realized,  was  made  by  him  for  and  on  account  of  the  children 
of  Barney  Corse,  as  the  heirs  of  the  one  fourth  part  of  Israel 
Corse's  estate,  and  for  their  joint  and  equal  benefit,  share  and 
share  alike.  And  it  then  stated  that  upon  a  final  settlement, 
Leggett.  after  having  been  fully  reimbursed,  should  convey  to 
his  said  grandchildren  such  parts  of  the  property  as  should  re- 
main unsold,  and  account  to  them  for  the  profits,  or  what  he 
might  have  sold,  or  what  might  remain  unsold  ;  and  that  it  was 
expected  that  if  there  should  be  any  loss  they  would  allow  and 
pay  the  same,  '^  the  whole  transaction  having  been  entered  into 
by  the  said  Samuel  Leggett  for  their  sole  benefit  and  advantage.'' 
This  is  followed  by  a  certificate,  signed  by  Barney  Corse,  stat- 
ing that  it  is  in  accordance  with  the  arrangement  entered  into 
between  himself  as  guardian  for  his  children, .  and  Leggett. 
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Two  of  the  lots  were  aold  by  lieggett  immediAtely  afienrardsy 
at  an  adyance.  The  purchase  money  was  receiyed  by  him,  and 
he  was  charged  with  it  in  the  same  book.  He  gare  his  bond, 
and  a  mortgage  of  the  property,  for  what  was  purchased  by, 
and  conveyed  to  him«  Bwmey  Corse,  with  Leggett's  consent, 
assnmed  the  principal  management  of  the  property,  received  the 
rents  and  paid  the  taxes  and  other  charges,  and  the  interest 
on  the  mortgages.  A  regular  account  of  receipts  and  disburse- 
ments was  inserted  in  the  new  book,  partly  by  Barney  Corse, 
partly  by  one  Cox,  and  partly  by  Leggett.  There  was  an  in- 
scription on  the  book,  in  the  handwriting  of  Leggett,  as  follows: 
"  Sam.  Leggett,  trustee  for  the  children  of  Barney  Corse." 
lieggett  died  in  1847,  baring  made  a  will  dated  in  1840.  and  a 
codicil  executed  in  1845,  after  the  conveyance  to  him  of  the 
lauds  purchased  at  the  mortgage  sale.  The  defendants  have 
since  sold  the  said  lands  under  and  pursuant  to  a  power  con- 
tained in  Leggett's  will,  at  a  profit  of  about  $8000.  The  plain- 
tiffs claimed  such  profit  as  their  property,  but  the  defendants 
decline  paying  it  to  them,  as  the  claim  is  opposed  by  several 
of  the  residuary  legatees  named  in  Leggett's  will }  and  upon 
the  institution  of  this  suit  they  express  their  willingness  "  to 
account  for,  and  pay  over,  whatever  profits  have  been  made  on 
said  premises,  whenever,  and  so  soon  as,  the  rights  of  the 
respective  claimants  thereto  shall  be  so  settled  as  to  justify  said 
defendants  in  so  doing." 

The  power  given  to  the  executors,  in  Leggett's  will,  is  to  sell 
and  convey  from  time  to  time,  and  at  all  times,  any  part,  or 
the  whole,  of  his  real  estate.  The  codicil  revokes  the  appoint- 
ment of  some  of  the  executors,  and  substitutes  others,  and 
confers  upon  the  retained  and  newly  appointed  executors  all 
the  powers  and  authority  given  to  the  executors  named  in  the 
will.  The  will  was  executed  before,  and  the  codicil  after,  the 
purchase  by  Leggett  of  the  lands  in  which  the  plaintiffs  claim- 
ed an  interest.  As  the  execution  of  the  codicil  was  in  effect  a 
republication  of  the  will,  the  executors  had  the  requisite  power 
to  make  the  sale,  and  indeed  its  validity  was  admitted  by  both 
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parties.    The  only  contest  between  them  is  as  to  the  approprir 
ate  disposal  of  the  profits. 

The  counsel  for  the  defendants  contends  that  the  writing 
signed  by  Leggett  is  a  mere  promise  to  giye  the  sarplas  profits 
which  might  result  from  the  transaction,  and  that  as  such  it  was 
void,  from  a  defect  of  parties,  a  want  of  consideration,  and  a 
nonHleliyery  of  the  gift.  If  this  had  been  simply  a  promise  to 
give,  the  objections  to  it  would  have  undoubtedly  been  fiitaL 
The  plaintiffs  were,  at  the  time,  infants,  and  could  not  make  a 
yalid  contract.  If  a  promise  is  simply  to  pay  money,  or  to  per- 
form some  service  for  infants,  and  there  is  nothing  to  be  done 
by  them,  they  may  affirm  it,  and  thus  give  it  vitality,  when 
they  attain  their  majority.  But  in  this  instance,  if  there  was 
any  contract,  a  part  of  it  was  that  Leggett  should  be  indemni- 
fied ;  and  as  there  could  not  be  any  valid  engagement  by  the 
infants  to  that  effect,  it  would  have  been  void  from  a  want  of 
mutuality.  There  was  no  other  certain  consideration  than  the 
natural  regard  which  Leggett  entertained  for  his  grandchil- 
dren. That  would  have  been  sufficient  to  sustain  an  executed 
conveyance  conveying  a  present  interest,  but  would  not  have 
supported  an  executory  contract.  It  is  well  settled  that  a 
promise  to  give,  or  an  attempted  gift,  without  delivery,  is 
invalid. 

But  the  declaration  signed  by  Leggett  was  not,  in  effect,  a 
simple  promise  to  give  any  surplus  which  might  be  realized  from 
the  transaction,  to  his  grandchildren.  It  was  made  pursuant 
to  an  arrangement  proposed  by  the  father  and  natural  guardian 
of  the  children,  and  accepted  by  their  grandfather,  previous  to 
the  sale.  It  is  unnecessary  to  decide  whether  the  father  had, 
as  an  incident  to  the  parental  relation,  any  authority  to  propose 
or  assent  to,  the  arrangement,  in  behalf  of  his  infant  children. 
It  seems  to  be  well  settled,  that  where  a  trust  is  created  in  any 
manner,  even  without  the  knowledge  of  the  cestui  que  trust, 
he  may  affirm  it,  and  enforce  the  trust.  {Neilson  v.  Blight,  1 
Min.  Cos.  209,  per  Radcliff,  J.  4  Kefifs  Com.  807,  and 
cases  there  cited.)  If  any  consideration  Jiad  been  necessary  to' 
raise  or  sustain  the  trust,  that  of  natural  love  and  affection  ex- 
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isted  in  this  case.  That  is  a  good  consideration  to  sustain  a  deed 
from  one  to  his  grandchildren,  and  must  be  equally  ayailable 
on  the  acceptance  of  a  deed  wholly  or  partly  in  trust  for  them, 
although  procured  wholly  through  the  means  advanced  by  the 
grand  parent.  The  arrangement  was,  under  the  circumstances, 
entirely  proper,  and,  as  it  may  hare  preyented  the  interposition 
of  any  other  relatiye  or  friend  of  the  children  in  their  behalf, 
it  raises  a  strong  equity  in  their  favor.  As  it  was  reduced  to 
writing  and  signed  by  Leggett  when  he  took  the  deeds,  there 
was  a  sufficient  compliance  with  the  requisition  of  the  provision 
of  the  revised  statutes,  that  no  trust  shall  be  created  or  de- 
clared unless  by  act  or  operation  of  law,  or  by  a  deed  or  convey- 
ance in  writing,  subscribed  by  the  party  creating  or  declaring 
such  trust.  (2  JR.  ^.  134,  §  6.)  The  definition  of  the  term 
conveyance,  given  in  the  revised  statutes,  (1  R.  S.  762,  §  38,) 
comprehends  a  declaration  of  trust,  although  not  under  seal, 
as  it  is  an  instrument  *'  by  which  the  title  to  such  estate  may 
be  affected  in  law  or  equity."  It  is  reasonable  to  apply  the 
same  definition  wherever  the  word  is  used  in  the  new  code. 
The  book  containing  the  writing  was  delivered  to  the  father 
of  the  plaintiffs,  in  behalf  of  his  children.  The  evidence  to 
prove  the  delivery  (if  indeed  any  actual  delivery  was  necessary) 
was  much  stronger  than  it  was  in  Grangiac  v.  Arden,  (10  John. 
293.)  In  that  case  Arden  (the  defendant)  had  purchased  a  lot- 
tery ticket  with  his  own  funds,  on  which  he  had  written  the 
name  of  his  daughter  Eliza,  (the  plaintiff,)  who  was  then  about 
eight  years  old,  and  deposited  it  in  his  desk.  He  retained' it  un- 
til it  drew  a  prize  of  $5000,  when  he  presented  it  to  the  man- 
agers and  obtained  the  money..  It  did  not  appear  that  the 
plaintiff  ever  had  the  ticket  in  her  possession,  but  the  defend- 
ant had  several  times  declared  that  it  was  hers,  and  that  she 
should  have  the  money.  The  court  decided  that  there  was 
sufficient  evidence  of  delivery  to  render  the  giflt  effectual,  and 
the  plaintiff  recovered  the  money. 

In  the  case  under  consideration,  the  declaration  signed  by 
Leggett  qualified  and  controlled  the  interest  and  estate  which 
he  took  under  his  deed.    He  acquired  the  legal  title  with  the 
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power  of  management  and  disposition,  for  his  own  reimburse- 
ment and  indemnity,  bat  with  the  trust  fastened  upon  it  The 
transaction  gaye  an  equitable  interest  in  the  property  to  the 
plaintiffs — ^a^  present  interest  in  the  surplus,  whateyer  that 
might  be. 

If  this  should  be  considered  an  express  trust  (and  I  am  in^ 
clined  to  think  that  it  is  such.)  it  is  such  an  one  as  is  allowed  by 
the  reyised  statutes.  It  is  in  substance,  to  sell  the  lands,  for  the 
purpose  "  of  satisfying  the  charge  thereon,"  created  by  the  mort- 
gages executed  by  Leggett,  and  by  the  terms  of  his  interposition 
in  the  disposition  of  the  property.  To  that  extent  an  express 
trust  is  yalid.  {1  R.  S.  728,  §  55,  sub.  2.)  Although  the  whole 
legal  estate  became  yested  in  the  trustee,  subject  only  to  the 
execution  of  the  trust,  (i  60,)  yet  there  was  a  yalid  declaration 
to  whom  the  lands  to  which  the  trust  relates  should  belong,  on 
the  termination  of  the  trust.  (§  61.)  If  it  became  necessary 
to  sell  the  entire  property,  in  order  to  satisfy  the  charge  there- 
on, and  there  was  a  surplus,  that  belonged  to  the  plaintiffs,  and 
whoeyer  received  it  held  it  in  trust  for  them.  As  to  such  sur- 
plus, it  could  not,  in  any  event,  be  the  property  of  Leggett,  or 
of  those  claiming  under  his  will,  or  as  his  heirs  at  law.  If 
there  was  not  enough  to  create  a  valid  express  trust,  the  cir- 
cumstances would  raise  an  implied  one.  Leggett  clearly  ob- 
tained a  title  to  the  entire  property,  under  the  judicial  sale, 
either  in  his  own  right  or  as  a  trustee.  There  was  no  reserva- 
tion in  favor  of  the  former  owner.  It  was  well  said  by  Chan- 
cellor Walworth,  in  Sweet  v.  Jacocks,  (6  Paige,  364,)  that  if  one 
"  takes  a  conveyance,  in  his  own  name,  of  an  estate  which  he 
undertakes  to  obtain  for  another,  he  will  in  equity  be  considered 
as  holding  it  in  trust  for  his  principal.  {Pcarkist  v.  Alexander^ 
1  John.  Ch.  394.  Lees  v.  NuitaU,  Taml.  Rep.  282.  2  MyL 
4*  Keen,  819,  ^.  C.)  More  especially  in  a  case  where  he  as- 
sumes ta  act  as  the  agent  and  protector  of  the  rights  of  infants, 
and  in  that  character  obtains  a  conveyance  in  his  own  name 
which  was  intended  for  their  benefit,  will  he  be  considered  as 
holding  the  legal  title  in  tjust  for  them."  In  this  case,  therefore, 
Leggett  took  the  property,  so  far  as  related  to  the  excess  over 
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hiB  adraBces  and  liabilities^  as  trustee  for  his  grandcbildren. 
What  money  his  executors  raised,  oyer  and  abore  what  was  saf* 
ficient  to  satisfy  those  ckims,  belonged  to  the  plaintiffs.  The 
obligation  to  aceoant,  and  to  pay  over  what  is  dtte  to  the  plain^ 
tiffs,  devolved  upon  the  defendants,  whether  in  receiving  the 
money  they  acted  as  executors  or  trustees.  Either  may  sue 
without  joining  with  them  the  persons  for  whose  benefit  an  ac- 
tion is  prosecuted.  {Code,  §  llS.)  And  there  is  nothing  id 
the  code,  or  at  common  law^  rendering  it  necessary  to  join  the 
beneficiaries  as  defendants,  when  the  actions  are  against  execu* 
tors  or  trustees.  (Story  Eq.  PI  ch.  4,  §  150.  Miif.  PI  4, 
Lond.  ed.  175.) 

A  judgment  must  be  entered  that  the  defendants  account  be- 
fore a  suitable  referee,  and  that  upon  the  coming  in  and  con- 
firmation of  his  report  the  defendants  pay  over  to  the  plaintiffs 
whatever  may  be  found  due  to  them  upon  the  principles  which 
I  have  declared^ 

No  costs  are  awarded  against  the  defendants. 

[We8tch£8teb  Special  Term,  September  8, 1857.    S.  B.  Strong,  Jvstice.] 
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HoEY  vs,  Kenny  and  others* 

A  testator  gave  one  half  of  his  estate  unto  his  wife,  "  to  be  held  and  enjoyed  by 
her  daring  her  natural  life,  and  by  her  to  be  divided  and  distributed  by  will 
among  my  relatives,  in  such  shares  as  she  may  see  fit  and  deem  to  be  just." 
The  widow  enjoyed  the  property  dm'ing  her  life,  and  died  without  having 
made  a  will.  Held  that  as  the  wife  did  not  exercise  the  power  of  distribu- 
tion, and  it  was  a  power  in  trust  for  the  benefit  of  third  parties,  the  law  would 
distribute  the  property  equally  among  the  whole  class  among  whom  she 
might  have  distributed  it. 

And  that  this  would  enable  all  who  were  capable  of  mheriting,  at  the  time  of 
her  death,  to  take  the  land,  although  they  were  Mens  at  the  testator's  death. 


THIS  was  an  action  for  the  partition  of  real  estate.    The 
premises  sought  to  be  partitioned  were  situated  in  the  city 
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of  New  York,  and  were  formerly  owned  and  occupied  by  Nich* 
olas  Kenny,  since  deceased.  The  complaint  was  filed  by  the 
plaintifif,  who  claimed  to  be  entitled  to  an  undivided  portion  of 
the  lands  and  premises  of  which  the  said  Nicholas  Kenny  died 
seised,  against  various  other  relatives,  heirs  and  next  of  kin  of 
the  said  Nicholas  Kenny,  and  persons  holding  incumbrances 
upon  the  property.  The  rights  and  interests  of  the  several  par- 
ties depended  upon  the  construction  of  the  6th  clause  of  the  will 
of  Nicholas  Kenny.    That  clause  was  in  these  words : 

"  Sixth.  I  give,  devise  and  bequeath  all  the  said  remaining 
one  half  of  my  estate,  subject  to  the  said  annuities  of  one  hun- 
dred dollars,  and  fifty  dollars,  and  to  the  dower  of  my  wife,  unto 
my  said  beloved  wife  Margaret  Kenny^  to  be  held  and  enjoyed 
by  her  during  her  natural  life,  and  by  her  to  be  divided  and 
distributed  by  will  among  my  relatives,  in  such  shares  as  she 
may  see  fit  and  deem  to  be  just." 

The  testator  died  in  September,  1886.  His  widow  occupied 
and  enjoyed  the  lands  and  premises  of  which  the  testator  died 
seised,  until  the  22d  of  February,  1854,  when  she  died  intes- 
tate, and  without  having  made  any  appointment  or  distribution 
of  any  part  of  the  estate.  Bome  of  the  defendants,  who  claimed 
an  interest  in  the  premises,  as  heirs  or  next  of  kin  of  the  tes- 
tator, were  aliens  at  the  time  of  his  death,  but  became  natural- 
ized citizens  of  the  United  States  after  his  death,  and  previous 
to  the  death  of  his  widow.  By  the  decree  made  at  special 
t^m,  upon  a  motion  to  confirm  the  report  of  the  referee,  it  was 
declared  and  established  that  by  the  true  construction  of  the 
sixth  clause  of  the  last  will  and  testament  of  Nicholas  Kenny, 
the  distribution  of  the  remainder  of  one  moiety  of  the  real  es- 
tate of  said  Nicholas,  in  and  by  said  sixth  clause  disposed  of, 
'was  to  be  made  among  his  relatives  living  at  the  time  of  the 
death  of  the  widow  of  said  Nicholas ;  that  such  distribution 
was  to  be  made  in  equal  shares  among  all  such  relatives  per 
capita^  %n6mot  per  stirpes,  and  that  such  distribution  was  to 
be  made  in  manner  aforesaid  among  .those  persons  only  to 
whom  said  estate  would  have  descended,  according  to  the  stat- 
ute of  descents,  had  the  said  Nicholas  Kenny  died  at  the  time 
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of  the  death  of  his  said  widow,  and  that  Owen  Kenny  and 
Lawrence  Kenny,  who  were  aliens  at  the  time  of  the  death  of 
said  Nicholas,  but  became  naturalized  citizens  of  the  United 
States  after  his  death,  and  during  the  lifetime  of  the  said 
widow,  were  entitled  to  share  equally  with  the  other  heirs  of 
said  Nicholas  in  the  division  of  his  estate,  in  the  same  manner 
as  if  the  said  Nicholas  "had  died  at  the  same  time  with  bis 
said  widow. 
From  this  decree  or  order  the  plaintiff  appealed. 

T.  James  Glover j  for  the  appellant. 

Livingston  Livingston  and   Wm,  Curtis  Noyes,  for  the 
respondents. 

Bf/  the  Court,  Mitchell,  P.  J.  Nicholas  Kenny  made  his 
will  in  1836,  and  thereby  gave  one  half  of  his  estate,  subject 
to  two  annuities  and  to  the  widow's  dower,  as  follows :  "  Unto  my 
beloved  wife  Margaret  Kenny,  to  be  held  and  enjoyed  by  her 
during  her  natural  life,  and  by  her  to  be  divided  and  distributed 
by  will  among  my  relatives,  in  such  shares  as  she  may  see  fit  and 
deem  to  be  just."  This  was  a  direct  devise  to  his  widow  of 
that  half,  to  hold  during  her  life,  for  her  own  use,  and  in^ 
trust  for  her  to  divide  and  distribute  it  by  will  among  the 
relatives  of  the  testator,  in  such  shares  as  she  might  deem 
just.  She  made  no  will.  She  had  power  to  make  one,  even 
to  the  last  moment  of  her  life,  if  then  in  sound  mind.  Her 
selection  of  the  relatives  might  therefore  be  among  those  who 
might  be  living  at  her  decease,  and  would  not  be  limited  to 
those  living  at  the  testator's  death.  The  testator  had  alien 
relatives;  but  no  issue  of  his  own.  He  probably  considered 
that  there  would  be  changes  among  them  during  his  wife's 
survivorship  of  him ;  some  might  die,  others  become  unfit  sub- 
jects for  his  bounty,  and  ho  therefore  meant  to  give  the  most 
beneficial  power  to  her  that  she,  by  exercising  her  discretion 
to  the  last  moment  of  her  life,  might  carry  out  his  will,  and 
represent  him.  and  act  with  the  same  power  that  he  could,  if 
he  had  lived  as  long  as  she. 
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As  she  did  not  ezerciBO  the  power  of  distribution,  and  it 
was  a  power  in  trust  for  the  benefit  of  third  parties,  the  law 
distributes  the  property  equally  among  the  whole  class  among 
which  he  might  have  distributed.it.  This  enables  all  who 
were  capable  of  inheriting  at  her  death,  to  take  the  land, 
although  they  were  aliens  at  the  testator's  death.  They 
belong  to  the  class  to  whom  the  widow  could  give,  and  are 
therefore  in  the  class  to  whom  the  law  gives  in  equal  shares. 
This  was  the  order  made  at  special  term,  and  it  should  be 
affirmed  with  costs. 

The  decisions  respecting  the  construction  of  such  clauses 
where  no  statute  exists,  do  not  apply ;  as  our  statute  makes  a 
new  law,  which  is  to  govern  these  cases.    (1  R.  S.  734,  §  100.) 

Order  affirmed. 

[New  York  General  Term,  September  14, 1857.  Mitchell,  RooieveU  and 
Peabodjf,  Justices.] 


Palmer -v^.  Miller  and  others. 

A  mortgage,  executed  by  an  infaDt,  like  other  executed  contracts  of  infants,  is 
yalid  until  some  act  is  done  by  him  to  avoid  iL 

The  subsequent  execution  of  a  deed  of  the  mortgaged  premises,  to  a  tbii-d  per- 
son, without  referring  to  the  mortgage,  will  not  amount  to  a  repudiation  of 
the  mortgage.  Where  the  contrary  is  not  expressed,  the  intent  of  the  deed 
will  he  deemed  to  be  that  the  grantee  shall  take  subject  to  any  prior  mortgage. 

Where  an  infknt  executes  a  mortgage,  and  after  he  becomes  of  full  age,  he 
acknowledges  and  redelivers  it,  the  subsequent  acknowledgment  is  a  ratiflca- 
lion  of  the  instrument,  and  relates  back,  in  its  e£fect,  to  the  original  delivery, 
and  affects  all  intermediate  sales,  except  for  a  new  and  valuable  consideration. 

It  will  therefore  cut  off  a  voluntary  conveyance  executed  by  the  mortgagor,  to 
another  person,  in  trust  for  the  wife  and  children  of  the  grantor,  executed 
after  the  making,  and  before  the  acknowledgment,  of  the  mortgage. 

APPEAL  by  the  defendants  from  a  decree  of  foreclosure,  made 
at  a  special  term.     On  the  18th  of  February,  1854.  the 
defendant,  Michael  Miller,  executed  a  bond  and  mortgage  to 
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W.  K.  Strong,  to  secure  the  payment  of  $5000.  On  tlie  13th 
of  November  following,  he  executed  another  bond,  and  a  mort- 
gage on  the  same  premises,  to  the  plaintiff.  Palmer,  to  secure 
the  payment  of  the  sum  of  $5000.  He  was  not  of  full  age 
until  December  of  that  year.  In  the  month  of  January,  1855, 
he  executed  a  deed  of  the  same  premises  to  W.  K.  Strong  in 
trust  for  his  (the  grantor's)  wife  and  children,  without  receiying 
any  valuable  consideration.  Subsequently,  on  the  15th  of 
April,  1855,  he  and  his  wife  went  before  a  commissioner  and 
acknowledged  the  execution  of  the  mortgage  given  to  the  plain- 
tiff, and  re-delivered  it  to  him.  and  it  was  recorded  after  the 
trust  deed.  About  the  same  time,  Miller  paid  to  the  plaintiff 
one  hundred  and  thirty  dollars,  in  the  note  of  a  third  person, 
to  apply  on  the  mortgage.  The  plaintiff  brought  this  suit  to 
foreclose  the  mortgage,  and  to  set  aside  the  trust  deed.  The 
court  below  held  the  mortgage  to  be  a  valid  lien  upon  the 
premises,  and  entitled  to  priority  over  the  trust  deed,  and  di- 
rected a  foreclosure  of  such  mortgage,  and  a  sale  of  the  mort- 
gaged premises ;  subject  however  to  the  lien  of  the  prior 
mortgage  given  to  W.  K.  Strong. 

Wm,  Curtis  Noyes.  for  the  appellants.  I.  The  bond  and 
mortgage  being  given  by  an  infant,  were  executory  contracts, 
and  required  ratification ;  or,  at  least,  were  voidable  at  his 
instance,  and  incapable,  in  that  event,  of  being  the  foundation 
of  an  action.     {Bigelow  v.  Crrannis,  2  Hill,  120.) 

II.  The  execution  of  the  trust  deed  by  him,  immediately  on 
coming  of  age,  was  an  election  to  avoid  them,  and  was  a  disaf- 
firmance of  them,  and  of  their  binding  force,  of  the  most  posi- 
tive character.  The  acknowledgment  of  the  bond  and  mortgage 
did  not  affirm  them,  but  was  simply  an  admission  of  their  due 
execution  at  their  dates. 

III.  By  the  trust  deed,  Mrs.  Miller  and  her  children, 
through  the  trustee,  became  seised  of  an  equitable  interest  in 
the  premises,  which  Miller  could  not  by  any  act  of  his  own, 
without  their  legal  consent  or  concurrence,  affect  or  impair  in 
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any  way.  As  he  could  not  revoke  it  by  a  new  grant,  he  could 
not  indirectly  do  the  same  thing  in  effect,  in  any  other  mode. 

lY.  If  the  re-affirmance  of  the  mortgage,  as  the  judge  held, 
*^  had  relation  back  to  its  date,  and  gave  it  yitaUty  from  that 
time,"  still  such  relation  could  only  affect  Miller,  and  could  not 
impair  the  right  of  any  person,  acquired  in  the  mean  time. 
That  doctrine  is  applied  always  to  prevent  injustice,  as  against 
the  party  himself,  and  never  to  the  prejudice  of  third  parties. 
(Laihrap  v.  Ferguson,  22  Wend.  116.) 

The  judgment  should  therefore  be  reversed,  and  a  decree 
directed  postponing  the  mortgage  to  the  trust  deed. 

Jifhn  N.  Taylor,  for  the  plaintiff.  I.  The  mortgage  deed  of 
a  minor  is  not  void,  but  voidable  only.  (Bool  v.  Mix,  17  Wend. 
119.     Dominick  v.  Michael,  4  Sandf.  418.) 

H.  Miller  never  avoided  this  mortgage,  but,  on  the  contrary, 
affirmed  it,  after  he  came  of  age.  (1.)  By  acknowledging  and 
re-delivering  it  at  the  plaintiff's  request.  (2.)  By  paying  the 
plaintiff  $130  on  account.  (3.)  By  keeping  possession  of  the 
money  he  received  for  the  mortgage.  If  an  infant  seeks  to  dis- 
affirm a  contract  upon  which  he  has  received  money,  he  can 
only  do  so  by  returning  the  money.  To  keep  the  money  is 
evidence  of  a  confirmation.  {Kitchen  v.  Lee,  11  Paige,  107. 
Bartholomew  v.  JFSnMC7/ior%17  Barb.  428.  Badger  v.  Phin- 
ney,  16  Mass.  863.  Holmes  v.  Blogg,  8  Taunt.  508.  /&  C. 
2  Moore,  5&.  Boyden  v.  Boyden,  9  Met.  519.  Delano  v. 
Blake,  11  Wend.  85.)  If  he  seeks  to  avoid  a  conveyance,  he 
must  refund  the  consideration  money  received  by  him.  {Smith 
V.  Evans,  5  Humph.  70.  HiUyer  v.  Bennett,  8  Edw.  Ch. 
R.  222.) 

III.  An  infant's  deed  is  not  avoided  by  the  mere  execution, 
after  he  attains  his  age,  of  another  conveyance,  even  to  a  pur- 
chaser for  value.  {Bool  v.  Mix.  Dominick  v.  Michael,  supra^ 
421.     Eagle  Fire  Lis.  Co.  v.  Lent,  6  Paige,  685.) 

rV.  The  trust  deed  is  fraudulent  and  void  as  to  thej>laintiff'8 
mortgage,  and  must  be  postponed,  to  it,  because,  (1.)  It  con- 
tains a  trust  for  Millers  own  benefit  for  his  life,  after  his  wife's 
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death*  {^LeUeh  y.  HoUisier,  4  Camst.  211.)  (2.)  It  is  %  mere 
Yoluntary  conyeyance,  made  subsequently  to  the  mortgage, 
without  any  yaluable  consideration;  while  the  mortgage  was 
executed  to  coyer  an  actual  adyanee  of  money.  (2  R.  S.  134,  i  1.) 
The  recording  of  such  a  deed  giyes  it  no  priority,  as  it  was  for 
no  new  yaluable  consideration.      (1  jR.  &  756,  i  1.) 

By  the  Courtj  Mitchell,  P.  J.  A  mortgage  is  an  executed 
contract,  and  giyes  a  present  interest  in  or  to  the  land,  by  way 
of  lien  upon  it  It  is  a  deed,  to  be  yoid  on  a  certain  eyent. 
Like  other  executed  contracts  of  an  infant,  it  is  yalid  until 
some  act  is  done  by  him  to  ayoid  it.  In  this  case  the  in- 
fant did  no  such  act.  The  deed  to  Strong,  the  trustee,  did 
not  refer  to  the  mortgages ;  it  simply  '^  conyeyed  all  the  undi- 
yided  moiety  of  all  those  certain  lots'*  in  question.  The  grantee 
under  such  a  deed  would  take  subject  to  any  prior  mortgages. 
Such  would  be  its  intent,  when  the  contrary  was  not  expressed. 
It  is  impossible,  then,  to  infer  that  this  deed  repudiated,  or  was 
intended  to  repudiate,  the  mcx'tgage  to  the  plaintifil  |  The  sub- 
sequent acknowledgment  of  the  mortgage  was  a  ratification  of 
it,  and  related  back,  in  its  effect,  to  the  first  deliyery,  and  affect- 
ed all  intermediate  persons  except  purchasers  for  a  new  and 
yaluable  consideration.  The  trustee  was  not  such  a  purchaser. 
There  was  no  yaluable  consideration  for  the  deed  to  him.  {See 
Stafford  y.  Roofj  9  Cawen,  626 ;  Bigelaw  y.  Grannis^  2  flTitf, 
120;  Lathrap^  y.  Purguson,  22  Wend.  116;  Bool  y.  Mix, 
17  id.  119;  The  Eagle  Fire  Co.  y.  Lent,  6  Paige,  635; 
Dominick  y.  Michael,  4  Scmd.  418.) 

The  judgment  should  be  affirmed,  with  costs. 

[New  York  Geh^iul  Term,  September  14,  1867.  MUchdl,  RoouifMvA 
Peabody,  JoBtices.] 
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Arcttlarius  and  others,  ex'rs,  Sec.  appellants,  vs.  Sweet, 
admV,  &Cv  respondent 

A  testator,  by  his  will,  instracted  his  ezecaton  to  invest  one-third  of  the  pro- 
ceeds of  his  whole  estate,  and  to  pay  the  inteiest  to  his  wife  during  her  life. 
Among  other  legacies  was  one  of  S6000  to  his  executors,  in  trust  to  pay 
the  interest  to  his  son  J.  8.  during  life,  and  upon  his  decease,  to  pay  the 
capital  to  his  "  right  heirs,"  afterwards  altered,  by  a  codicil,  to  his  '*  issae," 
if  any  suryiTing,  and  if  none,  then  SIOOO  to  his  widow,  if  any,  and  the  re- 
maining 04000  to  sink  into  the  residnnm  of  his  estate.  J.  S.  died  sooa 
after  the  testator,  leaving  a  widow,  (who  took  the  01000,)  bat  no  chOdreik 
The  18th  section  <^  the  will  was  as  follows :  "  I  giv«  and  bequeath  all  the 
rest,  residue  and  remainder  of  my  estate  to  my  children  by  my  present 
wife  P.  (of  whom  J.  S.  was  one,)  together  with  the  share  of  my  estate  set 
apart  for  my  said  wife  during  her  natural  life ;  upon  her  decease  equally 
to  be  divided  among  them." 

HM,  that  this  was  a  bequest  of  the  whole  residuum,  including  the  widow's 
third,  equally  to  her  children,  to  become  vested  in  interest  immediately  on 
the  testfttor's  death,  subject  only  to  their  mother's  right  to  one-third  of  the 
income,  during  her  life ;  that  the  distribution  was  to  be  made  immediately, 
without  waiting  for  the  widow's  death ;  and  that  the  personal  representative 
of  J.  S.  was  entitled  to  share  in  the  i^idue,  (including  tlie  04000,)  equally 
with  the  others. 

In  the  interpretation  of  a  will,  punctuation  may  perhaps  be  resorted  to,  when 
no  other  means  can  be  foand,  of  solving  an  ambiguity ;  but  not  in  cases 
where  no  real  ambiguity  exists  except  what  punctuation  itself  creates. 

THIS  was  an  appeal  from  a  decree  of  the  surrogate  of  Nev 
York,  directing  an  account  by  the  executors  of  GecH-ge 
Arcularius  deceased,  in  iavor  of  William  P.  Sweet,  administra- 
tor of  Jacob  S.  Arcularius ;  and  inyolved  the  c^^nstruction  of 
the  will  of  George  Arcularius,  in  respect  to  the  provisions 
therein  made  for  the  said  Jacob  S.  Arcularius.  George  Ar- 
cularius, the  father  of  Jacob  S.,  by  his  will  gave  to  his  widow, 
for  life,  the  income  of  one-third  of  his  whole  estate.  He  gave 
to  his  several  children,  or  to  trustees  for  them,  $5000  or 
$7000  each,  as  they  had  received  advances  in  his  lifetime  or 
not.  Among  others,  he  gave  to  trustees  for  Jacob  S.  $5000 
in  trust  to  pay  the  income  to  him  during  his  life,  and  to  pay 
the  principal,  on  his  decease,  "  to  the  right  hejrs  of  his  said 
son  Jacob  S."    He  gave  all  the  residue  of  his  estate  as  fol- 
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lowB :  "  to  my  children  by  my  present  wife  Phebe,  together  with 
the  share  of  my  estate  set  apart  for  n^y  said  wife  daring  her 
natural  life  upon  her  decease  equally  to  be  divided  amoDg 
ihem."  Jacob  S.  died  shortly  after  his  father^  The  surro- 
gate decided  that  he  and  his  administrators  were  entitled  to 
a  share  in  the  residuary  estate ;  that  the  whole  share  vested 
in  him  immediately  on  his  father's  death ;  the  part  reserved 
for  the  widow's  use  being  postponed  for  the  purposes  of  pay- 
ment only,  to  her  death,  and  the  rest  to  be  paid  at  the  testa- 
tor's decease.     (See  S.  C.  8  Brad.  64, 114.) 

John  T.  HoffmaUy  for  the  appellants/ 

S,  P.  Nash,  for  the  respondent. 

Roosevelt,  J.  This  is  an  appeal  to  the  supreme  court, 
frdm  a  decision  of  the  surrogate  directing  the  distribution  of 
the  estate  of  the  late  George  Arcularius,  among  his  widow 
and  children.  The  testator,  it  appears,  was  twice  married, 
and  left  at  his  death  a  numerous  family  in  both  branches,  and 
an  estate  valued  at  from  eighty  to  one  hundred  thousand  dol* 
lars,  all  in  cash,  or  directed  by  him  to  be  sold  and  turned  into 
cash.  By  his  will  he  instructed  his  executors  to  invest  one- 
third  of  the  proceeds  of  his  whole  estate  in  good  securities, 
and  to  pay  the  interest  to  his  wife  during  her  life.  Among 
numerous  other  legacies,  amounting  together  to  $40,000  and 
upwards,  was^  one  forming  the  subject  of  the  present  contro^ 
versy,  of  $5000  to  his  executors  in  trust  to  pay  the  interest 
to  his  son  Jacob  S.  during  life,  and  upon  his  decease  to  pay  the 
capital  to  his  "  right  heirs,"  afterwards  altered,  by  a  codicil,  to 
his  '^  issue,"  if  any  surviving,  and  if  none,  then  $1000  to  his 
widow,  if  any,  and  the  remaining  $4000  "  to  sink  into  the 
residuum  of  my  estate."  Jacob  died  soon  after  his  father,  leav- 
ing a  widow,  (who  took  the  $1000,)  but  no  children ;  and  the 
question  is,  to  whom  does  the  $4000  belong,  and  when  is  it 
payable  7 

The  18th  section  of  the  will,  the  punctuation  of  which  is  sup- 
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po0ed  to  create  the  difficulty  as  to  the  time  of  payment,  is  as 
follows :  "I  giye  and  bequeath  all  the  rest,  residue  and  remain- 
der  of  my  estate  to  my  children  by  my  present  wife  Phebe, 
(Jacob  was  one  of  them)  together  with  the  share  of  my  estate 
set  apart  for  my  said  wife  during  her  natural  life  upon  her  de- 
cease equally  to  be  diyided  among  them." 

Independently  of  punctuation,  the  plain  meaning  of  these 
words  is  a  bequest  of  the  whole  residuum,  including  the  widow's 
third,  equally  to  her  children,  to  become  vested  in  interest, 
immediately  on  their  father's  death,  subject  only  to  their  moth- 
er's right  to  one-third  of  the  income  during  her  life,  and 
which  she  at  any  time  might  relinquish,  if  she  saw  fit.  The 
law,  too,  in  cases  of  ambiguity,  leans  in  favor  of  the  vesting  of 
a  legacy  or  devise.  It  allows,  to  a  certain  extent,  but  does  not 
favor,  suspensions  of  ownership.  But  the  punctuation,  it  is 
contended,  imperatively  requires  a  different  interpretation  from 
the  otherwise  natural  one.  "  The  semicolon  (after  the  word 
life)  is  material  (say  the  defendants'  counsel)  to  a  correct  read- 
ing ;  and  beibg  there,  must  have  its  effect."  That  effect  would 
be  to  postpone  any  distribution  till  the  mother's  death — ^to  tie 
up  not  only  the  securities  set  apart  for  her  income,  but  those 
also  from  which  they  were  directed  to  be  set  apart,  and  which 
were  expressly  discharged  from  any  trust,  and  as  to  the  income 
of  which  no  disposition  was  mad^.  A  single  dot  over  a  comma, 
BO  easily  inserted  by  mistake  or  design,  and  so  difficult,  if  not 
impossible  in  most  instances,  of  proof  or  disproof,  can  never  be 
allowed  thus  to  overturn  the  natural  meaning  of  the  written 
words,  whether  taken  by  themselves  or  in  connection  with  the 
whole  instrument.  The  powers  of  the  federal  govemioent,  it 
was  once  said,  depended  on  a  comma ;  and  parties  divided  on  a 
semicolon.  One  side  read  in  the  constitution  that  congress 
should  have  power  "to  lay  taxes  to  pay  (that  is  in  order -to 
pay)  the  debts  and  provide  for  the  common  defense  and  general 
welfare ;"  the  other,  that  the  powers  given  were  independent, 
'^  to  lay  taxes ;"  "  to  provide  for  the  general  welfare,"  &c.  The 
semicolon  interpretation  was  finally  overthrown,  and  the  written 
words  and  natural  sense  prevailed  over  "  stops ;"  and  it  is  now 
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settled,  both  judicially  and  politically,  that  congress  has  no  mi* 
limited  power,  and  that  the  general  wel&re  clause  is  a  mere 
qualification  of  the  power  to  lay  taxes.  Punctuation  may  per- 
haps be  resorted  to  when  no  other  means  can  be  found  of  solr- 
ing  an  ambiguity ;  but  not  in  cases  where  no  real  ambiguity 
exists  except  what  punctuation  itself  creates. 

It  is  next  insisted  that,  upon  an  examination  of  the  whole  will, 
it  is  apparent  that  even  if  the  $4000,  on  the  death  of  Jacob,  passed 
immediately  to  the  residuary  legatees,  instead  of  waiting  for 
distribution  till  the  death  of  his  mother,  still  the  administratrix 
of  Jacob,  wl\o  is  the  appellant  in  this  case,  has  no  right  to  any 
part  of  it,  either  then  or  now.  The  di£Bculty  arises  fiom  the 
seeming  absurdity  of  first  giving  to  a  person  a  life  interest,  and 
then,  on  his  death,  giving  to  the  same  person  the  capital ;  a  be- 
quest, in  other  words,  by  way  of  remainder,  to  take  effect  in  a 
contingency  which  assumes  the  legatee  at  the  time  to  be  dead. 
Viewed  in  the  light  of  legal  principles  this  objection  vanishes. 
The  gift,  in  effect,  is  to  Jacob  for  life,  and  on  his  death  to  his 
issue,  if  he  leave  any ;  and  if  none,  as  actually  occurred,  then  to 
such  persons  as  he  may  have  designated  by  will  or  deed ;  and 
in  default  of  a  deed  or  will  of  the  party,  to  his  legal  represmt- 
atives,  whoever  they  may  be. 

It  will  be  observed  that  the  primary  object  of  the  clause  in 
question  was  to  dispose  of  a  mere  residuum,  and  that  the  $4000 
was  to  form  a  part  of  the  residuum,  not  absolutely,  but  only  in 
the  event  of  the  legatee  for  life  leaving  no  issue.  All  the 
special  wishes  of  the  testator  had  been  already  provided  for  in 
detail.  He  was  not  likely,  therefore,  to  be  particular  in  this 
sweeping  clause.  At  all  events,  the  language  used  by  him  is 
plain  and  unequivocal.  "  All  the  residue  "  I  give  "  to  my  children 
(not  a  part  of  them)  by  my  present  wife."  He  qualifies,  it  wiU 
be  seen,  the  generality  of  the  bequest  by  confining  it  to  the  chil- 
dren (meaning  of  course,  as  the  language  necessarily  imports,  all 
the  children)  of  his  second  wife ;  and  the  express  insertion  of 
this  qualification,  and  the  omission  at  the  same  time  of  any 
other,  excludes  all  inference  that  he  intended  any  other.  Had 
he  meant  all  my  children  except  those  by  my  first  wife,  and 
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"  except  Jacob,  by  my  second,"  it  is  manifest  he  wonld  hare 
said  sa 

It  is  unnecessary  to  dwell  further  on  this  case.  The  reason- 
ing of  the  sarrogate,  and  the  authorities  cited  by  him  in  sap- 
port  of  his  decree,  are  conclusive.  To  go  oyer,  at  length,  the 
whole  ground  again,  would  be  a  useless  repetition.  Decree 
aflbmed,  with  costs. 

Mitchell,  P.  J.  The  clause,  '^  together  with  the  share  of 
my  estate  set  apart  for  my  said  wife  during  her  natural  life, 
upon  my  decease,"  may  be  read  as  in  parenthesis.  Then  clearly 
the  residue,  leaying  out  that  invested  for  the  widow,  is  vested 
immediately,  and  payable  immediately  on  the  testat(»^8  decease. 
The  testator  also  wished  to  dispose  of  the  capital  that  was  re- 
served for  the  use  of  the  widow,  and  wished  that  to  go  in  the 
same  direction ;  but  as  the  income  of  it  was  to  be  hers,  he  gave 
it,  upon  her  decease,  to  the  residuary  legatees ;  not  to  postpone 
the  vesting,  but  to  prevent  any  doubts  that  the  income  wm  to 
be  hers  during  her  lifew 

By  a  codicil  the  testator  revoked  the  bequest  of  the  $5000  to 
the  right  heirs  of  Jacob  after  his  death,  and  gave  it  to  the  issue 
of  Jacob,  if  he  left  any.  If  he  left  none,  then  $1000  to  his 
widow  if  she  should  survive  him,  and  directed  that  the  remain- 
ing $4000  should  sink  into  the  residuum.  It  is  argued  that 
this  shows  that  the  testator  could  not  have  intended  that  Jacob 
himself  should  have  any  part  of  the  residue.  It  however  only 
shows  that  he  intended  the  $4000  to  go  into  the  residue,  and 
that  the  residue  should  go  as  he  had  previously  directed  by  his 
will ;  whether  to  Jacob  or  to  any  one  else. 

The  codicil  also  declared  that  the  devises  contained  in  the 
7th,  8th,  9th,  10th,  11th  and  13th  clauses  of  his  will  (the  13th 
was  the  bequest  for  Jacob)  were  to  be  paid  to  the  devisees  with- 
out any  deduction  for  advances  made  by  the  testator  to  them,  it 
being  bis  will  to  forgive  them  their  debts  upon  their  ctecepting 
the  dedises  made  to  them.  It  is  contended  that  the  words 
''upon  their  accepting"  is  a  condition  precedent  to  the  ezemp- 
tieft  from  paying  advances.    If  it  were  so,  as  the  bequest  was 
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beneficial  to  Jacob,  it  may  be  presumed  that  he  assented  to  it, 
unless  he  showed,  by  some  act,  his  dissent.  Besides,  the  ex- 
emption is  made  in  terms  that  are  absolute :  "  I  declare  that 
the  bequests  are  to  be  paid  to  the  devisees  without  any  deduc- 
tion fbr  advances  made  to  them."  This  being  completed,  the 
testator  proceeds  to  show  more  fully  his  wish  to  forgive  the 
debts  due  to  him  by  his  sons,  and  says,  "  it  being  my  will  to  for- 
give them  their  debts,  respectively,  upon  their  accepting  the 
devises  made  to  them."  The  devises  were  accepted,  when  they 
vested  in  the  devisees.  It  may  be  that  the  testator  intended 
that  the  debts  should  not  be  forgiven,  if  the  legacy  never  vested 
in  the  legatee ;  as  if  the  legatee  died  before  him.  And  with 
that  intent  he  may  have  used  the  words  ^'  upon  their  accepting 
the  devises." 
The  decree  of  the  surrogate  should  be  affirmed,  with  costs. 

Peabodt,  J.,  concurred. 

Decree  affirmed. 

[New  York  General  Term,  September  14, 1857.    MUehdl,  Rooievdt  and 
Peabodift  Justioes.] 
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GiLLiLAN  vs.  The  Same. 

An  injunction  may  now  be  issued,  and  a  receiver  appointed,  before  jodgment,  at 
the  instance  of  any  creditor,  and  against  any  debtor,  to  prevent  a  frandolent 
disposition  of  property  and  as  a  security  for  the  satisfaction  of  such  judgment 
as  the  plaintiff  may  recover. 

APPEAL  from  an  order  made  at  a  special  term.  The  actions 
were  brought  to  recover  the  value  of  goods  sold  and  deliv- 
ered to  the  defendant,  by  the  plaintiffs,  respectively,  on  a  credit 
The  complaints  respectively  alleged  fraud  on  the  part  of  the  de- 
fendant in  contracting  the  debt,  and  that  he  purchased  the  goods 
without  any  intention  of  paying  for  the  same,  and  in  pursuance 
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of  a  plan  coneocted  by  him,  bj  which  he  intended  to  defraud  the 
plaintiff  out  of  the  goods.  That  the  defendant  had  removed 
and  disposed  of  large  portions  of  his  property,  and  threatened 
and  was  about  to  dispose  of  other  and  large  portions  thereof 
with  intent  to  defraud  his  creditors ;  that  on  or  about  the  last 
of  February,  1857,  he  had,  with  the  same  intent,  consigned  a 
large  amount  of  linen  and  crape  shawls,  to  the  value  of  over 
1^4000,  and  which  were  all  among  the  recent  purchases  of  the 
defendant,  and  had,  in  fact,  never  been  unpacked  from  their 
original  packages,  in  which  he  purchased  them,  to  Myers,  Glag- 
horn  &  Go.  of  Philadelphia,  auctioneers,  for  sale  at  auction ; 
which  goods  were  sold,  at  a  great  sacrifice,  and  the  proceeds  paid 
over  to  the  defendant,  said  goods  being  sent  clandestinely,  and  in 
the  name  of  one  Maas.  That  after  making  the  purchases  frofli 
the  plaintiffs,  and  other  large  purchases,  from  various  merchants 
in  New  York,  on  a  credit  of  eight  months,  the  defendant  sold 
large  quantities  of  said  goods,  to  various  firms  and  individuals, 
on  long  credits  of  from  nine  to  sixteen  months,  and  for  the  same 
prices  at  which  he  had  purchased  them :  that  the  defendant 
had  concealed  a  large  portion  of  the  goods  so  purchased  of  the 
plaintiffs,  amounting  to  about  $9000,  with  the  intention  of  ap- 
propriating the  same  to  his  own  use,  in  fraud  of  his  creditors ; 
that  he  had  threatened  that  he  woald  not  appropriate  all  his 
property  to  the  payment  of  his  debts,  and  that  if  his  creditors 
would  not  accept  the  compromise  he  offered  them,  of  fifty  cents 
on  the  dollar,  or  if  any  of  them  should  sue  him,  he  would  place 
his  property  beyond  the  reach  of  his  creditors.  That  the  de- 
fendant was  insolvent  and  unable  to  pay  his  debts ;  and  that 
unless  he  was  restrained  by  an  order  of  the  court  the  whole  of 
his  property  and  assets  would  be  fraudulently  converted  and 
disposed  of,  so  as  to  be  beyond  the  process  which  the  plaintiffs 
claimed  to  be  entitled  to  as  part  of  the  judgment  in  this  action, 
and  so  as  to  render  the  judgment  asked  for,  ineffectual.  The 
plaintiffs  then  prayed  for  a  decree  or  judgment  against  the  de- 
fendant, directing  the  payment  of  their  debts,  and  that  the  de^ 
fendant  might  be  restrained  by  an  order  of  the  court,  from  selling, 
assigning,  transferring,  collecting  or  receiving,  any  part  of  said 
Vol.  XXV.  52 
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goodB  or  aSBetSy  &c.,  or  from  anj  interference  therewith  dvring 
the  pendency  of  this  action,  or  until  the  further  order  of  the 
court ;  and  that  a  receiver  might  be  appointed,  mth  the  usaal 
powers,  &e. 

Upon  the  summons  and  complaint  and  an  affidayit  thereto  an- 
nexed, an  order  was  made,  on  the  13th  of  April,  1857,  by  Jus- 
tice Davies,  for  the  defendant  to  show  cause,  at  a  special  term, 
on  the  20th  of  the  same  month,  why  a  receiver  of  the  defend- 
ant's property  and  effects  should  not  be  appointed ;  and  in  the 
meantime,  and  until  the  further  order  of  the  court,  the  defend- 
ant, his  agents,  attorneys,  servants,  &c.  was  and  were  ordered 
to  desist  and  refrain  from  selling,  assigning,  transferring,  coUect- 
ing  or  receiving  any  of  the  goods,  estates,  debts,  accounts,  ice 
Mentioned  in  the  complaint,  and  from  any  interference  therewith. 

On  the  day  for  showing  cause,  on  the  30th  of  April,  1857,  at 
a  special  term  held  before  Justice  Mitchell,  the  motion  for  a 
receiver  was  denied,  with  $10  costs,  and  the  injunction  was 
modified  and  retained  so  far  as  to  restrain  the  defendant,  his 
agents,  attorneys  and  servants  from  removing  or  disposing  of 
any  part  of  his  property,  goods,  debts,  assets,  accounts  or  books 
of  account  named  in  the  complaint,  iDith  intent  to  defraud  hu 
creditors  or  any  of  (hem,  until  the  further  order  of  the  court ; 
and  the  question  whether  said  injunction  so  far  as  it  was  retained 
should  be  dissolved  or  modified  thereafter,  and  whether  a  refers 
ence  should  be  ordered,  to  ascertain  the  truth  of  the  facts  al- 
leged or  controverted  by  the  respective  parties,  was  reserved, 
with  all  other  questions  arising  on  said  motion,  until  the  fiirthtf 
order  of  the  court. 

From  this  order  the  plaintiffs  appealed. 

Parsons  4*  Riggs,  for  the  appellants. 

Benedict  4*  Boardman,  for  the  defendant. 

By  the  Courts  Roosevelt,  P.  J.  In  the  absence  of  a  gen- 
eral bankrupt  law — so  much  needed  at  the  present  time — the 
legislature  of  the  state  have  deemed  it  wise  to  curtail,  in  certain 
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specified  cases,  the  absolute  control  of  debtors  over  their  prop- 
erty, and  to  giye  to  their  creditors,  preliminarily,  be&re  final 
jadgment  and  execution,  a  right  to  interpose  to  prevent  the 
consammatioh  of  any  contemplated  fraud. 

The  219th  section  of  the  code  provides  that  *^  where,  during 
the  pendency  of  an  action,  (meaning  of  course  before  the  recov- 
ery of  final  judgment)  it  shall  appear  by  affidavit  that  the  de- 
fendant threatens  or  is  about  to  remove  or  dispose  of  his  prop^ 
erty,  irith  intent  to  defraud  his  creditors,  a  temporary  injunction 
may  be  granted  to  restrain  such  removal  or  disposition." 

The  present  plaintifis  having  commenced  an  action  against 
the  defendant  on  their  demands,  applied  accordingly  to  a  judge, 
during  its  pendency,  for  a  temporary  injunction  and  receiver^ 
They  were  met  immediately  by  two  objections  ]  first,  that  theif 
complaint,  on  its  face,  admitted  that  the  goods  had  been  sold  on 
an  unexpired  credit  of  eight  months.  The  credit,  however,  it  is 
alleged,  was  obtained  fraudulently,  and  the  right  to  it  thereby 
forfeited;  so  that  the  seller  had  the  option  of  treating  the  trans- 
action  as  a  cash  sale.  The  plaintifiis  in  their  complaint  make 
the  election  and  the  necessary  averments  to  warrant  it  I  must 
assume,  therefore,  for  the  purposes  of  the  motion,  that  a  present 
prima  facie  cause  of  action  exists. 

But  fraud  in  contracting  the  debt  is,  alone,  not  sufficient^  to 
warrant  a  preliminary  injunction  on  all  the  debtor's  property, 
before  the  debt  has  been  established  by  final  judgment ;  it  must 
further  appear  that  he  is  about  to  ^  remove  or  dispose  of  his 
property  with  intent  to  defraud  his  creditors." 

In  the  present  case  it  did  so  "  appear  by  affidavit"  to  the  judge 
at  special  term,  and  he  accordingly,  after  hearing  both  parties, 
did  grant  a  temporary  injunction  to  restrain  the  defendant  from 
removing  or  disposing  of  any  part  of  his  property ,-  but  added 
the  words,  "  with  intent  to  defraud  his  creditors,  or  any  of 
them ;"  leaving  him  free  to  make  any  other  disposition,  and  re- 
fusing to  place  his  property  in  the  hands  of  a  receiver.  In  this 
order,  although  founded  on  the  assumption  of  threatened  fraud, 
the  defendant  acquiesces.  The  plaintiffs  alone  appeal ;  insist- 
ing that  the  property  of  the  defendant  should  have  been  taken 
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entirely  out  of  his  bands  and  placed  in  those  of  a  receiver,  as  tke 
only  effectual  mode  of  restraining  the  threatened  fraudulent  re- 
moval. There  is  much  apparent  force  in  the  objection.  A  mere 
injunction,  unaccotnpanied  by  a  receivership,  may  be  easily 
evaded.  The  debtor  may  take  his  goods  out  of  the  jurbdictioD, 
and  his  person  with  them.  What  in  such  case  becomes  of  the 
injunction?  It  is  2k  mere  bruium  fulmetu  Should  the  court 
attempt  a  commitment  for  its  violation,  the  debtor  might  stand 
on  the  boundary  of  Connecticut  or  New  Jersey  and  deride  the 
process.  Before  the  adoption  of  the  code,  a  creditor  at  largCi 
before  judgment,  except  in  cases  of  trust  or  quasi  trust,  had  no 
remedy.  The  debtor  had  the  absolute  control.  {Reubens  v. 
Joel^  3  Kernatij  488.)  Such  was  the  common  law — without  a 
bankrupt  act — and  such  of  course  must  continue  to  be  the  law 
until  altered  by  legislation.  Now  the  code  says  nothing,  in 
such  a  case,  about  appointing  a  receiver.  All  it  allows  the 
judge  to  grant  is  a  "  temporary  injunction."  But  does  not  the 
power  to  restrain  by  injunction  carry  with  it  the  power  to  dis- 
possess, if,  as  in  case  of  movable  property,  that  be  the  only  safe 
and  effectual  method  of  restraining  ?  As  a  general  rule  the 
grant  of  a  power  carries  with  it  all  the  incidents  necessary  and 
proper  to  the  effectual  execution  of  the  power  granted. 

Every  day's  experience  shows  that  in  disputes  between  part- 
ners, a  receiver  is  the  invariable  attendant  upon  an  injunction. 
The  practice  proceeds  upon  the  principle  that  where  two  parties 
have  an  interest  in  goods  and  debts,  and  neither  is  willing  to 
trust  the  other,  both  should  be  restrained  and  an  impartial  inter- 
mediary appointed  to  protect  the  rights  of  both.  The  parties 
are  regarded  in  some  sense  as  trustees  for  each  other,  and  liable, 
as  such,  to  be  removed  for  cause,  at  the  instance  of  each  other. 
In  the  case  of  limited  partnerships  a  quasi  trust  is  regarded  as 
existing,  even  as  between  the  firm  and  its  creditors ;  and-  the 
latter  as  a  consequence,  and  independently  of  the  code,  may  in- 
terpose without  first  getting  a  judgment  lien.  (2  John.  Ck, 
144.     7Paige,5S8.) 

•^    The  code,  even  before  the  recent  amendments,  seems  to  have 
contemplated  an  extension  of  the  principle  to  the  general  case 
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of  firaadnlent  debtors.  It  recognizes  an  interest  of  the  creditor 
in  the  debtor's  property  ^^  pending  an  action,"  and  of  coarse  be- 
fore final  judgment — an  interest  which  ought  to  be  protected 
against  any  fraudulent  removal  or  disposal,  if  threatened  or 
contemplated.  But  the  recent  amendments  of  185T  contain  a 
still  more  explicit  recognition  of  the  principle.  They  not  only 
provide  for  an  injunction  to  restrain  the  debtor,  but  for  an  at- 
tachment to  seize  the  debtor's  effects  in  any  "  action  for  the 
recovery  of  money,"  if  it  appear  that  he  is  "  about  to  remove 
any  of  his  property  from  this  state,  or  has  assigned,  disposed  of, 
or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete  any  of 
his  property  with  intent  to  defraud  his  creditors."  Whatever, 
therefore,  may  have  been  the  rule  prior  to  the  7th  of  May  last, 
an  injunction,  in  effect,  may  now  be  issued,  and  a  receiver  (in 
the  person  of  the  sheriff)  appointed,  before  judgment,  at  the  in- 
stance of  any  creditor,  and  against  any  debtor,  to  prevent  a 
fraudulent  disposition  of  property,  and  "  as  a  security  for  the 
satisfaction  of  such  judgment  as  the  plaintiff  may  recover.^ 
{\  227.)  Instead,  then,  of  appealing  from  the  order  of  the  30th 
of  April,  the  plaintiffs  should  have  waited  till  the  7th  of  May, 
twenty  days  after  the  passage  of  the  amending  act,  and  have 
then  applied  for  an  aitachment  They  may  do  so  still.  The 
appeal,  therefore,  being  unnecessary,  should  for  that  reason  be 
dismissed,  or  the  order  be  affirmed — but  without  costs. 

[New  York  Obnbral  Term,  September  14,  1857.    MiicheU^  HoosevtU  and 
Peabody,  Justices.] 


Cowles,  receiver,  &,c.  vs.  Cromwell. 

Where  a  person  who  has  agreed  to  take  stock  in  a  banking  association,  sabse- 
qnently,  and  before  the  same  has  been  paid  fbri  transfers  the  stock  in  good 
ikitb,  and  with  the  assent  of  the  bank,  to  another  person,  the  assignee  is  sab- 
stitated  hi  the  place  of  the  original  stockholder,  in  regard  to  the  liability  to 
pay  fbr  the  stock,  and  the  litUer  is  exonerated  thercfirom. 
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APPEAL  by  the  defendant  from  a  judgment  entered  at  a 
special  term.  The  action  was  brought  by  the  plaintiff,  as 
receiver  of  the  Eighth  Avenue  Bank,  to  recover  of  the  defend* 
ant  the  amount  remaining  unpaid  upon  his  subscription  to  the 
capital  stock  of  the  bank.  He  was  a  subscriber  for  840  shares, 
at  $50  a  share.  Judgment  was  given  in  iavor  of  the  plaintiff 
for  $4914.61.  ,  The  fiskcts  appear  in  the  opinion  of  the  court. 

Wm.  Curtis  Noyesy  for  the  appellant. 
Charles  H.  Hunt^  for  the  respondent. 

By  the  Courts  Mitchell,  P.  J.  The  defendant  was  an 
original  subscriber  for  840  shares  of  the  capital  stock  of  the 
bank.  He  paid  for  50  shares,  but  did  not  personally  pay  for 
any  more.  The  other  shares,  with  the  consent  of  the  bank,  he 
transferred  to  other  persons.  78  of  these  were  transferred  to 
Paulison,  60  of  which  were  paid  for.  Paulison  was  considered 
a  rich  man,  at  the  time  of  the  transfer  of  the  stock  to  him  (June 
12, 1854,)  and  his  note  was  accepted  by  the  bank  in  lieu  of  the 
defendant's  for  the  73  shares,  and  was  afterwards  renewed  by 
the  bank.  The  defendant  also  transferred  to  G.  W.  Stevens 
88  shares,  to  Gr.  R.  Jaques  82,  both  in  *January,  1854,  and  to 
C.  Sandford  81,  to  W.  J.  Howell  20,  and  to  Paulison  101  shares, 
all  in  April,  1854.  All  of  these  shares,  so  transferred,  were 
paid  for  by  the  transferrees,  except  88  to  Stevens,  82  to  Jaques, 
18  to  Paulison,  and  5  of  those  transferred  to  Sanford  ;  making 
88  in  all,  for  which  the  court  below  gave  judgment  against  the 
defendants,  at  $50  per  share. 

The  defendant  offered  to  show  that  the  transfers  made  by  him 
were  made  in  pursuance  of  an  agreement  among  the  associates, 
entered  into  at  the  time  of  the  subscription  by  him,  that  he  was 
to  be  released  on  his  substituting  responsible  and  acceptable 
transferees  in  his  place.  This  evidence  was  excluded.  It  was 
then  admitted  that  Stevens,  Jaques  and  Paulison  had  given 
notes  to  the  bank  for  the  amount  of  the  shares  transferred  to 
them,  respectively,  and  that  those  notes  had  been  prosecuted 
to  judgment  by  the  receiver ;  as  had  also  a  similar  note  given 
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by  Mr.  Potter;  that  proceedings  were  still  pending  in  some 
or  all  of  the  suits  ;  that  he  did  not  know  the  facts  elicited  on 
this  trial  when  he  commenced  those  suits  ;  but  he  still  intend- 
ed to  go  on  with  them,  nntil  the  money  should  be  collected 
from  some  one,  but  that  no  part  had  yet  been  collected. 

The  judge,  in  his  finding,  states  that  he  considers  this  a  clear 
case  of  a  violation  of  the  statute  relating  to  moneyed  corpora- 
tions, and  of  the  articles  of  association.  He  does  not  find  the 
facts  on  which  his  opinion  is  based,  nor  state  whether  he  con- 
siders the  transfers  made  in  good  faith.  There  is  nothing  in 
the  evidence  to  show  any  bad  faith  on  the  part  of  the  defendant 
in  making  the  transfer,  or  on  the  part  of  the  bank  in  accepting 
it.  So  that  the  question  is,  whether  a  person  agreeing  to  take 
stock,  who  has  transferred  his  stock,  in  good  faith,  with  the 
consent  of  the  bank,  to  a  person  who  is  liable  to  the  bank,  still 
remains  liable  for  the  stock  transferred. 

The  bank  could  not  sue  in  such  a  case.  By  its  consent  the 
stock,  making  a  consideration  for  the  defendant's  promise,  had 
passed  from  him  to  another  person,  who  became  directly  a  debtor 
to  the  bank.  No  other  intention  could  be  inferred,  in  such  a 
case,  than  that  the  new  debtor  should  be  substituted  for  the 
original  debtor.  The  evidence  offered  and  rejected  was  ma- 
terial in  this  view  of  the  intention  of  the  bank,  although  not 
admissible  as  a  complete  bar,  by  itself.  The  articles  of  associ- 
ation declared  that  no  shares  should  be  transferable  on  which 
any  call  for  an  installment  was  unpaid.  But  this  was  merely 
,  for  the  protection  of  the  bank,  to  prevent  thei^  being  transfer- 
red without  its  consent ;  and  not  to  prevent  the  bank  from  con- 
senting to  a  substitution  of  one  stockholder  for  another.  A 
'^  transfer  "  is  the  act  of  the  holder  of  the  stock,  alone;  a  "sub- 
stitution "  is  the  joint  act  of  him  and  of  the  transferree  and  the 
bank. 

The  capital  stock  was  not  required  to  be  paid  in  money,  un- 
der the  general  banking  law.  The  19th  section  of  that  law 
{Laws  q/*1888,  ch.  260)  declares  that  every  person  becoming  a 
stockholder  by  transfer  shall  succeed  to  all  the  rights  and  liabil- 
ities  of  the  former  shareholder.    It  thus  substitutes  the  one  for 


416  OASES  IN  THE  SUPREME  COURT. 


Brooklyn  While  Lead  Co.  v.  Masury. 

the  other ;  and  makes  the  contract  between  the  parties  the  con- 
tract with  the  bank,  when  it  accepts  the  transferree. 

The  act  of  1849,  {Laws  o/1849,  ch.  226,  p.  340,)  to  enforce 
the  responsibility  of  stockholders  in  certain  banking  corpora- 
tions and  associations,  and  under  which  the  plaintiff  was  ap- 
pointed receiver,  makes  the  stockholders  responsible  for  the 
debts  of  the  company,  to  the  extent  of  their  respective  shares 
of  stock,  to  be  enforced  in  the  manner  prescribed  in  that  act 
and  in  no  other  manner,  (}  1 ;)  then  section  3  declares  that  per- 
sons who  were  stockholders  at  the  time  of  the  contracting  of  a 
debt  shall  be  responsible  therefor,  but  shall  be  exonerated  from 
such  responsibility  in  respect  to  any  stock  which  shall  hare 
been  transferred  previous  to  a7it/  default  in  the  payment  of 
such  debt,  on  the  books  of  the  bank,  to  any  resident  of  this  state 
of  full  age,  in  good  faith,  and  without  any  intent  to  evade  such 
responsibility  ;  and  substitutes  the  liability  of  such  assignee  in 
the  place  of  the  original  stockholder.  These  provisions  seem 
to  meet  this  case,  and  to  exonerate  the  defendant. 

The  judgment  for  the  plaintiff  should  be  reversed  and  a  new 
trial  granted ;  the  costs  to  abide  the  event. 

[New  York  General  Term,  September  14,  1857.  Miichea,  /?oo8m?4  tod 
Peahodi/t  Justices.] 


Brooklyn  White  Lead  Company  vs.  Masury. 

It  is  to  protect  a  party's  right  of  selling  his  own,  that  the  law  of  trade  TDBjka 
has  been  introduced.  The  right  must  include  the  privilege  of  selliDg  to  alt— 
to  the  incautious  as  well  as  to  the  cautious. 

Any  &}8e  name  that  is  assumed  in  imitation  of  a  prior  true  name*  is  in  yiolatioo 
of  this  right,  and  the  use  of  it  will  be  restrained  by  ipjunction. 

Where  the  plaintiff,  an  incorporated  company,  had  been  engaged  in  the  znsnn- 
ikcture  of  white  lead,  at  Brooklyn,  for  more  than  twenty  years,  and  of  mark- 
ing their  kegs  "  Brooklyn  White  Lead  Company  "—or  "  Co."  and  the  defend- 
ant had  been  engaged  in  the  same  business,  at  the  same  place,  for  a  lesser 
period,  and  had  recently  changed  his  mark,  upon  his  kegs,  so  that  it  read 
"  Brooklyn  White  Lead  and  Zinc  Company ,"  Held  that  this  was  an  imita- 
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don  of  the  plaintiffs^  trade-mark,  with  only  a  colorable  difierenoe,  the  effbet 
of  which  imitation  would  he  to  deceive  the  pnblic,  and  to  make  the  defend- 
ant's paint  pass  as  the  plaintiffs'.  The  defendant  was  therefore  restrained, 
by  injonclion,  fh»n  using  the  word  '^  company  "  or  "  Co." 

APPEAL  from  an  order  made  at  a  special  term,  dissolying 
an  injnnetion.  The  injunction  restrained  the  defendant 
from  selling  or  offering  for  sale  the  spnrions  white  lead  men- 
tioned in  the  complaint,  mannfactnred  by  him,  or  by  any  other 
person,  with  the  stamp  or  trade  mark  used  by  the  defendant  and 
described  in  the  complaint,  thereon  ;  and  from  selling  any  white 
lead  manufactured  by  any  person  or  body  other  than  the  plain- 
tiffs, under  the  denomination  of  the  plaintiffs'  white  lead,  or  any 
denomination  similating  that  of  the  plaintiffs,  or  put  up  in  kegs 
or  otherwise  with  the  plaintiffs'  stamp  or  trade  mark  thereon, 
or  ihe  stamp  or  trade  mark  used  by  the  defendant  and  described 
in  the  complaint,  thereon  ;  and  from  putting  any  stamp  there- 
on, in  such  a  manner  as  to  be  a  colorable  imitation  of  the  plain- 
tiffs' stamp.  The  facts  on  which  the  injunction  was  granted, 
appear  sufficiently  in  the  opinion  of  the  court. 

T.  H.  Rodman^  for  the  appellant. 

Wm,  W.  NUes,  for  the  respondent 

By  the  Courts  Mitchell,  P.  J.  The  plaintiffs  have  been 
^Qgaged  in  the  manufacture  of  white  lead  for  more  than  twenty 
years,  and  have  been  in  the  habit,  for  that  period,  of  mark- 
ing their  kegs  with  their  name ;  adding  the  words,  "  premium 
lead,  warranted  pure.^  Since  1849,  the  defendant  has  been  en- 
gaged in  the  same  business ;  he  and  the  plaintiffs  manufactur- 
ing in  Brooklyn,  and  each  having  a  store  in  New  York.  The 
defendant,  at  first,  labeled  his  kegs  "  Brooklyn  White  Lead  » 
pure,  100  lbs."  To  that  the  plaintiffs  did  not  object.  They 
knew  it,  and  may  be  considered  as  having  assented  to  it,  and 
led  the  defendant  to  continue  to  use  that  name,  and  enabled 
him  to  obtain  a  reputation  for  it  as  his  own,  by  their  acquies- 
cence.   As  they  both  dealt  in  the  same  article,  and  both  man- 
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afactured  it  at  Boooklyn,  each  had  the  same  right  to  desenbe 
it  as  Brooklyn  white  lead ;  and  it  is  shown  that  many  other 
companies  had  used  the  same  designation.  But  within  some 
few  years,  (how  many  does  not  appear,)  the  defendant  has 
changed  his  mark,  and  assumed  one  to  which  he  has  no  title, 
and  which  is  an  imitation  of  the  plaintiffs'  with  only  a  colorable 
difference ;  that  of  "  Brooklyn  white  lead  and  zinc  compcmy,^ 
He  has  no  such  company,  and  that  part  of  his  new  title  seems 
to  have  been  adopted  to  imitate  the  plaintiffs'  and  to  make  his 
paint  pass  as  theirs.  Such  would  be  its  effect  with  any  but 
the  most  cautious.  It  is  to  protect  the  plaintiffs'  right  of  sell- 
ing his  own  that  the  law  of  trade  marks  has  been  introduced. 
It  must  include  a  right  to  sell  to  all — to  the  incautious  as  well  as 
to  the  cautious.  Any  false  name  that  is  assumed  in  imitation 
of  a  prior  true  name  is  in  violation  of  this  right,  and  the  use 
of  it  should  be  restrained  by  injunction. 

The  defendant  should  be  enjoined  from  the  use  of  the  word 
"company"  or  " Co."  He  says  others  are  interested  with  him 
in  the  business.  That  would  justify  him  in  calling  his  paint  by 
the  name  of  Masury  ic  Go.'s,  but  not  by  a  title  as  of  an  incorpo- 
rated company,  strongly  resembling  the  plaintiffs.  He  bag, 
within  a  few  years,  added  to  his  business  the  making  of  zinc 
paint.  He  may  therefore  continue  to  use  the  title  "  Brookljn 
white  lead  and  zinc,"  only  omitting  the  name  "company,"  or 
"  Go."    The  injunction  should  be  so  modified. 

The  order  appealed  from  should  also  be  so  modified,  with- 
out costs. 

[New  York  Gineeal  Term,  September  14,  1867.    MUMU,  XoouMUaA 
Peabodjff  JnsUoeB.] 
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The  Mechanics'  Banking  Association  vs.  The  Spring 
Valley  Shot  and  Lead  Company,  and  The  New  York 
AND  Saugerties  White  Lead  Company. 

In  an  action  against  a  corporation,  as  indoraer  of  a  promissory  note,  if  the  com- 
plaidt  alleges  that  the  note  was  indorsed  hj  the  dd^ndants,  that  is  snfficient; 
as  it  implies  that  the  note  was  lawfully  indorsed  by  them,  and  the  burthen  Is 
thrown  on  the  defendants,  to  show  that  it  was  not  lawfblly  done. 

It  need  not  be  averred,  in  the  complaint,  that  the  note  was  indorsed  by  the  de- 
fendants in  the  course  of  their  legiiimaie  hisiness. 

When  a  corporation  has  power  to  do  an  act,  and  does  it,  it  Is  presumed  that  it 
was  done  lawAiUy,  until  the  contrary  be  proved. 

APPEAL  by  the  plaintiff,  from  an  order  made  at  a  special 
term,  allowing  a  demurrer  to  the  complaint.  The  action 
was  upon  a  promissory  note  made  by  one  James  B.  Townsend, 
payable  to  the  order  of  the  New  York  and  Saugerties  White 
Lead  Company,  and  indorsed  by  that  company,  and  by  The 
Spring  Valley  Shot  and  Lead  Company.  The  allegation  in  the 
complaint,  respecting  the  indorsements  was,  that  the  first  men- 
tioned company  '^  indorsed  the  said  note  and  delivered  the  same 
to  the  defendants  The  Spring  Valley  Shot  and  Lead  Company, 
who  indorsed  and  delivered  the  same  to  the  plaintiffs."  The 
complaint  also  averred  a  demand  and  refusal  of  payment,  pro^ 
test  and  notice  thereof;  that  the  note  still  remained  due  and 
unpaid,  and  that  the  plaintiffs  were  the  '^  legal  owners  and  hold- 
ers thereof."  The  Spring  Valley  Shot  and  Lead  Company  de- 
murred, on  the  grounds  that  it  did  not  appear  from  the  complaint 
that  the  note  was  indorsed  by  them  in  the  course  of  their  legit- 
imaie  business  as  a  corporation ;  or  that  the  same  was  indorsed 
by  any  agent  or  officer  of  the  company  having  lawful  authority 
to  make  such  indorsement. 

jR.  E.  Mount,  jun.,  for  the  appellant.  L  It  is  sufficient  to 
allege  that  the  defendants  indorsed  and  transferred  the  note. 
If  they  did  not,  it  is  matter  to  be  shown  in  defense,  and  must 
be  set  up  by  answer.  It  is  more  within  the  knowledge  of  the 
defendants  than  of  the  plaintiff.     {New  York  Floating  Der- 
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rick  Co,  V.  N.  Jersey  OU  Co.,  3  Duer,  648.     Barker  v.  Meek. 
Lis.  Co.,  8  Wend.  98.) 

II.  The  allegation  in  the  complaint  U,  that  the  defendants 
indorsed,  not  that  the  indorsement  was  made  bj  an  indiyklQaL 
In  the  latter  case  it  might  be  necessary  to  allege  that  he  bad 
authoritji  in  order  to  show  affirmatirely  that  the  eomfMuiy  ms 
thereby  bound. 

III.  The  indorsement  will  be  presumed  to  haje  been  done  in 
the  course  of  the  legitimate  business  of  the  company,  until  the 
contrary  be  shown.  This  power  is  general,  and  incident  to  cor- 
porations, without  any  speeial  authority.  {AnffeU  4*  Amesm 
Corp.  i  236,  257,  267.  N.  Y.  Firemen  Ins.  Co.  r.  Stur- 
ges,  2  Cowen,  664.) 

lY.  The  code,  (§  142,)  which  requires  "a  plain  and  concise 
statement  of  the  facts  constituting  a  cause  of  action,''  means 
the  main  and  material  &ct8,  and  not  such  facts  as  are  merely 
proofs  of  the  former.  The  main  fact  is  that  the  company  in- 
dorsed the  note.  If  the  indorsement  was  made  by  a  person  not 
having  authority,  then  the  indorsement  was  not  made  by  tbe 
company  as  it  is  alleged.  And  yet,  the  indorsement  may  bare 
been  done  with  authority,  and  the  company  be  not  legally  bound 
as  a  conclusion  of  law.  [Safford  t.  Wyckoff^  4  JBU^  442. 
Mann  v.  Morewood,  5  Sand/.  566.) 

F.  H.  Upton,  for  the  defendants,  cited  and  relied  upon  Me- 
Cullmgh  V.  Moss,  (5  Denio,  667,  575 ;)  Fuller  v.  Daytoti,  (IS 
How.  219.) 

By  the  Court,  Mitchei^^,  P.  J.  Is  it  not  implied  that  tbe 
note  was  indorsed  by  the  defendant.  The  Spring  Valley  Sbot 
and  Lead  Company,  in  the  course  of  its  lawful  business,  until 
the  contrary  is  proved  7  In  McCullougk  v.  Moss,  (5  D&iVh 
567,)  the  decision  was  based  on  the  Rossie  Lead  Mining  Com- 
pany having  made  a  purchase  partly  for  objects  beyond  tbe 
scope  of  their  incorporation,  as  for  a  school  house,  &&  Tbe  ob- 
jection by  Senator  Lott  was  not  that  the  company  must  prima- 
rily show  that  the  note  was  given  by  it  for  lawful  purposes;  bo* 
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iliat  the  president  and  secretary  were  not  the  proper  officers  to 

Biga  a  note,  unless  express  authority  to  them  was  proved,  from 

the  records  of  the  company.    Here^  the  complaint  alleges  that  the 

note  was  indorsed  by  the  defendants.    That  implies  that  it  was 

lawfully  indorsed  by  them,  and  the  burthen  is  thrown  on  the 

defendants  to  show  that  it  was  not  lawfully  done.    The  rule 

that  the  complaint  must  state  all  issuable  facts,  does  not  apply. 

The  issuable  facts  are  alleged  in  the  general  language  used ; 

and  there  is  no  obligation  on  the  plaintiff  to  negative  what  the 

defendant  must  prove.    When  a  company  has  power  to  do  an 

act,  and  does  it,  it  is  presumed  that  it  was  done  lawfully,  until 

the  contrary  be  proved. 

The  judgment  should  be  reversed,  with  costs. 

/ 
[New  Tork  General  Term,  September  14, 1867.    Mitchell f  EooieveU  and 
Peahody,  Justices.] 


The  People  vs.  Keeler. 

A  Justice  of  the  peace  is  not  a  town  officer.    He  is  a  branch  of  the  jndiciazy, 

and  his  office,  and  the  tenure  thereof,  are  secme  from  legislatiTO  interlbp- 

ence  or  control. 
The  proyisions  of  the  rcTisod  statutes  in  respect  to  supplying  vacancies  in 

town  oflQces,  do  not  apply  to  or  include,  justices  of  the  peace. 
There  was  therefore  no  existing  provision  of  law,  fbr  filling  a  vacancy  in  the 

office,  at  the  time  of  passing  the  act  of  February  8, 1849,  "to  provide  fbr 

fflling  vacancies  in  office." 
Accordingly  hdd  that  where  a  vacancy  occurred  in  the  office  of  justice  of  the 

peace,  by  the  death  of  the  incumbent,  in  1855,  the  governor  had  the  power 

to  appoint  another  person  to  fill  the  vacancy. 

APPEAL  from  a  decision  made  at  a  special  term,  and  re- 
ported ante^  p.  28. 

J.  H.  Reynolds^  for  the  appellants. 

8.  A.  Oivens^  for  the  defendant. 


422  OASES  IN  THE  SUPREME  COURT. 

The  People  v,  Keeler. 

By  the  Court,  W.  B.  Wright,  P.  J.  Justices  of  the  peace 
are  constitutional  officers  ;  and,  in  this  respect,  differ  from  those 
executive  and  ministerial  officers,  in  towns,  created  by  the  legis- 
lature and  existing  at  its  will.  The  constitutions  of  1777, 
1821  and  1846,  recognized  justices  of  the  peace  as  a  branch  of 
the  judiciary ;  insomuch  that  it  has  not  been  within  the  pow- 
-ers  of  legislation  to  abolish  the  office.  The  office,  originally 
held  by  appointment,  was  made  elective  by  an  amendment  of 
the  constitution  in  1826,  and  from  that  time  until  1829,  the 
officer  was  voted  for  and  chosen  at  the  annual  general  election 
of  county  and  state  officers.  It  was  regarded  as  a  county 
office,  and  the  same  provisions  for  voting  and  canvassing  the 
ballots,  applicable  to  county  and  state  officers,  were  applied  to 
it.  The  county  canvassers  were  to  declare  who  was  elected, 
the  county  clerk  to  send  a  list  of  those  elected  to  the  secretary 
of  state,  and  the  secretary  of  state  to  arrange  them  in  each 
county,  alphabetically.  In  1829,  for  convenience,  the  legisla- 
ture provided  that  after  the  2d  January.  1880,  justices  of  the 
peace  should  be  elected  at  the  annual  town  meetings  ;  but  they 
were-  still  to  go  to  the  county  clerk  to  take  the  oath  of  office, 
and  their  terms  did  not  commence  imxnediately  after  town  meet- 
ing, but  like  county  officers,  began  the  1st  day  of  January  next 
succeeding  their  election.  {Laws  of  1829,  cA.  856.)  Any 
three  of  the  justices  of  a  town  were  authorized  to  accept  the 
resignation  of  any  town  officer  of  their  town  ;  but  they  had  no 
power  to  accept  that  of  a  justice  of  the  peace.  The  latter 
officer  could  only  resign  to  the  supervisor  of  the  town.  (1  jR.  S. 
123,  848.)  The  regular  term  of  office  of  a  justice  of  the  peace 
was  four  years,  whilst  the  tenure  of  those  officers  voted  for  with 
him,  at  town  meetings,  was  one  year,  and  until  others  were 
chosen  or  appointed  in  their  places.  (1  R.  S,  347,  {  30.)  In 
case  of  an  election  of  a  justice  of  the  peace  at  town  meeting, 
the  town  clerk  was  directed  to  certify  to  the  county  derk  the 
result  of  such  election  ;  but  not  so  in  respect  to  other  officers 
elected  simultaneously ;  nor  was  there  any  provision  that  such 
certificate  should  be  made  by  any  body  in  case  of  an  appoint- 
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ment  by  three  justicea,  or  any  prescribed  mode  of  legally  get- 
ting  into  the  clerk's  office  evidence  of  such  an  appointment. 

The  constitution  of  1846,  in  re-organizing  the  judicial  depart- 
ment of  the  state,  provided  that  the  electors  of  the  several 
towns  should,  at  their  annual  town  meeting,  and  in  such  man- 
ner as  the  legislature  might  direct,  elect  a  justice  of  the  peace^ 
whose  term  of  office  should  be  four  years ;  and  in  case  of  an 
election  to  fill  a  vacancy  occurring  before  the  expiration  of  a 
fall  term,  they  should  hold  for  the  residue  of  the  unexpired  term. 
Their  number  and  classification  might  be  regulated  by  law. 
{Const,  art.  6,  §  17.)  The  efiect  of  these  provisions  was  not 
to  change  the  existing  law  applicable  to  the  election  of  justices 
of  the  peace  ;  their  only  effect  was  to  restrict  their  election  to 
the  annual  town  meetings,  to  fix,  unalterably,  the  tenure  of  the 
office,  and  to  declare  that  a  person  elected  to  fill  a  vacancy, 
should  only  hold  for  the  residue  of  the  unexpired  term.  The 
legislature  could  not  afterwards  provide  for 'electing  justices 
of  the  peace,  at  a  general  election  or  a  special  town  meeting ; 
it  could  not  alter  the  term  of  office,  nor  declare  that  the  tenure 
of  a  person  elected  to  fill  a  vacancy  should  extend  beyond  the 
residue  of  the  unexpired  term ;  but  beyond  these  restrictions, 
the  power  of  the  legislature  over  the  subject  matter  was  left  as 
amply  as  it  had  before  existed. 

The  constitution  of  1846,  in  express  terms,  empowered  the 
legislature  to  provide  for  filling  vacancies  in  office.  This  legis- 
lative power  would  have  undoubtedly  existed  unrestrictedly,  had 
the  constitution  been  silent  on  the  subject.  But  whilst  ex- 
pressly conferring  this  authority,  there  was  a  limitation  put 
upon  it  in  the  organic  law.  In  case  of  elective  officers,  no  per- 
son appointed  to  fill  a '^  vacancy  should  hold  his  office  by  virtue 
of  such  appointment,  longer  than  the  commencement  of  the 
political  year  next  succeeding  the  first  annual  election  after  the 
happening  of  the  vacancy.  {Const,  art.  10,  §  5.)  A  justice  of 
the  peace  is  an  elective  officer,  by  the  constitution,  and  by  a 
provision  of  that  instrument  the  political  year  begins  on  the 
1st  day  of  January.  {Const,  art.  10,  i  6.)  In  the  case,  there- 
fore, of  a  justice  of  the  peace,  the  legislature  can  only  direct 
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in  irhat  manner  a  vacancy  shall  be  filled,  intermediate  its  oooir- 
rence  and  the  commencement  of  the  political  year  next  stte> 
ceeding  the  first  annual  election  after  the  vacancy  happens. 
At  the  adoption  of  the  constitution  there  seems  to  have  been 
no  provision  of  law  for  filling  a  vacancy  in  the  office  inter- 
mediate the  happening  thereof  and  the  next  annnal  town 
meeting ;  unless,  as  is  claimed,  by  the  appointment  of  diree 
justices,  which  will  be  alluded  to  hereafter ;  but  the  legisla- 
ture had  exercised  the  power  of  declaring  that  justices  of  the 
peace,  though  elected  at  the  annual  town  meeting,  sbomld  not 
enter  upon  the  duties  of  their  office  until  the  first  day  of  Janu- 
ary next  succeeding  their  election.  Nor  was  there  any  pro> 
vision  for  filling  any  vacancy  in  the  office,  unless  such  vacancy 
actually  existed  at  the  time  of  the  annual  town  meeting.  In 
such  case  the  vacancy  might  be  filled  by  election,  and  the  per- 
son elected  take  the  oath  of  office,  and  forthwith  enter  upon  the 
duties  thereof.  {Laws  o/'lSSO,  ch,  290.)  Existing  provisions 
of  law  made  the  regular  term  of  county  and  state  officers,  in- 
cluding justices  of  the  peace,  to  commence  on  the  first  day  of 
January  next  succeeding  their  election ;  and  it  was  manifestly 
intended  by  the  constitutional  provisions  referred  to^  to  em- 
power the  legislature  to  provide  for  filling  vacancies,  not  until 
the  next  annual  election,  but  till  the  commencement  of  the  po» 
litical  year  next  succeeding  such  election,  being  the  time  fixed 
for  the  commencement  of  the  regular  term. 

In  1849  the  legislature  acted  upon  the  constitutional  pre- 
vision. In  cases  where  there  was  no  provision  by  law  for  fill- 
ing vacancies,  the  governor  was  authorized  to  appoint  some 
suitable  person  to  execute  the  duties  of  the  office  until  the 
commencement  of  the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy,  at  which 
such  officer  could  be  by  law  elected.  {Laws  of  1849,  eft.  28.) 
The  defendant  holds  by  appointment  of  the  governor,  in  pnrso- 
ance  of  this  statute.  Such  appointment  was  made  in  July, 
1855;  and  at  the  annual  town  meeting  in  February,  1856, 
the  relator  Forman  was  elected  to  fill  the  vacancy.  The  de- 
fendant insists  that  he  is  authorized  to  execute  the  duties  of  die 
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office  until  the  first  day  of  January,  1857,  which  will  be  the 
commencement  of  the  political  year  next  succeeding  the  first 
annual  town  meeting  in  Kortright  after  the  happening  of  the 
vacancy  he  was  appointed  to  fill.  This  would  be  clearly  so,  if 
the  office  of  justice  of  the  peace  is  within  the  provision  of  the 
statute ;  and  at  the  time  of  its  enactment  there  was  no  ezisir 
ing  provision  by  law  for  filling  a  vacancy  in  such  office,  occur- 
ring under  like  circumstances. 

It  is  not  claimed  that  there  was  any  existing  legal  provision 
for  filling'a  vacancy  in  the  office  of  justice  of  the  peace,  unless 
he-  be  a  town  officer,  within  the  meaning  and  legislative 
designation  of  the  11th  chapter  of  the  first  part  of  the  revised 
statutes.  The  36th  section  of  the  third  title  of  that  chapter,  in 
the  original  revision,  provided  that  vacancies  in  €dl  town  offices 
except  the  office  of  supervisor,  d^c,  should  be  supplied  by  any 
three  justices  of  the  town,  by  appointment.  (1  R.  S.  S48,  i  36.) 
Nor  is  it  seriously  pretended  that  unless  the  office  of  a  justice 
of  the  peace  be  a  town  office,  as  distinguished  from  a  state  or 
county  office,  and  the  above  section  applied,  any  provision  ex- 
ists, at  all,  for  supplying  a  vacancy  intermediate  its  occurrence 
and  the  next  annual  town  meeting,  except  by  appointment  of 
the  governor,  so  that  it  might  happen,  in  this  view,  that  there 
would  be  no  justice  in  the  town  for  a  year.  The  counsel  for  the 
people  is  driven  to  assume  the  position  that  a  justice  of  the 
peace  is  a  town  officer,  and  nothing  else ;  and  that  when  the 
legislature  declared,  in  the  chapter  of  the  revised  statutes  de- 
voted to  "  the  powers,  duties  and  privileges  of  towns,''  that  va- 
cancies in  aU  t&iim  offices  (with  certain  exceptions]  should  be 
supplied  by  appointment  of  the  justices,  they  meant  to,  and 
did,  include  the  office  of  justice  of  the  peace,  thereby  giving  the 
power  to  three  justices  to  create  an  additional  one,  and  it  might 
be,  under  certain  circumstances,  a  major  part  of  the  judicial 
force  of  the  town.  But,  unfortunately  for  this  position,  the 
86th  section  was  adopted  when  justices  of  the  peace  were  elect- 
ed at  the  general  state  election ;  and  when  the  office  was  re- 
garded as  a  county  office,  and  not  enumerated  in  that  class  of 
officers  which  the  people,  at  their  town  meetings,  were  empow- 
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ered  to  choose,  and  which,  in  the  chapter  referred  to,  were  de- 
nominated by  the  legislature  town  offic.ers.  When  the  section 
was  originally  incorporated  in  the  statute,  the  legislature  had 
not  thought  of  enumerating  justices  of  the  peace  among  the 
officers  to  be  chosen  at  town  meetings,  and  it  is  clearly  not  to 
be  understood  that  in  prescribing  modes  for  filling  vacancies  in 
the  town  offices  which  they  had  created,  any  reference  was  had 
to  the  supplying  of  a  vacancy  in  an  office  not  enumerated,  and 
which  existed  not  by  statute,  but  by  constitutional  provision. 
The'  subsequent  statute  and  constitutional  direction  to  elect  jus- 
tices of  the  peace  at  the  annual  town  meeting,  cannot  be  regard- 
ed as  a  legislative  or  conventional  designation  of  them  as  town 
officers ;  nor  is  the  36th  section  to  be  treated  as  embracing  the 
office  within  its  terms.  It  did  not  originally,  nor  has  it  since, 
by  legislative  amendment  of  the  chapter  in  which  it  ia  found. 
It  would  have  been  strange,  indeed,  if  by  any  legislative  amend- 
ment the  power  was  lodged  in  the  hands  of  three  justices  of 
the  town  to  supply  a  vacancy  in  an  important  judicial  office, 
whilst  by  the  section  itself  the  power  was  expressly  withheld, 
of  supplying  vacancies  in  the  comparatively  unimportant  office 
of  overseer  of  the  poor. 

A  justice  of  the  peace  is,  in  no  proper  sense,  a  town  officer. 
True,  he  is  elected  by  the  electors  of  a  town,  and  by  removing 
therefrom  his  office  becomes  vacant.  He  cannot  try  civil  caa3e8 
beyond  the  limits  of  his  town.  But  his  jurisdiction  is  coextensive 
with  the  county  in  which  he  resides ;  and  he  can  transact  crimi- 
nal business  in  any  town  of  the  county.  As  in  the  case  of  other 
officers,  strictly  town  officers,  a  vacancy  in  the  office  cannot  be 
supplied  at  a  special  town  meeting.  Town  officers  may  take  the 
oath  of  office  before  a  commissioner  of  deeds,  or  a  justice  of  the 
peace  or  town-<5lerk  in  their  own  town.  A  justice  of  the  peace 
is  to  take  the  oath  of  office  before  the  clerk  of  the  county  for 
which  he  may  have  been  elected  or  appointed.  The  town  clerk 
is  to  notify  town  officers  of  their  election,  if  their  names  do  not 
appear  on  the  poll  list ;  but  he  is  required  to  transmit  to  the 
county  clerk  a  certificate  of  the  election  of  a  justice  of  the 
peace.    For  all  purposes  excepting  as  to  residence,  a  justice  of 
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the  peace  is  a  comity  officer,  and  so  regarded  by  the  statates 
and  sereral  constitutions.  {Gurnsey  y.  Lavellj  9  Wend.  819.) 
The  office  is  as  mnch  above  and  beyond  legislative  abolition  as 
that  of  a  justice  of  the  supreme  court.  To  call  it  a  town  office, 
and  nothing  else,  is  a  palpable  misnomer. 

A  justice  of  the  peace,  not  being  a  town  officer  by  legislative 
or  constitutional  designation,  or  in  any  right  sense  of  the  term, 
but  a  branch  of  the  judiciary  of  the  state,  whose  existence  or 
tenure  the  legislature  could  not  control,  it  follows  that  the  pro- 
visions of  the  revised  statutes,  in  respect  lo  supplying  vacan- 
cies in  town  offices,  do  not  apply  to  or  include  justices  of  the 
peace.  There  was  therefore  no  existing  provision  of  law  for 
filling  a  vacancy  in  the  office,  at  the  passage  of  the  act  of  1849* 
That  act  authorized  the  governor,  in  case  a  vacancy  should  oc- 
cur in  any  of  the  offices  of  the  state,  to  fill  such  vacancy  by  ap- 
pointment ;  and  when  the  governor  appointed  the  defendant  it 
was  a  valid  exercise  of  power.  By  the  statute  the  power 
of  the  executive  extended  to  the  appointment  of  a  suitable  per- 
son to  execute  the  duties  of  the  office,  not  until  the  next  annual 
town  meeting,  but  until  the  commencement  of  the  political  year 
next  succeeding  the  first  annual  election  after  the  happening  of 
the  vacancy,  at  which  such  officer  could  be  by  law  elected.  The 
earliest  period  in  which  the  vacancy  in  this  case  could  have 
been  supplied  by  election,  was  at  the  annual  town  meeting  on 
the  12th  of  February,  1856,  and  the  commencement  of  the  po- 
litical year  next  succeeding  was  the  1st  of  January,  1857. 
There  seems  to  have  been  no  question  raised  as  to  the  power 
of  the  governor  to  appoint,  prior  to  the  election  of  Forman,  in 
February,  1856,  to  supply  the  vacancy.  It  had  not  been 
thought  that  the  power  was  with  the  justices  of  the  town  upon 
the  death  of  Langley.  Immediately  after  the  election  of  Forman, 
he  took  the  oath  of  office  and  entered  upon  the  discharge  of  its 
duties.  But  the  appointment  and  right  of  the  defendant  to  ex- 
ecute the  duties  of  the  office  was  not  spent,  nor  would  they  be, 
by  the  terms  of  the  statute  of  1849,  until  the  first  day  of  Janu- 
ary following.  Forman  assumed  to  enter,  forthwith,  upon  the 
duties  of  the  office,  pursuant  to  a  provision  of  law  adopted  in 
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1880,  M  follows :  "  Whenever  one  or  more  juBtices  of  the  peao0 
shall  be  elected  in  any  town  of  this  state,  to  supply  a  vacancy 
or  vacancies  at  the  time  existing,  or  in  any  new  town,  such 
justice  or  justices  may  take  the  oath  of  office,  and  forthwith 
enter  upon  the  duties  thereof.'^  {Laws  o/'lSSO,  eh.  290.)  But 
this  provision  is  in  conflict  with  the  constitution  in  relation 
to  filling  vacancies  in  office^  and  is  also  inconsistent  with  thtf 
law  of  1849,  and  in  part  repealed  by  it.  Besides,  it  only  pro- 
vides for  cases  where  the  office  is  vacant  ai  the  time  of  the 
annual  town  meeting,  which  would  be  the  case  if  the  governor 
should  neglect  to  appoint  to  fill  a  vacancy.  It  is  enough,  how- 
ever, that  a  subsequent  statute  impliedly  repeals  it  in  part,  by 
authorizing  the  person  appointed  to  execute  the  duties  of  the 
office,  to  continue  to  discharge  them  to  the  beginning  of  the 
political  year  next  succeeding  the  town  meeting  at  which  such 
officer  could  be  by  law  elected. 

We  are  of  the  opinion  that  the  governor  had  the  power  to  fill 
a  vacancy  in  the  office  by  appointment ;  and  he  having  exercised 
such  power,  by  appointing  the  defendant,  the  latter  was  entitled 
to  hold  until  the  first  day  of  January,  1857. 

The  judgment  of  the  special  term  should  be  affirmed. 

[Albany  General  Term,  September  7,  1867.  W,  B,  Wright,  GaM  and 
D.  Wright,  JvatXcw.} 
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KoDe  but  creditors  of,  and  subsequent  purchasers  fh>m,  a  rendor  of  chattels, 
are  at  liberty  to  allege  fVaud  in  a  sale  thereof  made  by  him,  which  Is  valid  » 
between  tho  parties  thereta 

A  party  cannot  avail  himself  of  the  privilege  of  a  creditor  in  order  to  chaiigo 
ihiud  upon  others,  in  the  sale  and  purchase  of  property,  by  merely  claiming  to 
hold  that  relation,  without  proving  the  fac^,  by  legitimate  evidence. 

His  own  ex  parte  affidavit,  made  on  an  application  for  an  attachment  against 
the  vendor,  cannot  be  received  as  evidence  to  establish  the  fhct  of  his  being 
a  creditor. 
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In  a  flaitb^  a  peraon  eUiming  under  the  attachment,  against  one  claiming  to 
hold  the  property  by  virtue  of  a  purchase  thereof  from  the  former  owner, 
such  affidavit  cannot  be  used  aa  evidence,  excepting  to  show  that  the  attach- 
ment waa  regularly  issued. 

Where  a  sleigh  was  sold  in  June  or  July,  it  being  then  several  miles  distant 
from  the  place  of  sale,  and,  owing  to  the  difficulty  of  removing  it  at  that 
season  of  the  year,  it  was  agreed  between  the  parties  that  it  might  remain 
where  it  was,  in  the  vendor's  bam,  until  the  ensuing  winter ;  Held  that  the 
omission  by  the  purchaser,  to  take  possession  of  the  property,  at  the  time, 
was  sufficiently  accounted  for. 

APPEAL  from  a  judgment  of  the  Cayugft  conntj  court,  af- 
firming a  judgment  of  a  justice  of  the  peace.    The  facts 
are  sufficiently  stated  in  the  opinion  of  the  court. 

J.  R.  Cot,  for  the  appellants. 

S.  OUeSj  for  the  respondent. 

By  the  Court,  Welles,  J.  The  action  before  the  justice 
was  brought  against  the  defendants  for  taking  a  two  horse 
pleasure  sleigh,  which  the  plaintiff,  being  a  constable  of  the 
county  of  Cajruga,  had  seized  and  levied  upon  by  virtue  of  an 
attachment  duly  issued  in  favor  of  Richard  McNeil  against 
Theodore  R.  Timby,  under  §  33  of  the  act  to  abolish  imprison- 
ment for  debt  and  to  punish  fraudulent  debtors.  {Sess.  Laws 
of  1831,  ch.  300.  2  R.  S.  4th  ed.  460,  i  210.)  The  plaintiff, 
on  the  trial,  proved  the  attachment  and  the  preliminary  pro- 
ceedings upon  which  it  was  issued,  all  which  appear  to  have 
been  regular.  The  attachment  was  issued  and  delivered  to  the 
plaintiff,  to  be  executed,  January  17,  1856,  and  on  the  same 
day  the  plaintiff  attached  the  sleigh  in  question  and  other 
property,  as  the  property  of  Timby.  The  sleigh  was  attached 
by  the  plaintiff  in  Timby's  bam  in  the  town  of  Meridian  in 
the  county  of  Cayuga,  where  he,  Timby,  had  formerly  resided. 
But  he  had  removed  from  there  to  Syracuse,  in  Onondaga 
county,  in  the  fall  of  1855 ;  where  he  resided  at  the  time  the 
attachment  was  issued.  The  taking  of  the  sleigh  by  the  de- 
fendants, on  the  22d  day  of  January,  1856,  was  admitted.    The 
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plaintiff  then  gave  evidence  of  the  value  of  the  sleigh,  and 
rested.  There  was  no  evidence  tending  to  show  that  McNeil 
was  a  creditor  of  Timby,  except  that  in  the  affidavit  of  McNeil, 
made  when  he  applied  for  the  attachment,  he  states  that  Timhy 
was  justly  indebted  to  him  on  a  demand  arising  on  contract,  in 
the  sum  of  $100,  above  all  discounts,  &c.  It  did  not  appear 
that  any  judgment  had  been  entered  in  the  attachment  suit 
against  Timby. 

The  defendants  proved  that  in  June  or  July,  1855,  they  pur- 
chased the  sleigh  in  question,  of  Timby.  At  the  time  of  the 
purchase,  the  defendants  lived  in  the  city  of  Auburn,  and 
Timby  in  the  town  of  Meridian,  about  eighteen  miles  from 
Auburn.  At  the  same  time,  the  sleigh  was  in  Timby's  bam 
at  Meridian.  The  way  the  sleigh  was  purchased  was  as  follows: 
The  defendants  had  a  judgment  against  Timby  for  about  $200, 
upon  which  an  execution  had  been  issued,  which  was  in  the 
hands  of  the  sheriff  of  Cayuga  county,  by  virtue  of  which  exe- 
cution the  sheriff  had  levied  on  the  sleigh  and  other  property ; 
Timby  sold  the  sleigh  to  the  defendants  at  a  price  agreed  upon, 
(between  sixty  and  seventy  dollars,)  which  was  paid  by  the  de- 
fendants' assuming  and  paying  for  Timby,  some  $12  or  $14^ 
and  applying  $50  on  the  judgment  in  favor  of  the  defendants 
against  Timby.  As  a  part  of  the  same  transaction,  the  defend- 
ants satisfied  their  judgment  against  Timby,  and  took  his  note 
on  time  for  the  balance  of  it,  after  deducting  the  $50.  After 
these  arrangements  were  all  completed  the  question  arose  how 
the  defendants  should  get  the  sleigh  from  Meridian  to  Auburn,  x 
Griswold,  one  of  the  defendants,  spoke  of  sending  for  it ;  said 
it  was  difficult  to  send  for  it  then,  and  if  it  would  be  safe  where 
it  was — in  Timby's  barn — ^he  would  like  to  let  it  remain  there 
till  winter.  Timby  said  the  sleigh  would  be  safe  where  it  was, 
and  he  could  let  it  remain  there  till  winter ;  and  Griswold  agreed 
to  send  for  it  the  first  sleighing.  The  foregoing  is  the  substance 
of  the  whole  case,  as  it  appeared  before  the  justice.  There 
was  no  conflict  in  the  evidence,  and  nothing  to  controvert  any 
of  the  foregoing  fiicts.     The  justice  rendered  judgment  in 
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favor  of  the  plaintiff  against  the  defendants,  for  $90  and  costs. 
The  county  court  affirmed  the  judgment  of  the  justice. 

The  plaintiff's  counsel  contends  that,  as  possession  of  the  sleigh 
did  not  pass  from  Timby  to  the  defendants,  at  the  time  of  the 
sale,  but  remained  unchanged  until  after  the  attachment  was 
leiried.  the  sale  must  be  presumed  fraudulent  and  void. 

On  the  part  of  the  defendants  it  is  insisted  that  in  order 
to  entitle  the  plaintiff  to  claim  the  application  of  the  rule 
contended  for  by  the  plaintiff,  he  is  bound  to  show  himself 
a  creditor  of  Timby ;  and  that  here  neither  the  plaintiff  nor 
McNeil  is  shown  to  be  such  creditor.  It  is  also  contended  in 
behalf  of  the  defendants,  that  the  facts  established  present  a 
full  and  reasonable  explanation  of  the  defendants'  omission  to 
take  the  sleigh  into  their  actual  possession  at  the  time  they 
purchased  it,  and  show  why  it  was  allowed  to  remain  where  it 
then  was  until  the  following  winter. 

It  cannot  be  doubted  that  the  defendants  proved  a  good  title 
in  themselves  to  the  sleigh  in  question,  as  against  Timby,  their 
vendor.  The  sale  by  him  to  them  was  consummated  some  six 
months  before  the  attachment  was  levied  by  the  plaintiff.  The 
delivery  of  the  sleigh  was  abundantly  sufficient  as  against  the 
vendor.  After  the  sale,  he  became  the  defendants'  depositary 
of  the  sleigh,  and  it  remained  in  his  barn,  with  his  consent, 
until  they  took  it  away  and  reduced  it  to  their  actual  possession. 
Under  such  circumstances,  none  but  creditors  and  subsequent 
purchasers  of  Timby  are  at  liberty  to  allege  fraud  in  the  sale 
by  the  latter  to  the  defendants.  (2  R.  &\  136,  §  5  ;  ith  ed.  vol. 
2,  317.)  Neither  the  plaintiff  nor  McNeil  was  a  creditor  or  a 
purchaser.  If  McNeil  had  been  a  creditor  of  Timby,  the 
plaintiff  who  represented  him  in  this  action,  would  have  been 
in  a  position  to  attack  the  sale  to  the  defendants  as  being  fraud- 
ulent in  respect  to  the  creditors  of  Timby.  If  McNeil  was 
not  such  creditor,  he  had  nothing  to  do  with  the  question  of 
fraud  in  the  sale  to  the  defendants,  provided  it  was  valid  as  be- 
tweeen  them  and  Timby.  ( Van  Etten  v.  Hurst  and  Cushingj 
6  Hill,  311.  Damon  v.  Bryant,  2  Pick.  411.)  There  was  no 
legitimate  evidence  that  McNeil  was  a  creditor  of  Timby. 
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The  aflSdavit  made  by  him  when  he  applied  for  the  attachment 
could  not  be  used  as  evidence  of  any  fact,  on  the  trial  between 
these  parties,  except  simply  for  the  purpose  of  giving  the 
justice  jurisdiction  to  issue  the  attachment.  It  was  entirely 
ex  parley  and  there  is  no  principle  upon  which  it  could  be  used 
as  evidence  upon  the  issues,  excepting  to  show  that  the  attaeh- 
ment  was  regularly  issued.  It  was  for  a  considerable  time  held 
in  this  court  that  no  affidavit  was  necessary  for  that  purpose, 
where  the  attachment  was  issued  under  the  83d  section  of  the 
act  to  abolish  imprisonment  for  debt,  &c.  {Clark  v.  Luce,  15 
IPfewrf.  479.  Bates Y.  Rely eay2Z  id.  9Z&.  Van  Etteny.  Hurst, 
supra,)  It  is  now,  however,  settled  otherwise.  {Tayhri, 
Heath,  4  Denio,  592.  Bennett  v.  Brown,  4  Comst  254.)  But 
it  never  has  been  held,  and  I  apprehend  never  will  be,  by  any 
respectable  court,  that  a  party  can  avail  himself  of  the  privilege 
of  a  creditor  in  order  to  charge  fraud  upon  others,  by  merely 
claiming  to  hold  that  relation,  without  proving  the  fact  by 
legitimate  evidence.  There  was  no  difficulty,  in  the  nature  of 
the  case,  in  making  the  proof  on  the  trial,  if  the  fact  existed. 
To  admit  his  own  ex  parte  affidavit,  made  on  another  occasion, 
for  another  purpose,  and  in  a  proceeding  where  these  defend- 
ants were  not  parties,  and  not  necessarily  interested,  to  prove 
a  fact  so  vital  upon  the  trial  of  the  issues  between  the  present 
parties,  would  be  to  subvert  one  of  the  plainest  principles  of 
evidence. 

We  are  also  of  the  opinion  that  if  it  was  incumbent  upon 
the  defendants  to  account  for  or  explain  the  fact  that  the  sleigh 
remained  in  Timby's  bam  after  the  sale  as  above  stated,  they 
have  done  so  in  a  manner  which  should  be  regarded  as  satis- 
factory. The  sale  was  made  in  July  or  August,  a  season  of  the 
year  when  no  use  could  be  made  of  the  sleigh.  It  does  not 
appear  that  Timby  ever  claimed  or  used  it  afterwards,  or  exe^ 
cised  any  acts  of  ownership  over  it.  The  fair  presumption  is 
that  when  he  moved  to  Syracuse  in  the  following  fall,  he  left  i* 
in  his  bam  where  it  was  when  he  sold  it  to  the  defendants,  and 
that  it  remained  there  until  the  following  January,  the  osnal 
season  for  sleighing,  when  the  defendants  brought  it  away.   K 
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was  found  in  the  same  bam  where  the  plaintiff  attached  it, 
within  a  week  before  it  was  attached.  The  transaction  was 
natural  and  reasonable,  and  perfectly  consistent  with  honesty 
and  good  faith. 

For  the  foregoing  reasons  we  think  the  judgment  of  the 
county  court  and  that  of  the  justice  should  be  reversed 

[Monroe  General  Term,  September  7,  1867.    JohmMm^  7*.  R,  Strong  and 
WelUs,  Jostioes.] 


Ann  Eliza  Lisk,  wife  of  Henry  Lisk,  by  her  next  friend,  vs. 

Sherman,  ex'r,  &c.  

25b       433 

In  an  action  against  an  executor,  to  recover  a  demand  against  the  estate,  a ..._, 

legatee  under  the  will  of  the  defendant's  testatrix  is  a  competent  witness  for 
tbe  defendant  ' 

Bach  legatee  is  not  a  person  for  whose  immediate  benefit  the  action  is  defended, 
within  the  meaning  of  section  399  of  the  code. 

A  parol  contract  for  personal  services,  to  be  performed  in  future,  and  to  be  paid 
for  in  real  and  personal  estsfte  at  the  death  of  the  employer,  is  within  the 
statute  of  frauds,  and  therefore  void. 

Tbe  role  aUowinj^  a  void  contract  to  be  resorted  to  for  the  purpose  of  determin* 
iog  the.  value  of  services  rendered  in  pursuance  of  it,  as  estimated  by  the  par- 
ties themselves,  should  be  confined  to  cases  where  the  land  or  other  property, 
which  by  the  contract  was  to  be  conveyed  or  delivered,  and  in  payment  of 
which  the  services,  &c  were  rendered,  was  fixed  and  determinate  in  its  nature 
and  character,  and  is  referred  to  by  the  parties,  in  the  contract,  and  possesses 
at  the  time  of  making  the  oontmct,  a  determinable  value. 

It  is  only  in  such  cases  that  it  can  be  said  that  tbe  contract  furnishes  a  measure 
of  damages,  or  that  the  value  of  the  property  agreed  to  be  conveyed  or  de- 
livered can  be  said  to  be  settled  between  the  parties  as  the  value  of  the  ser- 
vices, &c.  rendered  in  payment  for  it. 

Where,  by  a  parol  agreement  between  L.  and  M.  the  former  was  to  live  with, 
and  take  care  of,  the  latter  as  long  as  M.  should  live,  and  at  her  death  L.  was 
to  have  all  the  property,  both  real  and  personal,  which  M.  should  have  at  the 
time  of  her  death ;  Held  that  L.  was  entitled  to  recover  only  the  actual  in- 
trinsic value  of  her  services,  for  the  time  they  were  rendered,  and  according 
to  their  kind  and  character,  without  reference  to  the  contract,  or  the  value  of 
the  property  of  M.  at  the  time  of  her  death. 
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ACTION  by  the  plaintiff  to  recover  for  her  servicea  rendered 
to  Lydia  Magee,  the  defendant's  testatrix^  under  a  special 
contract.  The  trial  came  on  at  the  Seneca  circuit  in  March, 
1857,  before  Mr.  Justice  Smith.  Upon  the  trial  the  plaintiff 
gave  evidence  tending  to  prove  the  following  agreement  aad 
facts.  That  in  the  lifetime  of  Lydia  Magee,  the  testatriZ)  and 
some  time  in  the  month  of  July,  1852,  a  parol  agreement  vas 
made  and  entered  into  by  and  between  the  said  Lydia  Magee 
and  the  plaintiff,  who  was  unmarried,  and  whose  name  was  then 
Ann  Eliza  Wells,  to  the  effect  following :  The  said  Ann  Eliza, 
in  consideration  of  the  agreement  then  entered  into  by  the  said 
Lydia,  as  hereinafter  mentioned,  agreed  with  the  sud  Lydia  to 
live  with  and  take  care  of  her,  from  that  time,  as  long  as  she 
the  said  Lydia  should  live,  and  until  her  death ;  and  in  oonsid- 
eration  of  such  agreement  by  the  said  Ann  Eliza,  the  said  Lydia 
at  the  same  time  agreed,  that  if  she  the  said  Ann  Eliza 
should  so  live  with  and  take  care  of  her  the  said  Lydia  as  long 
as  she  lived  and  until  her  death  as  aforesaid,  all  the  prop- 
erty of  the  said  Lydia  which  she  should  have  and  own  at 
the  time  of  her  death,  both  real  and  personal,  of  every  descrip- 
tion, should  belong  to  and  become  the  property  of  her  the  said 
Ann  Eliza,  absolutely.  That  thereupon  the  said  Ann  Eliza 
commenced  living  with  and  taking  care  of  the  said  Lydia,  under 
and  in  pursuance  of  said  agreement,  and  continued  to  live  with 
and  take  care  of  the  said  Lydia  until  the  14th  day  of  April, 
1853,  when  the  said  Ann  Eliza,  with  the  consent  of  the  said 
Lydia,  intermarried  with  Henry  Lisk ;  and  it  was  then  further 
agreed,  by  and  between  Lisk  and  his  wife  of  the  one  part,  and 
the  said  Lydia  of  the  other  part,  that  they  the  said  Henry  lisk 
and  his  wife  should,  from  that  time  until  the  death  of  the  said 
Lydia,  live  with  and  take  care  of  her  the  said  Lydia;  and  that 
if  Lisk  and  his  wife  should  so  live  with  and  take  care  of  her, 
the  said  Lydia,  until  her  death,  all  the  property  which  she 
the  said  Lydia  should  have  at  the  time  of  her  death,  both 
real  and  personal  of  every  description,  should,  after  the 
death  of  the  said  Lydia,  be  absolutely  owned  by  and  belong  to 
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fhe  said  Ann  Eliza.  That  immediately  after  the  entering 
into  the  said  last  mentioned  agreement^  Henry  lisk  and  his 
wife,  the  said  Ann  Eliza,  in  pursuance  of  said  last  mentioned 
agreement,  commenced  living  with  and  taking  care  of  the  said 
Lydia,  and  so  continued  to  live  with  and  take  care  of  her  un- 
til her  death,  in  the  latter  part  of  the  year  1853.  That  at  the 
time  of  entering  into  the  said  first  mentioned  agreement,  as 
aforesaid,  the  said  Lydia  was  about  sixty  years  of  age,  and  was 
and  continued  to  be,  from  that  time  until  her  death  as  afore< 
said,  in  feeble,  infirm  and  declining  health. 

It  was  proved  that  the  testatrix  in  her  lifetime,  and  on  the 
24th  of  December,  1853,  duly  made  and  published  her  last 
will  and  testament,  by  which  she  gave  a  number  of  specific 
money  legacies,  including  one  to  the  plaintiff  Ann  Eliza  Lisk, 
of  $200,  and  one  to  Jane  S.  White  of  $200,  amounting  in 
all  to  the  sum  of  $2000 ;  and  by  which  she  gave  to  the  de- 
fendant her  pew  in  the  Presbyterian  church  in  Waterloo.  The 
will  directed  her  executor  to  sell  her  real  estate,  and  gave  the 
residue  of  her  estate,  after  the  payment  of  debts  &c.,  to  the 
daughters  of  Thomas  C.  Magee,  in  equal  proportions.  The 
will  concluded  by  appointing  the  defendant  executor  thereof. , 
The  will  was-  duly  admitted  to  probate  by  the  surrogate  of 
Seneca  county  on  the  28th  day  of  June,  1854,  and  letters  tes- 
tamentary issued  thereon  to  the  defendant. 

The  plaintiff  offered  to  show  what  property  the  testatrix  had, 
at  the  time  of  her  death,  real  and  personal,  and  the  value  of  the 
same,  for  the  purpose  of  fixing  the  value  of  her  services,  &c., 
to  which  the  defendant's  counsel  objected,  on  the  ground  that 
it  was  not  the  proper  way  of  proving  the  value  of  such  services. 
That  witnesses  should  be  called  to  prove  the  worth  or  value  of 
such  services ;  and  that  the  agreement  proved,  not  being  in 
writing,  and  being  for  that  reason  void,  and  there  not  having 
been  such  a  part  performance  as  to  take  it  out  of  the  statute, 
the  value  of  the  property  could  not  be  the  measure  of  the  dam- 
ages which  the  plaintiff  was  entitled  to  recover.  The  objection 
was  overruled,  and  the  defendant  excepted.    The  plaintiff  then 
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proved  that  Mrs.  Magee  owned  at  her  decease,  a  house  and  lot 
in  Waterloo,  worth  $800,  and  personal  property  of  the  Tslae 
of  $1600  or  $1800. 

After  the  plaintiff  had  rested,  the  defendant  called  as  a  wit- 
nesSy  the  said  Jane  S.  White,  the  legatee  of  that  name  mention- 
ed in  the  will.  The  plaintiff  objected  to  her  competency  as  a 
witness  on  the  ground  that,  being  a  legatee  in  the  will  of  the 
said  Lydia  Magee,  she  was  one  of  the  persons  for  whose  im- 
mediate benefit  the  action  was  defended.  The  objection  was 
sustained  and  the  witness  was  ezdaded,  and  the  defendant's 
counsel  excepted. 

After  the  evidence  was  closed,  the  justice  holding  the  circuit 
charged  the  jury,  among  other  things,  that  if  they  believed  the 
contract  was  made  as  claimed  by  the  plaintiff  and  above  set 
forth,  and  that  the  same  had  been  performed  by  the  plaintiff, 
although  the  same  was  not  in  writing,  the  plaintiff  was  entitled 
to  recover  the  value  of  the  property  which  Mrs.  Magee  owned 
at  her  death.  To  this  part  of  the  charge  the  defendant's  coun- 
sel excepted.  The  defendant's  counsel  requested  the  court  to 
charge  that  the  only  amount  the  plaintiff  was  entitled  to  recover 
was  what  her  services  were  worth,  and  that  in  determin- 
ing that  question  the  contract  spoken  of  could  not  be  taken 
into  consideration.  The -court  refused  so  to  charge,  and  the 
defendant's  counsel  excepted.  The  jury  returned  a  verdict  in 
&vor  of  the  plaintiff  for  $2,500.  The  defendant  now  moved 
for  a  new  trial  upon  the  foregoing  exceptions,  which  motion 
was  heard  at  the  general  term  in  the  first  instance,  in  pursu- 
ance of  an  order  to  that  effect,  made  at  the  circuit  at  which  the 
trial  was  had. 

A.  T-  KnoXf  for  the  defendant. 

Z).  Wr^A/,  for  the  plaintiff. 

By  the  Court,  Welles,  J.  We  are  clear  that  Jane  White, 
who  was  offered  as  a  witness  on  behalf  of  the  defendant  was 
competent.    She  was  a  legatee  in  the  will  of  Mrs.  Lydia  Magee, 
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and  on  that  ground  was  ezclnded  as  a  witness.  The  cases  of 
BtUler  y.  Ptitterson,  (8  Kern.  292,)  and  Freeman  v.  Spald- 
ingi  (2  id.  878,)  decide  the  principle,  and  show  that  the  action 
was  not  defended  for  the  immediate  benefit  of  the  person  offer- 
ed as  a  witness,  so  as  to  exclude  her  under  i  899  of  the  code. 
For  the  error  of  the  justice  in  excluding  the  witness,  if  for 
no  other  reason,  a  new  trial  should  be  granted. 

The  counsel  for  both  the  parties  desire  the  court  to  settle 
th«  rule  of  damages  in  case  the  plaintiff,  on  another  trial,  shall 
establish  her  right  to  recover.  The  plaintiff's  counsel  insists 
that  under  the  circumstances  of  this  case  the  measure  of  the 
plaintiff's  recovery  is  the  value  of  Mrs.  Magee's  estate  at  the 
time  of  her  death.  This  the  defendant's  counsel  denies,  upon 
the  ground  that  the  contract  alleged  to  have  been  made  by  the 
plaintiff  with  Mrs.  Magee  was  void  by  the  statute  of  frauds,  as 
providing  for  the  acquisition  of  real  estate  by  the  plaintiff,  and 
the  same  not  being  manifested  in  writing.  (2  jR.  S.  135,  {  8.) 
And  being  void,  it  is  as  if  it  never  had  been  made,  and  there- 
fore cannot  be  resorted  to  for  any  purpose  whatever.  We 
entertain  no  doubt  but  the  agreement  was  within  the  statute. 
It  was  so  held  by  the  learned  justice  before  whom  the  cause  was 
tried,  and  by  Justice  Strong,  when  the  same  parties  were  before 
him  in  an  action  by  the  plaintiff  against  the  defendant  for  a 
specific  performance  of  this  same  contract. 

In  Burlingame  v.  Burlingame,  (7  Cewen^  92,)  it  was  held 
that  a  parol  contract  to  pay  for  certain  services  on  their  being 
performed,  by  conveying  a  certain  piece  of  land,  the  services 
being  performed  pursuant  to  the  contract,  was  not  void  by  the 
statute  of  firauds  in  such  a  sense  as  to  prevent  the  party  from 
recovering  pay  for  his  services  ;  but  that  the  value  of  the  ser- 
vices could  be  recovered  according  to  the  value  of  the  land 
promised  ;  which  might  be  resorted  to  as  a  measure  of  damages, 
though  the  contract  to  convey  the  land  could  not  be  enforced. 
To  the  same  effect  are  Fort  v.  Gooding,  (9  Barh.  371-875,  6,) 
and  T%ima3  v.  Dickinson^  (2  Kern.  864.)  It  may  be  regard- 
ed as  the  settled  general  rule,  where  one  party  pays  m<niey, 
renders  services  or  delivers  property  to  another,  under  an 
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^reement  for  the  purchase  of  property  from  the  other,  to  be 
delivered  or  conyeyed  when  paid  for,  and  the  vendee  folly  per- 
forms on  his  part,  the  vendor  in  case  of  his  refusal  to  convey  or 
deliver  according  to  the  agreement,  is  liable  to  an  action  at  the 
puit  of  the  vendee,  for  the  money  paid,  services  rendered  or 
property  delivered  by  the  vendee ;  who  is  at  liberty  in  such 
case  to  treat  the  contract  as  rescinded^  and  recover  back  the 
money  paid,  or  the  value  of  the  services  rendered,  or  property 
delivered.  In  cases  where  the  payment  by  the  vendee  has 
been  in  services  or  property,  without  any  value  fixed  by  the 
agreement  upon  either,  the  value  of  the  property,  whether  real 
or  personal,  which  was  to  be  delivered  or  conveyed,  is  tbe  trae 
measure  of  damages.  In  other  words,  it  is  the  value  of  the 
services  or  property  which  the  party  receiving,  agreed  to  pay 
for  them.  In  such  cases  it  is  said  the  contract  furnishes  the 
measure  of  damages ;  ahd  it  makes  no  difference  that  the  con- 
tract is  declared  void  by  the  statute,  proyided  it  migbt  be 
enforced  except  for  the  statute.  In  Abbott  v.  Draper^  (4  De- 
nto,  51,)  Judge  Bronson  says:  '^Although  the  statute  declares 
a  parol  contract  for  the  sale  of  lands  void,  it  does  not  make 
it  illegal.  It  is  not  a  corrupt  or  wicked  agreement,  nor  does 
it  violate  any  principle  of  public  policy,"  And  I  confess  I  can 
see  no  reason  for  any  distinction  between  such  a  contract  and 
one  which  is  binding  upon  the  parties,  in  respect  to  the  pro- 
priety of  resorting  to  it  for  the  purpose  of  fixing  the  measure 
of  damages.  In  neither  case  is  the  contract  sought  to  be  en- 
forced according  to  its  terms.  In  the  case  of  a  contract  void, 
though  not  illegal,  it  cannot  be  enforced,  and  of  course  no 
action  can  be  maintained  upon  it.  In  a  case  where  the  plain- 
tiff is  at  liberty  to  rescind  a  valid  contract,  and  brings  his  action 
for  services  or  property  rendered  or  delivered  under  it,  such 
action  is  no  more  upon  the  contract  than  in  the  other  case,  b 
both,  the  contract  is  laid  out  of  view  for  the  purpose  of  sus- 
taining the  action,  and  in  each  it  may  be  resorted  to  in  order 
to  determine  the  value  of  the  services  rendered  or  properly 
delivered  or  conveyed,  as  estimated  by  the  parties  themsely* 
The  actual  value  of  the  services  and  property  is,  after  all,  thtt 
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true  criterion  by  which  to  regulate  the  amount  of  the  recovery 
in  Buch  cases,  and  the  rescinded  or  void  contract  is  only  resort- 
ed to  for  the  purpose  of  determining  such  value. 

But  this  rule,  or  the  reason  for  it,  cannot,  we  think,  apply  to 
the  present  case.  It  is,  or  should  be  confined,  to  cases  where 
the  land  or  other  property,  which  by  the  contract^  was  to  be 
conveyed  or  delivered,  and  in  payment  of  which  the  services 
60c.  were  rendered,  was  fixed  and  determinate  in  its  nature  and 
character,  and  is  referred  to  by  the  parties  in  the  contract,  and 
moreover  posesses,  at  the  time  of  the  contract,  a  determinable 
value.  It  is  only  in  such  cases  that  it  can  be  said  that  the 
contract  furnishes  a  measure  of  damages,  or  that  the  value  of 
the  property  agreed  to  be  conveyed  or  delivered  can  be  said  to 
be  settled  between  the  parties  as  the  value  of  the  services,  &c, 
rendered  in  payment  for  it.  Sy  the  agreement  in  this  case  the 
plaintiff  was  to  live  with  and  take  care  of  the  defendant's  tes- 
tatrix as  long  as  the  latter  lived,  and  at  her  death  the  plaintiff 
wu  to  have,  to  and  for  her  own  use,  all  the  property,  both  real 
and  personal,  which  the  testatrix  should  have  at  the  time  of 
her  death.  The  uncertainties  connected  with  this  agreement 
forbid  the  idea  that  any  pecuniary  amount  of  compensation  for 
the  plaintiff's  services  could  have  been  in  the  mind  of  either  of 
the  parties,  or  that  either  could  have  had  in  mind  any  standard 
by  which  their  pecuniary  value  could  be  regulated  or  determined, 
at  the  time  the  agreement  was  entered  into.  The  services  to  be 
rendered  were  uncertain  both  in  respect  to  the  time  they  were  to 
continue,  and  as  to  their  character  and  extent.  The  compensa- 
sation  was  equally  uncertain.  The  time  when  it  was  to  be 
made  depended  upon  the  time  the  testatrix  should  live  ;  and 
when  the  contract  was  made  it  was  entirely  uncertain  what 
property  the  testatrix  would  have,  or  whether  she  would  have  i 

any  at  the  time  of  her  death.  The  presumption  is,  that  the 
longer  the  plaintiff's  services  continued,  the  less  value  would  be 
the  property  she  was  to  have  as  her  compensation.  At  least 
that  was  liable  to  be  the  case.  By  the  contract,  if  the  testatrix 
had  died  in  a  week  after  it  was  made,  the  plaintiff  would  probably 
have  been  entitled  to  far  more  than  if  she  had  lived  ten  years. 
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We  are  of  the  opinion,  therefore,  that  the  plaintiff  was  en- 
titled to  recover  only  the  actual  intrinsic  value  of  her  services,  for 
the  time  they  were  rendered,  and  according  to  their  kind  and 
character,  without  reference  to  the  contract  or  the  value  of 
the  property  of  the  testatrix  at  the  time  of  her  death.  The 
learned  justice  at  the  trial  held,  and  charged  the  jury,  that  the 
measure  of  the  plaintiff's  damages  was  the  value  of  the  prop- 
erty of  the  testatrix  at  the  time  of  her  death,  and  the  jury 
found  accordingly.  Such  ruling  was  opposed  to  the  views 
herein  expressed,  and  forms  another  ground  for  a  new  trial. 

On  both  grounds  considered,  therefore,  there  must  be  a  new 
trial,  with  costs  to  abide  the  event.  i 

Ordered  accordingly. 

[Monroe  General  Term,  September  7, 1857.  Johnson,  T.  R.  Strong  vA. 
Welles,  Justices.] 


Ryan  and  Nevins  vs.  Dox. 

The  equitable  rule  that  parol  evidence  is  admissible  to  show  that  a  deed  absolnte 
in  its  terms  was  intended  only  as  a  mortgagOi  does  not  extend  to  an  official 
conveyance. 

The  parol  evidence  contemplated  is  always  upon  the  question  of  the  intentioD  of 
the  parties  to  the  conveyance.  And  a  sheriff,  master,  or  other  officer  selling 
property  under  a  process,  decree  or  judgment  of  the  court,  cannot  make  a 
valid  agreement  with  a  purchaser  to  convey  any  other  estate  than  such  tf 
the  judgment  or  decree  will  warrant. 

Where,  upon  a  sale  of  premises  by  a  master  in  chancery,  under  a  decree  of  fore- 
closure, the  precise  conveyance  was  executed  by  him,  to  the  purchaser,  which 
the  parties  contemplated,  the  court  cannot  reform  the  deed  by  giving  it  a  de- 
feasible character,  upon  parol  evidence  that  the  parties  so  intended ;  oradjndga 
that  the  grantee  took  an  estate  or  interest  in  the  premises,  by  virtue  of  it| 
which  was  subject  to  be  defeated  by  the  payment  of  money  to  him,  by  anotber 
person. 

An  agreement  between  a  mortgagor,  whose  land  is  about  to  be  sold  by  a  master, 
under  a  decree  of  foreclosure,  and  another  person,  that  the  latter  shall  pur- 
chase the  premises,  and  take  a  deed  thereof  in  his  own  name,  and  that  he  vill 
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afterwards  convey  the  same  to  the  mortgagor,  upon  receiviDg  the  amount  of 
his  bid  with  interest  dtc.,  is  an  agreement  for  the  sale  of  land,  and  unless  man- 
ifested by  writing,  is  void  by  the  statute  of  frauds. 

A  PPEAL  from  a  judgment  entered  upon  the  report  of  a 
A.  referee.  The  complaint  stated  that  the  plaintiff  Ryan,  about 
the  3d  of  May,  1839,  purchased  and  became  seised  in  fee  simple 
of  certain  premises  and  real  estate  therein  described,  situated  in 
the  village  of  Geneva  in  the  county  of  Ontario.  That  on  the 
same  day  Ryan  paid  a  portion  of  the  purchase  money  down,  and 
executed  and  delivered  a  mortgage  upon  the  same  premises  to 
one  William  W.  Watson,  to  secure  the  payment  of  $800,  the 
balance  of  the  purchase  money,  payable  in  installments.  That 
on  the  1st  day  of  October,  1841,  Ryan  conveyed  to  the  plaintiff 
Nevins  an  equal  undivided  half  of  the  said  premises.  That 
afterwards  and  in  the  year  1842,  Watson  commenced  an  action 
in  the  court  of  chancery,  before  the  vice  chancellor  of  the  seventh 
circuit,  against  the  plaintiffs,  to  foreclose  the  said  mortgage,  and 
obtained  a  decree  of  foreclosure  and  sale  of  the  mortgaged  prem- 
ises, which  decree  bore  date  July  25th,  1842.  That  the  premises 
were  advertiled  for  sale  under  such  decree,  and  were  likely  to  be 
sold,  when  these  plaintiffs  obtained  from  one  Lewis  $300,  which 
was  paid  to  Watson  on  the  decree,  who  assigned  to  said  Lewis  a 
sl^are  in  said  decree  to  the  amount  of  $300.  That  no  sale  or 
further  action  was  had  under  the  decree  until  about  August  23, 
1843,  when  the  said  Lewis  becoming  urgent  for  the  payment  of 
the  said  $300,  so  paid  by  him,  the  decree  was  put  into  the 
hands  of  a  master  in  chancery,  to  advertise  and  sell  the 
mortgaged  premises.  The  master  advertised  the  same  for  sale 
on  the  12th  day  of  October,  1843,  for  the  purpose  of  raising 
only  about  $300  and  costs,  while  the  premises  were  worth  the 
sum  of  $4000.  That  while  said  premises  were  thus  advertised 
for  sale,  and  before  the  day  of  sale  had  arrived,  the  plaintiffs, 
being  men  of  limited  means  and  unable  to  raise  the  money 
necessary  to  prevent  a  sale,  applied  to  the  defendant  Dox,  who 
vras  reputed  to  be  a  man  possessed  of  ready  money,  to  assist 
them  to  raise  the  money  to  pay  the  amount  due  on  the  decree ; 
whereupon  the  defendant  agreed  with  the  plaintiffs,  that  on  the 
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day  of  Bale  of  said  premises  by  the  master,  under  the  decree,  be 
would  attend  the  sale  and  bid  off  and  purchase  the  mortgaged 
premises,  with  the  express  agreement  and  understanding  b^ 
tween  the  plaintiffs  and  the  defendant,  that  such  purchase  so 
to  be  made  by  the  defendant  should  be  made  for  the  benefit 
of  the  plaintiffs  ;  and  that  upon  such  agreement  and  understand- 
ing the  plaintiffs  agreed  that  they  would  not  find  any  other  person 
to  act  as  their  friend  at  said  sale  ;  and  that  it  was  agreed  between 
the  plaintiffs  and  the  defendant  that  if  the  latter  became  the 
purchaser  of  the  premises  at  such  sale  he  should  take  the  deed 
of  the  same  from  the  master  in  his  own  name,  but  only  bj  way 
of  and  as  security  to  himself  for  what  money  he  should  have  to 
advance  and  pay  on  said  purchase,  and  w^ith  the  agreement  be- 
tween the  plaintiffs  and  defendant,  that  whenever  the  plaintifis 
should  repay  the  defendant  the  amount  which  he  shoald  be 
obliged  to  pay  to  procure  and  effect  the  purchase  of  the  premises 
and  to  get  a  deed  therefor,  together  with  interest  thereon,  and 
a  reasonable  compensation  for  his  time  and  trouble,  he  the  de- 
fendant would  convey  the  premises  to  the  plaintiffs  so  as  again 
to  vest  the  title  thereto  in  them,  and  should  in  the  mean  time 
hold  the  premises  in  his  own  name,  only  as  security  for  the 
said  moneys,  and  always  subject  to  the  said  agreement  and  de- 
feasance. That  in  pursuance  of  the  said  agreement  the  defend- 
ant bid  off  and  purchased  the  mortgaged  premises  at  the  master's 
sale,  on  the  25th  day  of  October,  1843,  for  the  sum  of  $100,  and 
the  same  were  thereupon  conveyed  by  the  master  to  the  defend- 
ant. The  complaint  alleged  that  many  persons  attended  the  said 
master's  sale,  and  that  it  was  then  and  there  understood  by  the 
persons  so  attending,  that  the  defendant  was  bidding  for 
the  benefit  of  these  plaintiffs,  and  that  the  premises  were  struck 
off  to  him  only  as  security  to  him  for  the  repayment  of  the 
moneys  he  should  advance  and  pay  for  the  same,  with  interest 
and  his  reasonable  charges  for  giving  his  attention  and  Uio^ 
thereto.  And  the  plaintiffs  alleged  that  such  was  the  feet,  and 
that  the  defendant  took  the  master's  deed  in  his  own  name  ojjIj 
as  such  security,  and  subject  to  the  condition  and  defeasance 
aforesaid.    That  in  consequence  of  such  understanding  other 
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persons  abstained  from  bidding  at  such  sale,  and  the  premises 
xrere  struck  off  to  the  defendant  without  any  opposing  bids,  for 
the  sum  aforesaid,  although  the  premises  were  worth  rising  of 
$4000.  And  the  plaintiffs  averred  that  if  they  had  not  relied 
on  the  aforesaid  agreement  of  the  defendant  as  above  set  forth, 
they  would  not  have  allowed  the  premises  to  be  sold  for  $100, 
or  for  the  amount  sought  to  be  raised  on  the  sale,  but  could  and 
would  have  found  other  persons  to  assist  them  in  purchasing 
the  premises  and  saving  the  same  from  sacrifice. 

The  complaint  further  alleged  that  from  the  time  of  the  said 
master's  sale  they  continued  in  possession  of  the  premises,  using 
and  occupying  the  same  as  they  had  always  done,  until  some 
time  in  the  year  1849,  making  payments  on  the  said  decree  or 
on  the  incumbrance  on  said  premises  yearly,  being  the  interest 
on  the  balance  due  on  the  same,  with  the  knowledge,  privity  and 
consent  of  the  defendant,  which  payments  amounted,  as  they 
were  informed  and  believed,  to  about  the  sum  of  $350,  the  last 
of  which  payments  was  made  in  the  month  of  May,  1849 ;  and 
that  during  all  of  this  time  the  defendant  never  exercised  any 
acts  of  ownership  over  the  premises,  nor  interfered  with  the 
ownership,  use,  occupation  or  possession  thereof  by  the  plaintiffs; 
and  that  during  all  of  that  time  the  premises  were  assessed 
for  village,  county,  state  and  school  taxes  to  the  plaintiffs  as  the 
owners  thereof,  and  the  taxes  thereon  were  paid  by  the  plaintiffs, 
with  the  knowledge,  privity  and  assent  of  the  defendant.  That 
in  the  spring  or  summer  of  1849,  the  owner  of  the  decree  was 
pressing  for  the  balance  due  thereon ;  that  the  defendant  then 
pretended  to  the  plaintiffs  that  to  procure  the  means  of  paying 
the  same,  it  was  necessary  to  lease  the  premises  so  that  the 
rent  might  be  applied  to  the  payment  thereof,  and  that  to 
bring  about  the  leasing  of  said  premises  it  would  be  necessary 
for  the  plaintiffs  to  give  up  the  possession  thereof  to  the  lessee 
or  lessees  of  the  same,  and  that  thereby  enough  might  be  real- 
ized in  a  little  time  by  way  of  rent,  to  pay  off  the  said  incum- 
brance and  the  advances  and  charges  of  the  defendant,  and  the 
premises  could  then  come  back  and  be  reconveyed  to  the  plain- 
tiffs, free  and  clear  of  incumbrance ;  and  that  the  plaintiffs,  moved 
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and  indaced  solely  by  these  representations,  agreed  to  lease  the 
said  premises,  and  moved  off  and  gave  up  the  possession  to  the 
lessees  thereof.  That  after  the  premises  were  leased,  the  de- 
fendant treated  the  plaintiffs  as  the  real  owners  thereof,  and  con- 
sulted them  about  repairs,  and  made  snch  repairs  as  the  plaintiffii 
assented  to,  and  refrained  from  snch  as  the  plaintiffs  objected  to. 
The  complaint  also  alleged  that  the  defendant  had  received  as 
rent  for  said  premises  before  the  commencement  of  this  action, 
a  large  sum  of  money,  which  the  plaintiffs  were  informed  and 
believed  amounted  to  $1000,  and  that  said  defendant  had  never 
paid  any  part  thereof  upon  the  said  decree,  but  had  retained 
and  applied  the  same  to  his  own  use,  and  that  the  said  decree 
was  now  held  and  owned  by  one  George  Crozier,  who  claimed 
that  the  same  was  a  valid  security  for  the  sum  of  over  $600. 
The  plaintiffs,  in  the  complaint,  claimed  that  the  moneys  received 
by  the  defendant  as  aforesaid  for  the  rent  of  said  premises,  since 
the  year  1849,  amounted  in  the  whole  to  a  sum  more  than  soflK- 
cient  to  repay  him  the  amount  paid  by  him  on  the  master's  sale, 
with  interest  thereon  and  all  reasonable  charges  and  commis- 
sions, &o.  The  complaint  contained  statements  of  various  ap- 
plications made  by  the  plaintiffs  to  the  defendant  for  an  account- 
ing and  settlement  of  the  aforesaid  matters,  and  of  the  defend- 
ant's refusing  or  evading  such  applications  on  various  pretexts 
therein  set  forth ;  and  asked  judgment  in  their  favor  against  the 
defendant,  and  that  he  be  ordered  to  account  to  them  concerning 
the  said  purchase,  and  his  advances  and  interest  thereon  by 
reason  of  such  purchase,  and  to  state  his  charges  and  commis- 
missions,  &c,  against  the  plaintiffs,  and  to  render  an  account  for 
the  rents  as  aforesaid,  and  for  all  moneys  received  by  him,  for  or 
by  reason  of  the  said  premises  and  his  ostensible  title  thereto ; 
and  that  the  defendant  convey  to  the  plaintiffs  the  said  prem- 
ises, by  such  deed  as  would  pass  to  them  the  title  thereto ;  and 
the  plaintiffs  asked  for  such  other  or  further  or  different  relief  in 
the  premises  as  might  be  agreeable  to  equity  and  good  conscience. 
The  answer  of  the  defendant  denied  specifically  and  circum- 
stantially, the  entire  equity  of  the  complaint,  and  the  agreements 
charged  therein  to  have  been  entered  into  by  the  defendant  with 
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the  plaintiffs,  and  contained  varions  statements  of  new  matter 
by  way  of  defense  to  the  equitable  relief  claimed  in  the  com- 
plaint, which  are  not  necessary  to  be  here  stated ;  to  which  an- 
swer the  plaintiffs  replied,  in  substance  denying  the  new  matters 
stated  in  the  answer. 

The  cause  was  referred  to  W.  E.  Sill,  Esq.  to  hear,  try  and 
determine  the  same,  who  reported,  as  a  conclusion  of  law,  "  that 
unless  the  agreement  in  the  complaint  in  this  action,  alleged  to 
have  been  made  between  the  plaintiffs  and  the  defendant,  in  re- 
lation to  the  purchase  by  the  defendant  at  the  master's  sale  of 
the  premises  in  the  said  complaint  mentioned,  or  some  note  or 
memorandum  thereof,  expressing  the  consideration,  be  in  writ- 
ing, the  same  is  void  and  create^no  interest  in  the  plaintiffs  in 
said  premises,  and  cannot  be  enforced  against  said  defendant  in 
law  or  equity."  And  he  further  reported,  as  matters  of  &ct, 
that  no  proof  was  made  or  offered  on  said  trial,  by  or  in  behalf 
of  the  plaintiffs,  of  any  such  agreement  in  writing,  or  of  any  note 
or  memorandum  in  writing  of  such  an  agreement,  of  any  deed, 
conveyance  or  instrument  in  writing,  subscribed  by  the  defend* 
ant,  or  his  lawful  agent,  creating  or  declaring  any  trust  or  in- 
terest in  said  premises  in  favor  of  said  plaintiffs ;  and  that  no 
proof  was  made,  or  testimony  or  evidence  offered,  or  witness 
produced  or  sworn,  on  said  trial,  on  the  part  of  the  defendant.  • 
The  referee  therefore  reported  that  the  defendant  was  entitled 
to  judgment  of  nonsuit  against  the  plaintiffs,  with  costs.  Judg- 
ment was  entered  upon  this  report  in  favor  of  the  defendant, 
from  which  the  plaintiffs  appealed. 

It  appears  from  a  case  made  by  the  plaintiffs,  that  upon  the 
trial  before  the  referee,  the  plaintiffs  offered  to  prove  by  parol 
the  agreement  set  forth  in  the  complaint.  The  referee,  on  ob- 
jection being  made  to  such  parol  evidence,  decided  that  the 
same  was  inadmissible,  and  excluded  the  evidence,  and  the  plain- 
tiffs' counsel  excepted.  The  plaintiffs  then  offered  to  prove  that 
prior  to  the  sale  by  the  master,  as  stated  in  the  complaint,  the 
defendant  and  one  Pronty  applied  to  the  plaintiff  Ryan  for  fur- 
ther security  upon  a  bond  and  mortgage  from  him  to  them,  men- . 
tioned  in  the  defendant's  answer,  and  it  was  agreed  there  should 
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be  a  foreclosure  of  the  mortgage  from  Ryan  to  Watson ;  that  the 
property  should  be  sold ;  that  the  defendant  and  Prouty  should 
bid  off  the  property  and  hold  it  as  their  security  for  their  adr 
yances  and  give  the  plaintiff  the  right  to  redeem ;  that  in  pur- 
suance of  such  agreement  the  said  mortgage  was  foreclosed  and 
the  property  sold  as  stated  in  the  complaint,  the  defendant  be- 
coming the  purchaser  on  such  sale ;  that  the  plaintiffs  continued 
in  the  possession  of  the  entire  premises  until  the  year  1849,  and 
were  still  in  possession  of  the  portion  not  leased ;  that  the  plain- 
tiffs, since  said  sale  in  1843,  had  paid  and  kept  up  the  interest 
upon  a  mortgage  belonging  to  the  estate  of  Hugh  Watson,  men- 
tioned in  the  pleadings,  and  had  also  paid  to  the  defendant  the 
annual  interest  upon  the  mortage  held  by  him  and  said  Proal^. 
That  the  plaintiffs  had  paid  taxes  and  made  repairs ;  that  the 
defendant  had  frequently,  since  the  master's  sale,  admitted  the 
premises  belonged  to  the  plaintiffs,  and  had  told  persons  so  who 
had  applied  to  purchase ;  that  the  plaintiffs  held  the  defendant's 
receipts  for  the  moneys  paid  him  as  aforesaid ;  that  all  such 
payments  were  made  with  the  knowledge  and  consent  of  the  de- 
fendant ;  that  he  had  never  called  on  the  plaintiffs  in  any  man- 
ner to  account  for  their  use  of  the  property,  but  on  the  contrary, 
since  the  property  was  leased  and  he  had  received  the  rents,  he 
had  accounted  for  and  paid  over  a  part  of  the  same  to  the  plain- 
tiffs ;  and  to  show  other  circumstances  tending  to  prove  a  con- 
tinued recognition  of  the  plaintiffs'  title  and  right  in  the  premises, 
down  to  the  commencement  of  this  action. 

This  offer,  and  each  and  every  part  thereof,  was  objected  to 
by  the  defendant's  counsel,  the  objection  was  sustained  by  the 
referee,  and  the  evidence  was  excluded,  and  the  plaintiffs'  coun- 
sel excepted. 

/.  C  Smith,  for  the  appellants. 

B.  Davis  Noxon,  for  the  respondent. 

By  the  Court,  Welles,  J.  It  may  be  regarded  as  a  settled 
doctrine  of  courts  of  equity,  that  parol  evidence  is  admissible  to 
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show  that  a  deed,  absolute  in  its  terms,  was  intended  only  as  a 
mortgage.  (4  Kenfs  Cam.  142,  Sd  ed.  Strong  v.  Stewart^ 
4  John.  Ch.  167,  and  cases  there  cited.  Whittick  y  Kane, 
1  Paige,  202.  Van  Buren  v.  Olmstead,  6  id.  9.  Hodges 
T.  Tenn.  Mar.  Ins.  Co,,  4  Selden,  416.)  The  rule  of  law  is 
otherwise.     (  Webb  v  Rice,  6  Hill,  219.) 

It  seems  to  me,  however,  that  the  equitable  doctrine  does  not 
extend  to  an  official  conveyance.  The  parol  evidence  contem- 
plated is  always  upon  the  question  of  the  intention  of  the  parties 
to  the  conveyance.  A  sheriff,  master,  or  other  officer,  selling 
property  under  a  process,  decree  or  judgment  of  the  court,  can- 
not make  a  valid  agreement  with  a  purchaser  to  convey  any 
other  estate  than  such  as  the  decree  or  judgment  will  warrant. 
No  intention  of  the  parties  to  such  conveyance  can  give  to  it  an 
effect  other  than  what  the  law  affixes  to  it. 

Every  case  which  I  have  met  with,  where  an  absolute  deed 
has  been  treated  as  a  mortgage,  was  where  there  had  been  a 
loan  to,  or  an  indebtedness  by,  the  party  executing  the  deed,  and 
where  the  deed  was  intended  at  the  time  as  a  security  for  the 
loan  or  indebtedness.  In  such  cases,  an  absolute  conveyance 
would  not  express  the  intention  of  the  parties,  and  courts  of 
equity,  under  the  jurisdictional  head  of  mistake,  would  generally 
reform  the  deed,  by  turning  it  into  a  defeasible  conveyance,  and 
give  it  effect  as  such,  according  to  the  original  intention  of  the 
parties.  In  the  case  at  bar,  it  is  not  claimed  that  there  was 
either  fraud,  accident,  mistake  or  surprise  in  the  sale  to  the  de- 
fendant, by  the  master,  of  the  premises  in  question ;  or  that  a 
conveyance  by  the  master  should  have  been  made  of  any  differ- 
ent effect  than  was  made.  Indeed,  none  other  could  have  been 
given  by  the  master.  The  very  conveyance  which  the  parties 
to  this  action  contemplated,  as  alleged  in  the  complaint,  was  in 
fact  given.  The  idea  of  the  court  reforming  that  deed  by  giv- 
ing it  a  defeasible  character,  upon  parol  evidence  that  the  par- 
ties so  intended,  or  of  the  court  adjudging  that  the  defendant 
took  an  estate  or  interest  in  the  premises  by  virtue  of  it,  which 
was  subject  to  be  defeated  by  the  payment  of  money  by  the 
plaintiffs  to  him,  would  be  something  new  in  equity  jurisprudence. 
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I  do  not  say  that  it  was  not  competent  for  these  parties  to 
enter  into  a  valid  agreement,  in  view  of  their  expectation  that 
the  defendant  would  become  the  purchaser  at  the  master's  sale, 
and  thereby  acquire  the  title  to  the  premises,  which  should  pro- 
yide  that  in  such  event  the  defendant  would  convey  to  the  plain- 
tiffs at  such  time  and  upon  such  terms  as  the  agreement  should 
specify.  But  such  an  agreement  would  be  one  for  the  sale  of 
the  land,  and  would  be  void  unless  manifested  in  writing. 
(2  R.  S.  134,  §  6.)  But  the  fact  that  the  conveyance  in  this 
case  was  precisely  what  all  the  parties  intended,  puts  an  end  to 
the  claim  which  the  plaintiffs  now  make,  that  the  court  shall 
treat  it  as  an  instrument  in  the  nature  of  a  mortgage,  or  giye  it 
any  other  effect  than  what  its  terms  import. 

My  conclusion  is,  that  the  parol  evidence  offered  by  the  plam- 
tiffs,  of  an  agreement  between  them  and  the  defendant,  as  set 
forth  in  the  complaint,  was  properly  excluded  by  the  referee, 
upon  the  ground  that  the  allowance  of  such  evidence  would  hare 
been  in  direct  violation  of  the  statute  of  frauds.  {Latkrop  t. 
Hoyt,  7  Barb.  59.  Cook  v.  Eaton,  16  id.  439.  Getman  v. 
Getman,  1  Barb.  Ch.  R.  499.  Van  Alstine  v.  WimpU^h 
Cowen,  162.) 

The  only  tendency  of  the  further  offer  of  evidence  by  the 
plaintiffs  would  have  been,  if  admitted,  to  show  a  parol  agree- 
ment for  the  sale  of  the  premises  to  the  plaintiffs  with  a  partial 
performance  on  their  part.  Assuming  the  evidence  to  have 
been  given  as  offered — ^and  we  can  assume  nothing  more  in  this 
connection  in  favor  of  the  plaintiffs — ^it  would  have  fallen  entirely 
short  of  forming  grounds  for  affording  any  relief  to  them,  upon 
the  case  as  stated  in  the  complaint.  Any  judgment  the  court 
could  give  would  have  to  be  according  to  the  allegations  and 
proofs.  One  part  of  the  offer  was  to  prove  an  agreement  by  the 
plaintiffs,  with  the  defendant  and  Prouty.  The  agreement  set 
forth  in  the  complaint  was  between  the  plaintiffs  and  the  defend- 
ant. The  other  facts  offered  to  be  proved  are  consistent  with 
indulgence  granted  by  the  defendant  to  the  plaintiffs.  Thej 
certainly  fail  of  proving  an  agreement  for  a  sale  of  the  premises, 
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or  of  part  performance  of  any  such  supposed  contract.    {Story'& 
£y. /Mr.  §§762,764.) 

Upon  the  whole  we  think  the  judgment  should  be  affirmed, 
with  costs  of  the  appeal. 

Ordered  accordingly. 

% 
[Monroe  General  Term,  September  7, 1867.    Johnson,  T.  R,  Strong  and 

WdleSf  Justices.] 
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Where,  in  an  action  of  ejectment,  both  parties  claimed  title  under  the  same 
grantor,  by  virtue  of  conveyances  from  him,  and  the  plaintiff  oflfbred  in  evi- 
dence the  deed  by  which  such  common  grantor  derived  his  title  to  the  premises 
in  dispute,  with  a  map  annexed,  for  the  purpose  of  showing  the  location  of 
the  tract  conveyed ;  Held  that  the  map,  being  annexed  to  tbe  deed,  and  refer- 
red to  in  it,  thereby  became  a  part  of  it,  and  it  was  sufficiently  authenticated 
quoad  the  parties  to  the  suit,  who  were  directly  in  privity  with  it. 

Held  also,  that  such  map  was  proper  to  be-  laid  before  the  jury  as  showing  the 
locality  of  the  lots  claimed  by  the  parties  respectively,  and  their  relative  po- 
sitions, and  for  a  proper  understanding  of  the  parol  evidence  in  relation  to  the 
true  dividing  line  between  them. 

The  direction  as  to  the  manner  of  returning  a  commission  must  be  signed  by  the 
officer  settling  the  interrogatories ;  otherwise  the  depositions  cannot  be  read 
in  evidence. 

Where,  after  the  defendant  has  examined  a  witness  to  prove  what  a  deceased 
witness  swore  to  on  a  former  trial,  the  plaintiff  introduces  a  witness  to  rebut  the 
testimony  of  the  defendant's  witness,  the  rule  applicable  to  the  case  of  a  wit- 
ness called  to  prove  what  a  deceased  witness  swore  to,  in  order  to  use  it  as 
evidence  in  chief  upon  the  issues,  does  not  apply. 

In  such  a  case  the  rule  requires  the  witness  on  the  stand  to  be  able  to  state,  from 
recollection*  or  from  his  minutes  taken  at  the  time,  the  whole  of  the  substance 
of  what  the  deceased  witness  swore  to.  But  it  is  not  necessary  that  a  witness 
called  to  rebut  the  evidence  thus  given  should  be  able  to  state  the  whole  of 
what  the  deceased  witness  testified  to. 

If  be  is  able  to  testify  to  a  portion  of  it,  and  if  that  changes  the  aspect  or  cflbct 
of  the  deceased  witness'  evidence  as  testified  to  by  the  defendant's  witness,  it 
is  competent  evidence. 

Where  a  person  called  to  prove  the  testimony  of  a  deceased  witness,  given  on  a 
former  trial,  produces  in  court  minutes  of  such  testimony,  taken  by  him  at  the 
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time,  and  states  that  he  thinks  he  can  recollect,  or  state  from  his  miniitMjiS 
of  the  substance  of  what  the  deceased  witness  swore  to ;  that  he  inteoded  to 
take  down  the  substance  of  all  the  material  evidence  he  gave,  and  that  he 
thinks  he  did  so,  this  is  sufficient  to  authorize  him  to  testify  to  the  evidence 
given  by  the  deceased  witness,  and  is  all  the  rule  requires,  in  any  case. 

MOTION  for  a  new  trial,  ordered  to  be  beard  in  the  first  ia- 
stance  at  the  general  term. 
The  action  was  ejectment,  for  a  strip  of  land  about  eight  rodg 
wide  and  about  300  rods  long,  claimed  by  the  plaintiff  as  part 
of  lot  No.  88,  and  claimed  by  the  defendant  as  part  of  lot  No. 
89,  situated  in  the  town  of  Addison,  Steuben  county.  It  was 
admitted  on  the  trial  that  the  title  to  the  lot  SSwasintbe 
plaintiff,  and  to  lot  89  in  the  defendant.  These  two  lots  by 
side  by  side,  extending  lengthwise  from  the  Canisteo  river 
westwardly  to  the  west  bounds  thereof;  and  the  real  qaestion 
litigated  was,  where  was  the  true  line  between  said  lots.  On 
this  question  a  large  amount  of  evidence  was  given  on  both  sides. 
Several  legal  questions  arose  in  the  course  of  the  trial,  which 
are  referred  to  and  disposed  of  in  the  opinion  of  the  court.  The 
cause  was  tried  as  the  Steuben  circuit  in  May,  1855,  when  the 
jury  found  a  verdict  for  the  plaintiff;  whereupon  the  defendant 
made  a  case,  upon  which  he  now  moved  for  a  new  trial. 

S.  H,  Hammondy  for  the  defendant. 

Z>.  Rumsei/y  for  the  plaintiff. 

By  the  Court,  Welles,  J.  It  was  admitted  upon  the  trial 
that  Herman  Pumpelly  was  originally  the  owner  of  the  hU 
numbers  88  and  89,  and  that  the  parties  derived  their  titles— 
the  plaintiff  to  lot  No.  88,  and  the  defendant  to  lot  Hfo.  39,  re- 
spectively— by  virtue  of  conveyances  from  him.  The  plaintiff's 
counsel  offered  in  evidence  a  deed  from  Charles  Wilkes  to  the 
said  Pumpelly,  conveying  12,466}  acres  of  land  including  lots 
No.  88  3nd  89,  dated  January  1, 1838,  with  a  map  annexed,  for 
the  purpose  of  showing  the  location  of  the  tract  conveyed;  to 
which  the  defendant's  counsel  objected  on  the  ground  that  the 
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map  was  in  no  way  authenticated  as  a  correct  map.  The  o1> 
jeotion  was  oyermled,  and  the  deed  and  map  were  received  in 
evidence,  to  which  decision  the  defendant's  counsel  excepted. 
This,  the  defendant  now  alleges,  was  erroneous,  and  is  one  of 
the  points  made  for  a  new  trial.  We  do  not  discover  any  error 
in  the  admission  of  this  evidence.  The  defendant,  as  well  as 
the  plaintiff,  derived  title  from  Pumpelly,  and  the  map,  being 
annexed,  and  referred  to  in  the  deed,  thereby  became  a  part  of 
it  It  was  thus  sufficiently  authenticated,  quoad  these  parties^ 
who  were  directly  in  privity  with  it.  It  was  proper  to  be  laid 
before  the  jury  as  showing  the  locality  of  the  lots  Nos.  48  and 
49,  and  their  relative  position  to  each  other,  and  for  a  proper 
understanding  of  the  parol  evidence  in  relation  to  the  true 
dividing  line  between  them. 

In  the  course  of  the  trial  the  defendant's  counsel  offered  in 
evidence  the  deposition  of  one  John  E.  Deloss,  taken  under  a 
commission  which  had  been  returned  by  mail  to  Charles  W. 
Campbell,  with  a  direction  partly  written  and  partly  printed, 
indorsed  upon  it,  in  the  words  following,  to  wit :  <^  This  com- 
mission, when  executed,  is  to  be  returned  by  mail  to  Charles 
W.  Campbell,  clerk  of  Steuben  county,  at  Bath,  Steuben  coun- 
ty, New  York."  The  counsel  for  the  plaintiff  objected  to  the 
reading  of  the  deposition,  on  the  ground  that  the  direction  was 
not  signed  by  the  officer  settling  the  interrogatories,  and  insist- 
ed that  inasmuch  as  the  direction  was  not  signed  by  such  offi- 
cer, there  was  no  direction  as  to  how  the  commission  should  be 
returned ;  and  that  therefore  the  commission  and  the  evidence 
taken  under  it  ought  not  to  be  received.  The  defendant's  coun- 
sel insisted  that  the  commission,  being  issued  in  pursuance  of 
an  order  of  the  court,  the  direction  indorsed  upon  it  was  pre- 
sumed to  be  made  by  the  proper  authority,  nothing  appearing 
to  the  contrary;  and  that  the  commission  and  deposition  ought 
to  be  received  in  evidence.  The  court  sustained  the  objection, 
and  excluded  the  commission  and  deposition,  and  the  defend- 
ant's counsel  excepted. 

We  think  it  clear  that  the  deposition  was  inadmissible.  The 
statute  provides  that  the  officer  settling  the  interrogatories  shall 
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indorse  his  allowance  thereof,  and  annex  them  to  the  oommk- 
sion.  That  "upon  the  commission  he  shall  direct  the  maimer 
in  which  it  shall  be  returned,  and  may,  in  his  discretion,  direet 
the  same  to  be  returned  by  mail  to  the  clerk  of  the  conrt  out 
of  which  it  shall  issue,"  &c.  (2  R.  S,  394,  §  15.)  Thia  pro- 
vision, where  the  commission  was  returned  by  mail,  cannot  be 
dispensed  with,  except  by  the  consent  of  the  parties.  Here 
was  an  entire  failure  to  comply  with  it.  {Jackson  y.  Bch- 
by,  20  John.  857.  Richardson  v.  Gere,  21  Wend,  156.  Smith 
y.  Randall,  3  Hill,  495.  4ihertoti  v.  Thomas,  MS.  referred 
to  in  Fleming  v.  Hollenback,  7  Barb.  271.) 

Washington  Barnes,  a  witness  for  the  defendant,  called  to 
prove  what  Samuel  Colgrove  testified  to  on  a  former  trial  of 
this  action — it  being  admitted  that  said '  Colgrove  had  died 
since  the  said  former  trial — testified  preliminarily  as  follows: 
"  I  knew  Samuel  Colgrove ;  he  lived  in  Woodhull ;  I  was  pres- 
ent at  the  trial  of  this  cause  at  a  circuit  court,  held  at  Addison; 
I  took  notes  of  his  evidence  on  that  trial."  On  being  cross- 
examined  he  testified :  "  I  was  counsel  for  the  defendant  on 
that  trial ;  I  can  state,  substantially,  his  evidence  on  that  occa- 
sion ;  I  can  state  the  substance  of  his  testim^ony,  but  I  cannot 
undertake  to  give  his  language ;  and  in  stating  the  sabstance 
I  may  not  use  any  of  the  words  he  used  in  conveying  his  idea. 
I  think  I  can  state  his  testimony  in  equivalent  words  of  the 
same  import ;  in  some  points,  I  think  I  can  give  it  in  the 
words  he  used."  The  plaintiff's  counsel  objected  to  Mr. 
Barnes'  testifying  to  the  evidence  given  by  Colgrove,  for  the 
reason  that  he  was  not  able  and  would  not  undertake  to  state 
precisely  what  Colgrove  swore  to  on  the  former  trial.  Thfl 
court  overruled  the  objection,  and  Mr.  Barnes  testified  at 
length  as  to  the  evidence  of  said  Colgrove. 

Afler  the  defendant  had  rested  his  proofs,  the  plaintiff's 
counsel  called  Ferral  C.  Dininny  as  a  witness  to  prove  what 
Colgrove  swore  to  on  the  former  trial,  and  he  testified  as  lo  * 
lows :  "  I  aided  in  trying  this  cause  and  taking  minutes  at  tne 
trial  at  Addison.  I  recollect  that  Samuel  Colgrove  was  sworo 
as  a  witness.    I  think  I  recollect  some  of  his  evidence. 
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don't  pretend  or  think  that  I  recollect  the  whole  of  it.  I  think 
I  recollect  portions  of  it.  The  minutes  I  hare  are  in  my  hand- 
writing. I  have  looked  over  the  minutes  to  refresh  my  recol- 
lection. I  think  1  can  recollect  or  state  all,  or  the  substance, 
of  his  evidence,  with  my  minutes.  I  presume  my  minutes  I 
have  are  not  in  his  language.  I  intended  to  take  down  on  my 
minutes  the  substance  of  all  the  material  evidence  he  gave.  I 
think  I  did  so.  Without  reference  to  my  minutes,  at  the  time 
I  am  called  upon  to  make  the  statement,  I  could  not  give  his 
evidence  in  the  order  in  which  he  gave  it,  nor  as  he  gave  it 
I  took  my  minutes  on  that  occasion  as  I  ordinarily  do;  I  be^ 
stowed  no  more  care."  The  witness  was  here  inquired  of  by 
the  plaintiff's  counsel,  as  to  portions  of  the  evidence  given  by 
Colgrove,  to  which  the  counsel  for  the  defendant  objected,  on 
the  ground  that  it  appeared  from  Mr.  Dininny's  evidence  that 
with  his  recollection  and  his  minutes  he  could  not  state  all  the 
evidence  the  witness  Colgrove  gave.  The  court  overruled  the 
objection,  and  decided  that  the  witness  might  g^Ve  such  por- 
tions of  the  evidence  as  he  could,  from  his  recollection  and  from 
his  minutes,  although  he  was  unable  to  give  the  whole  of  it ;  to 
which  ruling  the  defendant's  counsel  excepted.  Mr.  Dininny 
then  gave  his  evidence  touching  what  the  said  Colgrove  testi- 
fied to  on  the  former  trial. 

We  think  the  evidence  of  Mr.  Dininny  was  properly  received. 
Mr.  Barnes  had  been  introduced  by  the  defendant,  and  had 
given  his  evidence  as  to  what  Colgrove  had  sworn  to.  The  evi- 
dence of  Dininny  was.  given  to  rebut  that  of  Barnes,  and  in 
such  a  case  the  rule  applicable  to  the  case  of  a  witness  called 
to  prove  what  a  deceased  witness  swore  to,  in  order  to  use  it  as 
evidence  in  chief  upon  the  issues,  does  not  apply.  In  such 
case  the  rule  requires  the  witness  on  the  stand  to  be  able  to  state 
from  recollection  or  from  his  minutes  taken  at  the  time,  the  whole 
of  the  substance  of  what  the  deceased  witness  swore  to.  It  is 
not  necessary  that  a  witness  called  to  rebut  the  evidence  thus 
given  should  be  able  to  state  the  whole  of  what  the  deceased 
witness  testified  to.    If  he  is  able  to  testify  to  a  portion  of  it^  and 
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if  that  changes  the  aspect  or  effect  of  the  deceased  witness'  evi- 
dence as  testified  to  by  the  witness  introduced  by  the  other 
party,  it  is  competent  evidence. 

But  we  think,  independent  of  that  consideration,  the  evidenoe 
of  Mr.  Dininny  was  properly  received.  He  was  within  the  rule 
applicable  to  a  witness  called  by  a  party  seeking  to  ay&il  him- 
self of  the  testimony  of  a  deceased  witness  as  evidence  i& ' 
chief,  according  to  the  doctrine  of  the  case  of  Clark  v.  Yorce, 
(15  Weiid,  198,  affirmed  19  id.  232,)  which  has  been  a  leading 
case  on  the  question.  {Huff  v.  Bennett^  2  Seld.  887.)  Mr. 
Dininny  testified  that  he  thought  he  could  recollect  or  state 
from  his  minutes,  all  of  the  substance  of  what  Golgrove  swore 
to.  That  he  intended  to  take  down  the  substance  of  all  the 
material  evidence  he  gave,  and  he  thought  he  did  so.  This 
was  sufficient,  and  all  the  rule  requires  in  any  case.  It  was 
substantially  the  same  as  Mr.  Barnes  testified  to,  in  his  pre- 
liminary examination,  to  show  himself  qualified  to  testify  as  to 
the  evidence  of  Golgrove.  If  that  was  so,  even  supposing  it 
came  short  of  qualifying  him  to  speak  on  the  same  subject,  the 
defendant  is  not  at  liberty  to  object  to  it,  or  to  ask  that  a  role 
be  applied  to  the  plaintiff  different  from  that  which  he  insisted 
upon,  and  which  was  applied  in  his  own  fiivor.    ' 

The  defendant  makes  the  point,  that  the  verdict  is  against 
the  weight  of  evidence.  We  do  not  discover  such  a  preponder- 
ance in  the  evidence  in  favor  of  the  defendant  as  to  justify  ns 
in  granting  a  new  trial  for  that  cause. 

The  defendant  makes  several  other  legal  points,  but  as  they 
were  not  raised  at  the  trial,  we  do  not  consider  them  on  this 
occasion.  The  case  concludes  as  follows  :  ^'  The  evidence  here 
closed,  and  after  argument  of  counsel  and  the  charge  of  the 
court,  the  jury  retired  in  charge  of  the  proper  officer,  duly 
sworn  for  that  purpose,  and  after  deliberation  came  into  oonrt 
and  rendered  their  verdict  whereby  they  found  in  favor  of  the 
plaintiff  that  he  recover  the  possession  of  the  premises  de- 
scribed in  the  complaint."  There  was  no  request  of  counsel  as 
to  how  the  jury  should  be  instructed,  no  legid  point  of  any  de- 
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Bcription  raised  at  any  stage  of  the  trial,  except  those  above  con- 
sidered, and  the  charge  of  the  court  is  not  given. 

The  motion  for  a  new  trial  should  therefore  be  denied,  and 
the  plaintiff  should  have  judgment  upon  the  verdict. 

"[Monroe  General  Term,  September  7, 1867.    Johnson,  T.  R.  Strong  and 
Wdles,  Justices.] 


Ganson  and  others,  appellants^  vs.  Lathrop,  executrix,  &c. 
and  others,  respondents. 

In  di^tribnting  the  assets  of  a  deceased  partner,  among  his  creditors,  the  debts 
owing  by  him  individually  are  to  be  first  paid,  and  then  the  debts  owing  by 
the  partneiyhip  of  which  he  was  a  member. 

The  Aict  that  a  claim  against  the  firm  (^nsists  of  promissory  notes  of  the  firm, 
which  are  in  terms  joint  and  several^  will  not  change  the  principle ;  or  enti- 
tle the  creditor  to  a  priority  in  payment  as  an  individual  creditor  of  the  de- 
ceased partner. 

Whether  it  is  within  the  general  implied  powers  of  one  partner  to  bind  his  co- 
partner, in  an  obligation  which  shall  make  him  severally  liable  to  a  creditor, 
so  as  to  deprive  such  copartner  of  a  defense  in  abatement  for  the  non-joinder 
of  his  co-debtor  as  defendant,  when  prosecuted  at  law,  upon  the  obligation  1 
DnJbitatwrf  per  Welles,  J. 

APPEAL  from  a  decree  of  the  surrogate  of  Monroe  county, 
on  a  final  settlement  of  the  accounts  of  an  executrix. 
Upon  the  hearing  before  the  surrogate,  in  August  1856,  it  ap- 
peared that  on  the  first  day  of  January,  1850,  the  testator, 
Hollister  Lathrop,  and  the  appellants  entered  into  partnership, 
under  the  firm  name  of  J.  Ganson  &  Co.  That  they  carried 
on  business  as  such,  until  August  11th,  1854,  when  the  testa- 
tor sold  and  assigned  his  interest  in  the  partnership  effects, 
including  the  debts  owning  to,  and  personal  property  owned  by, 
the  said  firm,  to  the  appellants  and  others  who  had  previously, 
and  on  the  12th  of  October,  1853,  formed  a  copartnership  under 
the  firm  name  of  Ganson,  Huntley  &  Co.  The  claim  of  the  ap- 
pellants consisted  of  seyeral  promissory  notes. made  by  the  firm 
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of  J.  Gun  son  &  Co.,  by  which  the  mak^s,  ^^  jointly  and  sever- 
ally, promised  to  pay  Ganson,  Huntley  &  Co."  &c.,  and  vere 
all  subscribed  '^  J.  Ganson  &  Co."  and  were  given  for  debts 
owing  by  the  firm  of  J.  Ganson  &  Co. 

The  indiyidual  estate  of  the  testator  was  insufficient  for  the 
payment  of  the  debts  owing  by  him  individually.  The  decree 
of  the  surrogate  ordered  the  individual  assets  of  the  estate  to 
be  distributed  amongst  the  individual  creditors  of  the  testator 
in  ratable  proportions,  and  excluded  the  appellants'  claims 
altogether.  The  appellants  claimed  the  allowance  of  the  said 
notes  and  to  participate  in  the  distribution,  on  the  gronnd  of 
the  form  in  which  the  notes'  were  drawn,  contending  that  as. 
they  were  payable  jointly  and  severally,  the  holders  were  indi- 
yidual  creditors  of  the  testator. 

S.  B.  Jeweit,  for  the  appellants. 

Jerome  Fuller,  for  the  respondents. 

By  the  Court,  Welles,  J.  The  appellants'  counsel  at- 
tempts to  distinguish  this  case  from  that  of  Kirhy  v.  Carpetir 
ter,  (7  Barb.  373,)  and  contends  that  it  should  not  be  governed 
by  the  principle  of  that  case  in  regard  to  the  distribution  of 
the  assets  of  a  deceased  partner,  on  the  ground  that,  as  he  con- 
tends, the  evidence  of  the  claim  of  the  appellants  against  the 
firm  of  J.  Ganson  &  Co.,  of  which  the  testator  was  a  member, 
consists  of  promisspry  notes  of  that  firm  which  were,  in  terms, 
joint  and  several,  although  subscribed  by  the  firm  name  of  J. 
Gunson  &  Co.  Assuming  that  to  have  been  the  form  of  the 
notes,  it  does  not,  in  our  judgment,  change  the  principle.  In 
the  first  place,  I  doubt  very  much  whether  it  is  within  the 
general  implied  powers  of  one  partner  to  bind  his  copartner  in 
an  obligation  which  shall  make  him  severally  liable  to  a  cred- 
itor, so  as  to  deprive  such  copartner  of  a  defense  in  abatement 
for  the  non-joinder  of  his  co-debtor  as  defendant,  when  prose- 
cuted at  law  upon  the  obligation.  If  he  knew  of,  and  consented 
to,  such  obligation  at  the  time,  or  ratified  it  afterwards,  the 
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ease  woald  probably  be  different  But  even  in  such  a  case,  it 
would  Btill  be  a  partnership  debt  and  the  creditor  would  be, 
none  the  less,  a  partnership  creditor.  The  rule  as  stated  in 
Kirby  r.  Carpenter,  (supraj)  is  as  follows :  "  It  is  a  settled  rule 
in  equity  that  in  marshaling  the  assets  of  a  deceased  partner, 
the  partnership  property  is  to  be  first  applied  to  the  payment 
of  partnership  debts,  and  until  such  debts  are  all .  paid,  no 
creditor  of  the  individual  partner  is  entitled  to  any  share  in 
the  assets  of  the  partnership.''  Also,  that  ^  the  separate  cred- 
itors of  the  deceased  partner  are  entitled  to  priority  over  the 
creditors  of  the  partnership,  in  respect  to  the  separate  estate 
of  the  deceased  partner/'  We  think  this  rule  is  applicable  to 
the  present  case,  and  the  decision  of  the  surrogate  bein^  in 
accordance  with  it,  his  decree  should  be  affirmed  with  costs,  to 

he  paid  by  the  appellants. 

Ordered  accordingly. 

[MoNROB  Qekeral  Tkrm,  September  7, 1867.    Johmon,  T.  R.  Strong  and 
WeUes,  JosticesJ 


Ht  ATT,  receiver  of  the  Rensselaer  Insurance  Co.,  vs.  McMa tfoN. 

The  14th  section  of  the  act  of  1849,  to  proTide  for  the  {ncorporation  of  insiirance 
compaoies,  will  authorize  a  pre-existiog  mutual  iDsnrance  company  to  change 
its  name,  and  extend  its  charter,  by  complying  with  the  provisions  of  the 
statute. 

Where  a  plaintiff  claims  title  to  a  note  sued  on,  by  virtue  of  his  appointment  as 
reosiver  of  an  insurance  company,  the  note  being  payable  to  a  company  bear- 
iog  a  different  name,  it  is  necessary  that  he  should,  by  proper  averments, 
show  that  the  note  is  a  part  of  the  assets  of  the  company  of  which  he  has  been 
appointed  receiver. 

And  if  the  name  of  the  company  to  which  the  note  was  given  has  been  changed 
since  the  giving  of  the  note,  by  virtue  of  the  authority  conferred  by  the  statute, 
to  that  of  the  company  on  whose  behalf  the  plaintiff  sues,  it  is  sufficient  for 
the  plaintiff  to  aver  that  the  company  was  originally  incorporated,  and  trans- 
acted business,  by  its  former  name ;  that  under  and  by  virtue  of  the  act  of 
April  10, 1849,  it  reorganized,  amended  its  charter,  and  changed  its  name  to 
that  which  it  now  bears,  and  continued  to  transact  business  under  such 
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amended  charter  and  name ;  that  the  plaintiff  waa,  in  a  suit  comneBOeil 
against  the  corporation  by  its  new  name,  appointed  the  receiver  thereof;  sot- 
ting out  the  proceedings  taken  for  that  purpose. 

The  averment  as  to  reorganization  is  of  a  fact,  and  not  of  a  conclusion  of  law. 
And  in  alleging  a  fact,  it  is  notnecessaiy  to  state  such  circumstances  asmereiy 
tend  to  prove  the  fact. 

Where  a  complaint  upon  a  promissory  note  averred  that  the  Rensselaer  Coonfy 
Mutual  Insurance  Company  was  a  corporation  duly  organized ;  that  the  de- 
fendant made  the  note,  promising  to  pay  that  company,  and  thereby  became 
a  member  of  the  company ;  that  the  corporation  transacted  business  under 
that  name  from  the  date  of  its  incorporation  until  October  23,  1851,  when  it 
changed  its  name  to  that  of  the  Rensselaer  Insurance  Company,  under  whidi 
name  it  continued  to  transact  business  until  February  19, 1855 ;  that  a  judg- 
ment was  recovei'ed  by  one  S.  against  the  said  Rensselaer  Insurance  Company, 
and  the  plaintiff  was  appointed  receiver  of  said  corporation ;  and  that  he  be- 
came invested  with  all  its  assets,  including  the  note  in  suit ;  H^d  that  tbe 
complaint  stated  (kcts  sufficient  to  constitute  a  cause  of  action,  ao  Ikr  ss 
related  to  the  transfer  of  the  title  to  the  note. 

JBM  alsOf  that  whether  the  name  of  the  corporation  was  legally  changed  or  not^ 
was  immaterial  in  such  action.  That  neither  the  corporation,  nor  any  meno- 
ber  of  it,  nor  any  person  dealing  with  it  under  the  new  name,  could  take  ad- 
vantage of  the  misnomer. 

Where  the' legislature,  in  granting  a  charter  to  an  insurance  company,  reserved 
the  right  to  alter  it,  and  they  subsequently  exercised  that  right  by  declaring 
that  if  the  assets  of  such  corporation  should  pass  into  the  hands  of  a  receiver 
he  should  make  assessments  upon  the  premium  notes ;  Held  that  this  was  a 
legitimate  exercise  of  tbe  reserved  power,  and  fully  authorized  the  receiver 
to  make  assessments  upon  premium  notes  whenever  it  became  nocessaiy 
to  do  so. 

The  act  of  1852,  purporting- to  authorize  receivers  of  mutual  insurance  companiea 
to  make  assessments  upon  premium  notes  given  before  the  passage  of  thatact^ 
is  not  unconstitutional. 

DEMURRER  to  oomplaint.  The  action  was  brought  by 
the  plaintiff  as  receiver  of  the  stock,  property,  equita- 
ble interests,  things  in  action  and  effects  of  the  Rensselaer 
Insurance  Company.  The  complaint  alleged  that  the  said 
"The  Rensselaer  Insurance  Company''  was  originally  incor- 
porated under  and  by  virtue  ^f  an  act  of  the  legislature, 
passed  the  29th  of  April,.  1836,  entitled  "  An  act  to  incorporate 
the  Rensselaer  County  Mutual  Insurance  Company."  That 
said  company  soon  thereafter  organized,  and  transacted  business 
as  a  fire  insurance  company,  in  the  village  of  Lansingburgh,  in 
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the  county  of  Rensselaer,  under  the  name  and  title  of  ''  The 
Rensselaer  County  Mutual  Insurance  Company,''  and  under  and 
by  virtue  of  said  act  of  incorporation,  from  the  time  or  about 
the  time  of  obtaining  its  said  charter,  till  on  or  about  the  23d 
day  of  October,  1851,  at  which  time  the  said  company  reorgan- 
ized and  amended  its  charter,  in  pursuance  of  an  act  of  the  leg- 
islature, passed  April  10,  1849,  entitled  "  An  act  to  provide  for 
the  incorporation  of  insurance  companies,"  and  did  at  that  time 
change  its  corporate  name  to  that  of  ^'  The  Rensselaer  Insurance 
Company,"  under  which  amended  charter  and  name  it  continued 
to  transact-the  business  of  fire  insurance  at  the  place  aforesaid, 
till  on  or  about  the  19th  day  of  February,  1855.  That  on  or 
about  the  26th  day  of  December,  1854,  one  Thomas  Shaughnes* 
ay  recovered  a  judgment  in  the  supreme  court  of  this  state, 
against  the  said  "  The  Rensselaer  Insurance  Company,"  for 
$416.56,  the  roll  whereof  was,  on  the  day  last  aforesaid,  filed, 
and  said  judgment  docketed  in  the  oflSce  of  the  clerk  of  the  said 
county  of  Rensselaer,  upon  which  judgment  an  execution 
was  subsequently  issued  to  the  sherifi*  of  the  said  county  of 
Rensselaer,  who  returned  the  same  entirely  unsatisfied.  That 
by  an  order  of  this  court,  made  on  the  19th  day  of  February, 
1855,  at  a  special  term  thereof,  upon  the  application  of  Shangh- 
nessy,  the  plaintiff  in  that  suit,  the  present  plaintiff  was  appoint- 
ed receiver  of  the  stock,  property,  equitable  interests,  things 
in  action  and  effects  of  said  corporation,  'upon  his  executing  a 
bond  with  the  requisite  security  in  the  penal  sum  of  $25,000,  to 
be  approved  by  C.  L.  Tracy,  Esq.  to  whom  said  matter  was  re- 
ferred, which  order  was  certified  to  the  clerk  of  Rensselaer  coun- 
ty, and  filed  and  entered  by  him  together  with  said  bond  duly 
executed  and  approved,  on  or  about  the  6th  day  of  March,  1855. 
That  by  virtue  of  said  order,  appointing  the  said  plaintiff  such 
receiver,  and  upon  his  filing  said  bond  duly  executed  and  ap- 
proved, he  became  invested  with  all  the  bonds,  bills,  notes, 
stocks,  property,  choses  in  action  and  effects  of  the  said  corpora- 
tion, of  every  name  and  kind  whatsoever,  and  in  pursuance  of 
said  order,  the  directors  and  officers  of  said  corporation  delivered 
into  the  possession  of  the  said  plaintiff,  as  such  receiver,  the 


460  OA8E8  IK  THE  SUPREME  COtTRT. 

Hyatt  v.  McMahon. 

bonds,  bills,  notes,  stocks,  property,  claims  in  action  and  effects 
of  said  corporation,  together  with  the  note  hereinafter  mention- 
ed, and  the  plaintiff  is  now  the  holder  and  owner  of  the  same,  u 
such  receiver.  That  on  or  abont  the  31st  day  of  January,  1850, 
the  defendant,  for  a  valuable  consideration,  made  his  promissory 
note  in  writing,  commonly  called  a  prcrainm  or  deposit  note, 
and  then  and  there  at  the  date  in  said  note  mentioned,  delivered 
the  said  note  to  the  said  insurance  company,  by  which  note  the 
defendant  promised  and  agreed  with  the  said  company  in  the 
words  and  figures  following,  to  wit :  "  $70.14.  For  valne  re- 
ceived in  policy  No.  5206,  dated  the  Slst  day  of  January,  1850, 
issued  by  the  Rensselaer  County  Mutual  Insurance  Company,  I 
promise  to  pay  the  said  company  the  sum  of  seventy-two  dollars 
and  fourteen  cents,  in  such  portions,  and  air  such  time  or  times 
as  the  directors  of  said  company  may,  agreeably  to  their  act  of 
incorporation  require."  Which  said  policy  of  insurance  was 
issued  and  delivered  by  the  said  company  to  the  defendant,  and 
thereby  the  defendant  became  a  member  of  said  company,  and 
continued  to  be  a  member  thereof,  during  the  time  for  which 
said  note  has  been  assessed  to  pay  losses  by  fire,  as  hereinafter 
stated. 

The  complaint,  among  other  things,  further  alleged,  that  after 
the  issuing  of  said  policy,  and  the  making  of  said  preminm  or 
deposit  note,  the  said  company  received  notice  from  divers  per- 
sons of  claims  for  losses  or  damage  by  fire,  sustained  by  them 
respectively,  whilst  members  of  said  company,  and  insured 
therein,  on  property  covered  by  policies  of  insurance,  issued  by 
said  company,  which  said  losses  had  been  in  part  only  ascertained, 
and  that  at  the  time  he  was  appointed  receiver  the  same  were 
due  and  unpaid,  and  remained  a  just  and  legal  claim  and  debt 
against  said  company,  and  also  that  since  his  appointment  as 
receiver  as  aforesaid,  the  plaintiff  as  such  receiver,  prior  to  his 
making  the  assessments  hereinafter  mentioned,  also  received 
notice  from  divers  persons  of  further  claims  for  losses  or  damage 
by  fire,  sustained  by  them  respectively,  whilst  members  of  said 
company,  and  insured  therein  on  property  covered  by  poJ/cies 
of  insurance  issued  by  said  company ;  and  that  after  such  no- 
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tiee  of  farther  claims  for  losses  or  damage  by  fire,  and  after 
duly  ascertaining  the  amount  of  said  losses,  the  said  receiver 
deeming  it  necessary  to  make  an  assessment*  for  the  payment 
of  said  losses  and  damages  by  said  members,  ascertained  the 
same,  and  the  amount  thereof  for  which  said  company  was  liable, 
and  did  on  or  about  the  10th  day  of  November,  1855,  by  the  di- 
rection, and  under  the  authority  and  sanction  of  the  court  which 
appointed  him  receiver  as  aforesaid,  assess,  settle  and  determine 
the  sums  to  be  paid  upon  the  original  amount  of  all  the  premi- 
um or  deposit  notes  belonging  to,  or  in  the  possession  of  said 
plaintiff,  as  such  receiver,  liable  to  such  assessments,  and  upouv^ 
the  members  of  said  company,  in  proportion  to  the  original 
amount  of  their  premium  or  deposit  notes  respectively,  and  did 
settle  the  sums  to  be  paid  by  the  several  members  of  said  com- 
pany, as  their  respective  portions  of  such  losses,  and  the  incidental 
expenses  of  making  and  collecting  said  assessments,  in  propor- 
tion to  the  original  amount  of  his  or  their  deposit  note  or  notes, 
so  far  as  said  notes  were  found  sufficient  for  those  purposes,  and 
did  order  and  require  the  sums  so  determined,  settled  or  assess- 
ed, to  be  paid  by  the  members  of  said  company,  whose  premium 
or  deposit  notes  were  so  assessed,  to  be  paid  to  the  receiver  of 
said  company  pursuant  to  said  act  of  incorporation,  said  amended 
charter,  the  by-laws  of  said  company,  and  the  statute  in  such  case 
made  and  provided ;  by  which  said  assessments  and  determina- 
tion of  the  receiver  as  aforesaid,  the  defendant  was  assessed  up- 
on said  premium  or  deposit  note,  the  sum  of  $68.53,  and  which 
was  by  order  of  the  court,  required  to  be  paid  as  aforesaid,  within 
thirty  days  after  the  publication  of  notice  of  said  assessments, 
or  in  default  thereof  that  actions  be  brought  upon  said  notes 
against  all  delinquents,  and  that  notice  of  such  assessments  be 
published  as  provided  in  the  charter  and  by-laws  of  said  com- 
pany. That  each  and  every  of  the  said  notes  so  assessed,  were 
liable  to  such  assessments,  and  that  all  the  notes  then  held  by 
the  said  receiyer  liable  to  such  assessments,  were  so  duly  aa- 
sessed,  their  and  each  of  their  several  proportions  of  such  losses 
and  expenses,  so  far  as  they  were  found  sufficient,  and  that  the 
Bald  company  was,  at  the  time  of  making  said  assessments,  li»- 
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ble,  and  for  such  part  as  remains  unpaid,  still  is  liable,  to  pay 
said  losses  and  expenses,  and  that  the  said  note  above  set 
forth,  made  by  the  said  defendant,  was  liable  to  said  assess- 
ments, and  the  said  assessments  on  the  said  note  made  by 
the  said  defendant,  were  made  for  losses  or  damage  by  fire, 
which  occurred  only  whilst  said  note  and  said  policy  of  in- 
surance therein  mentioned  were  in  full  force  and.  effect,  in- 
cluding the  incidental  expenses  of  making  and  collecting  the 
same ;  and  that  due  notice  of  said  assessments  was  published 
in  the  manner  prescribed  by  the  said  amended  charter  and 
by-laws  of  said  company,  and  were  made  payable  to  the  re- 
ceiver within  thirty  days  after  publication  of  said  notice,  and 
that  more  than  thirty  days  have  elapsed  since  the  publication 
thereof.  And  that  the  plaintiff  before 'the  commencement  of 
this  action  did  require  the  defendant  to  pay  to  said  plaintiff 
the  sum  of  $68.58,  so  assessed  by  the  said  receiver,  as  his  pro- 
portion of  said  losses  and  expenses  upon  said  premium  or  deposit 
note,  and  as  a  portion  of  the  sum  in  said  premium  or  deposit 
note  mentioned ;  of  which  said  assessments  and  notice  and  re- 
quirement to  pay,  the  defendant  had  due  notice ;  but  that  he 
neglected  and  refused  to  pay  the  assessments.  Bj  reason 
whereof,  and  by  force  of  the  statute,  and  of  said  act  of  incorpo- 
ration, of  said  amended  charter,  the  by-laws  of  said  company, 
the  tenor  and  effect  of  the  note  aforesaid,  and  the  requirements 
and  consideration  of  said  policy  of  insurance,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  defendant  became 
liable  to  pay  to  the  said  plaintiff  the  whole  amount  unpaid  of 
said  deposit  note  so  made  and  delivered  by  the  defendant  to  the 
company  as  aforesaid.  Promise  to  pay,  and  breach.  Demand 
of  judgment  upon  said  note  for  the  sum  of  $68.84,  together  with 
interest  on  the  same,  to  the  amount  of  said  assessments,  firom 
the  10th  day  of  August,  1856,  besides  costs.  . 

To  this  complaint  the  defendant  demurred,  and  alleged  as 
grounds  of  demurrer ;  1st.  That  it  did  not  appear  from  the  com- 
plaint that  the  money  specified  in  the  premium  note  set  out  in 
the  complaint,  or  any  part  of  it,  was  due  and  unpaid  to  the 
plaintiff.    2d.  That  it  did  not  appear  from  the  complainti  that 


•  WASHINGTON— SEPTEMBER,  1867.  463 

Hyatt  V.  McMahon. 

tbe  condition  precedent  contained  in  said  note  had  been  per- 
formed or  complied  with.  3d.  That  it  did  not  appear  from  the 
complaint  that  the  directors  of  the  company  in  said  note  men- 
tioned had,  agreeably  to  the  act  of  incorporation,  required  pay- 
ment of  the  money  therein  specified,  or  any  part  or  portion 
thereof.  4th.  That  it  did  not  appear  from  the  complaint,  nor 
was  it  therein  alleged,  that  the  premium  note  was,  or  ever  had 
been  duly  assessed.  5th.  That  the  complaint  did  not  state  or 
allege  facts  sufficient  to  constitute  a  cause  of  action. 

C.  jP.  Tabor,  for  the  plaintiflF. 

A.  BockeSy  for  the  defendants. 

RosEKRANs,  J.  The  14th  section  of  the  act  of  1840,  to 
provide  for  the  incorporation  of  insurance  companies,  {Laws  of 
1849,  p.  447,)  although  unskillfully  and  inartificially  drawn, 
will,  nevertheless,  in  my  judgment,  authorize  a  pre-existing 
mutual  insurance  company  to  change  its  name  and  extend  its 
charter,  by  complying  with  the  provisions  of  the  statute.  It 
provides  for  such  extension  by  altering  or  amending  the  charter 
so  as  to  accord  with  the  provisions  of  the  act,  and  filing  a  copy 
of  the  charter  so  altered  or  amended  in  the  office  of  the  secre- 
tary of  state,  with  the  consent  and  declaration  mentioned  in  the 
14th  section,  and  thereupon  such  proceedings  shall  be  had  as  are 
required  by  the  11th  section  of  the  act.  The  11th  section  re- 
quires the  examination  of  the  charter  by  the  attorney  general, 
and  he  is  to  certify  it  to  the  comptroller,  who  is  to  examine 
personally,  or  by  persons  to  be  appointed,  as  to  the  capital,  pre- 
miums or  engagements  for  insurance,  and  on  filing  the  proper 
certificate  in  the  office  of  the  secretary  of  state,  he  is  to  furnish  the 
corporation  with  a  certified  copy  of  the  charter  and  other  papers 
filed,  and  upon  filing  these  papers  in  the  office  of  the  clerk  of 
the  county  where  the  company  is  to  be  located,  the  corporation 
may  commence  business.  This  charter  is,  by  the  10th  section 
of  the  act,  to  declare,  amongst  other  things,  the  mode  and  man- 
ner ifi  which  the  corporate  powers  under  the  act  are  to  be 
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exercised.    Although  this  language  may  have  been  intended 
primarily  to  require  a  statement  whether  the  company  proposed 
to  transact  business  as  a*  joint  stock  or  as  a  mutual  insurance 
company,  it  is  not  necessarily  restricted  to  that  subject    The 
language  is  general,  and  includes  all  other  matters  relating  to 
^*  the  mode  and  manner  of  transacting  business,*'  as  well  as  the 
character  of  the  proposed  company.     The  name  of  the  corpo- 
ration must  necessarily  be  contained  in  the  charter ;  and  I  can 
see  no  objection  to  giving  to  the  words  their  full  meaning,  and 
thus  allowing  a  change  of  name.     In  the  case  of  The  Queen 
V.  The  Registrar  of  joint  stock  companies,  (10  AdoL  4*  Ettis, 
N.  S.  839,  69  Enff,  Com,  Law  Rep.,)  under  an  English  stat- 
ute of  a  similar  nature,  the  court  refused  a  mandamus  to  a)mpel 
the  registrar  to  receive  and  file  a  return  of  a  joint  stock  com- 
pany, changing  its  name ;  but  the  decision  was  put  partly  upon 
the  language  of  the  statute,  which  declared  that  a  joint  stock 
company,  incorporated  under  the  statute,  "  should  continue  so 
incorporated  until  it  should  be  dissolved,"  and  partly  upon  the 
ground  that  a  change  of  name  would  bring  into  confusion  the 
title  to  shares   and  the  liabilities  on  contracts,  and  the  right  to 
assets.    The  statute  of  1848,  under  consideration,  contains  no 
such  language  as  that  in  the  English  statute ;  nor  are  there 
any  shares  in  mutual  insurance  companies  to  be  affected  by  the 
change  of  name.    The  rule  in  the  case  cited,  might  be  adopted 
when  the  comptroller,  attorney  general  or  secretary  of  state 
should  refuse  to  proceed,  under  a  proposed  charter  containing  a 
change  of  name  of  a  pre-existing  corporation  ;  but  to  adopt  it 
after  such  change  has  been  allowed,  would  not  only  produce 
confusion  but  destruction  of  titles,  liabilities  and  rights ;  and 
after  such  change  the  apprehended  confusion  may  be  obviated 
entirely  by  proper  averments  and  proofs.     It  is  insisted  that 
the  complaint  is  defective  in  not  stating  a  performance  of  the 
several  acts  required  by  the  statute,  in  order  to  effect  a  re-or- 
ganization of  the  company.    The  plaintiff  claims  title  to  the 
note  in  suit  by  virtue  of  his  appointment  as  receiver  of  the 
Bensselaer  Insurance  Company,  the  note  being  payable  to  the 
Rensselaer  County  Mutual  Insurance  Company.  And  it  is  necea- 
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aary  that  he  should,  by  proper  averments,  show  that  the  note  is 
a  part  of  the  assets  of  the  company  of  which  he  has  been  ap- 
pointed receiver.  If,  after  the  making  of  the  note,  the  name 
of  the  corporation  had  been  changed  by  a  special  act  of  the 
legislature,  it  would  have  been  sufficient  for  the  plaintiff  to  aver 
that  such  act  was  passed,  and  that  be  was  appointed  receiver 
of  the  corporation  by  its  new  name,  setting  out  the  proceedings 
taken  for  that  purpose.  And  if  my  construction  of  the  14th  sec- 
tion of  the  act  for  incorporating  insurance  companies,  as  to  the  pow- 
er to  change  the  name  of  a  pre-existing  company,  is  correct,  I  do 
not  perceive  why,  by  the  same  rule,  the  general  averment  contained 
in  the  complaint  as  to  the  re-organization  and  alteration  and 
amendment  of  the  charter  of  the  Rensselaer  County  Mutual  In- 
surance Company,  including  change  of  name,  is  not  sufficient. 
The  statute  is  a  public  statute,  and  the  court  will  take  notice 
of  its  provisions.  The  averment  as  to  re-organization  is  of  a 
fact,  and  not  of  a  conclusion  of  law.  In  alleging  a  fact,  it  is 
not  necessary  to  state  such  circumstances  as  merely  tend  to 
jMTOVO  the  fact.  The  due  allegation  of  the  fact,  without  detail- 
ing a  variety  of  minute  circumstances  which  constitute  the 
evidence  of  it,  will  be  sufficient.  (1  Chit,  PL  225.  Wooden 
V.  Slrewj  10  How,  Pr.  R.  48.  50.)  The  averment  complained 
of  answers  the  purpose  of  pleading— of  informing  the  opposite 
party  and  the  court  of  the  &cts  intended  to  be  relied  upon  to 
sustain  the  action,  and  includes  all  the  particulars  mentioned 
in  Ae  14th  section  of  the  statute,  necessary  to  be  complied 
with  to  constitute  the  reorganization  of  the  company  and  the 
amendment  of  its  charter ;  and  the  defendant  can  raise  an  issue, 
by  his  answer,  as  to  a  compliance  with  any  or  all  of  these  particu- 
lars. There  are  adjudged  cases  which  I  think  justify  this  general 
manner  oi  pleading.  In  Herkimer  County  Ba?ik  v.  Purman^ 
(17  Barb.  116,)  it  was  averred  that  the  Astorogan  manufactur- 
ing company  was  a  corporation,  formed  under  the  general  law 
pt ovidtng  for  the  incorporation  of  such  companies,  and  that  on  a 
certain  day  it  was  dissolved.  The  dissolution,  by  the  terms 
of  the  act,  was  required  to  be  by  resolution  of  the  board  of 
directors.  (17  Barb.  120,  ru^e.)  The  complaint  was  demurred 
Vol.  XXV.  59 
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to,  upon  the  ground  that  it  did  not  show  that  the  company  vas 
duly  incorporated,  and  that  the  manner  of  dissolution  waa  not 
set  forth ;  and  the  demurrer  was  overruled.  In  the  case  of 
The  People  ex  rel.  Crane  v.  Ryder^  (2  Kern.  443,)  the  com- 
plaint alleged  that  an  election  was  duly  and  legally  held,  pur- 
suant to  the  statute,  and  that  the  relator  was  duly  and  legally 
elected  county  judge,  and  on  demurrer  it  was  held  that  this 
was  a  statement  of  facts,  and  not  of  conclusions  of  law.  In 
Brouwer^  receiver^  v.  Appleby^  (1  Sand.  168,)  the  court  inti- 
mate that  the  rule  of  pleading  and  evidence,  as  to  incorpora- 
tion, is  applicable  in  an  action  by  a  receiver  of  a  corporation. 
See  also  Hill  v.  Reed,  (16  Barb,  280,  284,)  where,  in  an  action 
by  an  assignee,  averments  as  general  as  those  in  the  complaint 
in  this  case,  upon  demurrer  urging  the  same  objections  as 
those  urged  in  the  case  under  consideration,  are  held  sufficient 
But  if  the  averment  in  the  complaint  which  has  been  consider- 
ed is  treated  as  surplusage,  I  think  the  complaint  states  fiicts 
sufficient  to  constitute  a  cause  of  action,  so  far  as  regards  the 
transfer  of  the  title  to  the  note  in  suit.  It  is  averred  that  the 
Bensselaer  County  Mutual  Insurance  Company  was  a  corporation 
duly  organized  ;  that  the  defendant  made  the  note  promising  to 
pay  that  company,  and  thereby  became  a  member  of  the  com- 
pany; that  the  corporation  transacted  business  under  that 
name  from  the  date  of  its  incorporation  until  October  23d,  1851, 
at  which  time  it  changed  its  corporate  name  to  that  of  the 
Bensselaer  Insui;ance  Company,  under  which  name  it  continued 
to  transact  business  until  February  13, 1856.  It  then  states  the 
recovery  of  the  judgment  by  Shaughnessy  against  the  said 
Bensselaer  Insurance  Company,  and  the  appointment  of  the 
plaintiff  as  receiver  of  said  corporation,  and  the  delivering  of 
its  assets,  including  this  note,  to  the  plaintiff,  as  such  receiver. 
It  is  evident  from  the  language  of  the  complaint,  that  the  plead- 
er intended  to  state  that  there  was  but  one  corporation  trans- 
acting business  under  these  two  different  names.  Whether  the 
name  of  the  corporation  was  legally  changed  or  not  I  deem 
a  matter  of  no  moment,  in  this  action.  Neither  the  corpora- 
tion nor  any  member  of  it,  nor  any  person  dealing  with  it 
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nnder  the  new  name,  could  take  advantage  of  the  misnomer. 
{Anff.  ^  Ames  on  Corp.  §§  99, 100  and  notes,  645, 648  and  notes. 
African  Society  v.  Varick,  13  John.  38.  12  Barb.  674, 6.) 
Chancellor  Kent  says,  (2  KenVs  Com.  341,  8/A  ed.)  "The 
general  rule  to  be  collected  from  the  cases  is,  that  a  variation 
from  the  precise  name  of  the  corporation,  when  the  true  name 
can  be  collected  from  the  instrument  or  is  shown  by  proper 
averments,  will  not  invalidate  a  grant  by  or  to  a  corporation  or 
a  contract  with  it ;  and  the  modern  decisions  show  an  increased 
liberality  on  this  subject.  For  a  corporation  to  attempt  to  set 
aside  its  own  grant  by  reason  of  a  misnomer  in  its  own  name, 
was  severely  censured,  and  in  a  great  measure  repressed,  as 
early  as  the  time  of  Lord  Coke."  If  a  corporation  cannot  avail 
itself  of  such  misnomer,  neither  could  a  member  of  the  corpo- 
ration.    (10  Adol  ^  Ellis,  843,  s%ipra.     8  East,  492.) 

Another  objection  to  the  complaint  is,  that  the  receiver  has 
no  power  to  make  an  assessment  upon  the  premium  notes  be- 
longing to  the  corporation  ;  that  by  the  terms  of  the  contract, 
it  can  only  be  made  by  the  directors  of  the  company;  that  the  act 
of  1852,  {Laws  of  1852,  p.  67,)  purporting  to  authorize  receiv- 
ers of  mutual  insurance  companies  to  make  assessments,  is  un- 
constitutional and  void  as  to  notes  given  before  the  passage  of 
that  act,  (as  was  the  case  with  the  note  in  suit.)  The  conclu- 
sive answer  to  the  objection  of  unconstitutionality  of  the  act 
is,  the  power  reserved  to  the  legislature,  by  the  charter  of  this 
company  and  the  general  act  under  which  it  was  re-organized, 
to  alter  or  repeal  the  charter.  The  obligation  of  the  contract 
was  that  the  maker  of  the  note  should  pay  his  proportion  .of 
losses  and  expenses  of  the  company,  in  proportion  to  the  amount 
of  his  premiun  note.  {Laws  of  1836,  p.  275,  §§  43,  44.)  The 
note  was  made  payable  at  any  time  when  the  directors  should 
deem  the  same  requisite  for  the  payment  of  losses  and  incident- 
al expenses.  (CA.  43,  §  6.)  And  when  notices  of  losses  were 
received  or  judgment  obtained  against  the  company,  for  losses, 
the  charter  provided  (id.  45,  §  10)  that  the  directors  should 
settle  and  determine  the  sums  to  be  paid  by  the  several  mem- 
bers  of  the  corporation  as  their  respective  proportions  of  such 
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losses.  It  has  been  said  that  the  assessment  is  not  a  jndieial 
but  a  ministerial  act,  and  may  as  well  be  performed  by  a  re- 
ceiver  as  by  the  directors.  (14  Barb.  373.)  But  whether  thifl 
be  so  or  not,  the  legislature,  when  they  granted  this  charter, 
reserved  the  right  to  alter  it,  and  the  corporation  and  its 
members  accepted  the  charter  and  assumed  their  obligations 
under,  and  subject  to,  this  reserved  right.  In  1832  the  legis- 
lature exercised  this  right,  by  declaring  that  when  the  assets 
of  such  corporation  passed  into  the  hands  of  a  receiver  he 
should  make  the  assessment,  instead  of  the  directors.  This 
was  a  legitimate  exercise  of  the  reserved  power,  and  a  neces- 
sary exercise  of  it  to  secure  the  rights  of  the  creditors  of  an 
insolvent  corporation.  If  not  necessary,  it  was  convenient  at 
least,  and  was  reserved.  Even  if  it  increased  the  liability  of  the 
members,  as  it  does  not,  it  would  be  valid.  (10  Barb.  260.) 
The  extent  to  which  this  reserved  power  may  be  exercised  has 
not  been  distinctly  adjudged.  It  need  not  be  claimed  to  be 
without  limit,  or  that  it  may  be  capriciously  or  wantonly  exc^ 
cised,  but  it  may  safely  be  affirmed  that  it  may  be  exercised  in 
all  cases,  and  to  any  extent,  to  carry  out  the  original  purposes 
of  the  incorporation,  and  to  secure  the  due  administration  of 
justice  in  regard  to  the  rights  of  the  creditors  of  the  corpora- 
tion and  the  proper  disposition  of  its  assets.  {Northern  A  A 
Co.  V.  Miller,  10  Barb.  282.  Schenectady  and  Saratoga 
Plank  Road  Co.  v.  Thatcher,  1  Kern.  102, 114,  115.  WkUe 
V.  Syracuse  and  Utica  R.  R.  Co.  14  Barb.  560,  561.  IVojf 
and  Rutland  R.  R.  Co.  v.  Kerr,  17  Barb.  608,  remarks  of 
Hand,  X)  Assessments  by  receivers  have  been  sanctioned  by 
the  courts.  {Bangs  y.  Gray,  16  Barb.  264;  S.  C.  2  J&m. 
477.  Hyde,  receiver,  v.  Lynde,  4  Comst.  387.  Devendcrf  r- 
Beardsley,  23  Barb.  656,  666.) 

Judgment  upon  demurrer  in  favor  of  the  plaintiff,  with  leaffl 
to  the  defendant  to  answer  on  payment  of  $35  costs. 

[Washington  Special  Term,  September  22,  1867.     Rosekrans,  Jufltice.] 
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The   Lexington  ani^  Big  Sandy  Rail   Road  Company 
vs,  Goodman  and  others. 

Where  a  complaint  alleged  that  tbe  p1aiDti(&  deposited  with  Q.  &  Go.  fteenrities 
of  seyeral  kiudu,  for  sale  on  the  plaintififs'  account,  or  to  he  hjrpothecated,  aa 
collateral  security  for  loans ;  that  G.  &  Co.  had,  at  diflerent  times  and  hy  sep- 
arate assignments,  transferred  portions  of  said  securities  to  ten  other  persona 
who  were  made  defendants  with  G.  &  Co. ;  and  it  set  forth  the  different  con- 
tracts hy  which  the  securities  were  sold,  pledged,  or  otherwise  conveyed  to 
«ach  of  said  ten  defendants,  separately ;  alleging,  as  to  each  of  them,  a  con- 
tract which  would  be  void  as  against  the  plaintiffd ;  and  it  prayed  for  final 
relief  against  each  defendant,  that  the  securities  held  by  him  be  decreed  to  be 
surrendered  up  to  the  plaintiffs ;  and  asked  for  a  temporary  injunction  to  re- 
strain the  disposal  or  transfer  of  the  securities  during  the  pendency  of  the 
suit ;  Meld  J  on  demurrer,  that  there  was  a  misjoinder  of  actions,  against  the 
several  defendants;  the  causes  of  action  being  separate  and  distinct,  and 
neither  defendant  having  any  legal  interest  in  the  action  against  the  other; 
and  each  cause  of  action,  instead  of  affecting  all  the  parties,  affecting  only 
the  party  holding  the  security  to  which  it  related. 


D 


EMURRER  to  complaint. 
ThomcLS  Nelson  and  Wm.  Tracy ^  for  the  plaintiffs. 
C  jB,  Moore  and  F,  B.  Cutting,  for  the  defendants. 

Peabody,  J.  This  is  a  demurrer  to  a  complaint.  The. 
plaintiffs  in  their  complaint  state  that  some  time  prior  to  the 
commencement  of  this  suit,  they  deposited  with  the  defendants, 
Goodman,  Bates  &  Whiton,  composing  the  firm  of  H.  H.  Good- 
man &  Co.,  in  the  city  of  New  York,  securities  of  several  kinds, . 
rail  road  bonds  and  others,  to  the  amount  of  nearly  a  million  of 
dollars,  for  sale  for  their  (plaintiffs')  account.  The  securities 
thus  deposited  are  said  to  have  been  all  of  them  for  sale,  and  as 
to  some  of  them,  H.  H.  Goodman  &  Go.  were  also  authorized 
to  hypothecate  them  as  collateral  security  for  loans  they  might 
be  able  to  procure  for  the  plaintiffs,  and  as  to  others  they  were 
only  authorized\to  sell.  The  authority  given  by  the  plaintiffs 
to  H.  H.  Goodman  &  Go.  was  in  writing,  and  is  set  forth  in  the 

complaint.     The  copiplaint  then  proceeds  to  state  different 

/ 
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transfers  of  said  securities  to  ten  separate  defendants,  and  states 
the  different  contracts  under  which  they  were  sold,  pledged  or 
otherwise  conveyed  to  each  of  the  ten  parties  defendant,  stating 
the  case  of  each  of  the  defendants  separately.  As  to  each  of 
them,  it  states  a  contract  which  would  be  void  as  against  tho 
plaintiffs,  and  proceeds  to  pray  for  final  relief  against  each  de- 
fendant, that  the  securities  held  by  him  be  adjudged  to  be  sur- 
rendered to  the  plaintiffs,  and  then  asks  the  temporary  relief 
of  an  injunction  restraining  the  disposal  or  transfer  of  them 
during  the  pendency  of  this  suit. 

To  this  complaint  the  defendant  Ackerman  demurs,  substan- 
tially on  the  ground  of  a  misjoinder  of  actions  against  the  dif- 
ferent defendants,  urging  that  he  should  not  be  united  with  the 
other  defendants  in  the  suit,  but  should  be  sued  alone,  if  at  all; 
and  the  question  presented  by  this  demurrer  I  am  to  decide. 
In  the  original  transaction  between  the  plaintiffs  and  Goodman 
&,  Co.,  lying  at  the  foundation  of  this  matter,  the  defendants 
have  interests  somewhat  in  common,  for  on  that  contract  de- 
pends the  authority  of  the  latter  to  dispose  of  the  securities  in 
question.  It  may  be  said  that  even  by  that  contract  the  agents 
received  different  authority  as  to  the  different  classes  of  secu- 
rities, so  that  the  holders  of  one  class  of  them  would  not  be 
interested  in  the  part  which  relates  to  the  others,  and  hence 
that  the  interest  is  not  common  to  them  even  in  this  respect, 
although  the  authority  as  to  all  the  securities  was  embraced 
in  the  one  writing ;  and  it  would  no  doubt  be  true  to  a  very  con- 
siderable extent,  upon  the  theory  of  the  plaintiff,  which  is  that, 
by  that  paper,  certain  powers  are  conferred  as  to  some  classes 
of  the  securities,  different  from  those  given  as  to  others. 

But  assuming  that  the  defendants,  all  of  them,  deriving  their 
title  through  this  as  a  common  source  of  authority  to  the  agent, 
have  a  similar  if  not  a  joint  interest  in  it,  is  there  such  a  com- 
munity of  interest  in  the  defendants  that  they  are  properly 
united  in  one  suit  ?  For  unless  there  is  some  connection  be- 
tween the  causes  of  action,  so  intimate  that  they  may  be  said 
in  some  sense  to  be  united,  they  are  not  properly  joined.  If 
all  the  defendants  were  united  in  interest  as  to  each  of  the  sev- 
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eral  causes  of  action,  that  would  be  a  good  reason  for  uniting 
them  in  one  suit;  but  the  union  of  interest  must  extend  to  all 
the  'defendants,  and  that  interest  of  them  all  must  extend  to 
all  the  causes  of  action,  for  it  is  certain  that  in  a  suit  against 
five  defendants  it  would  not  ordinarily  be  proper  to  state,  as 
one  of  the  causes  of  action,  a  cause  unconnected  with  the 
others,  against  only  three  of  them,  even  though  other  causes 
embraced  in  the  same  pleading  did  relate  to  all  the  defendants. 
In  other  words,  upon  the  general  principles  of  pleading,  a 
person  is  not  properly  made  defendant  in  a  suit  for  a  cause  of 
action  in  which  he  has  no  interest,  and  as  to  which  no  relief 
is  sought  against  him.  Section  167  of  the  code,  in  the  last 
clause  of  it,  expressly  requires  that  where  several  causes  of 
action  are  united  in  one  suit,  "  they  must  affect  all  the  parties 
to  the  action." 

How  is  Ackerman,  the  demurrant,  interested  in  the  claim 
against  Murray,  for  instance  ?  The  transactions  of  the  several 
defendants  with  the  agents  of  the  plaintiffs  are  separate  and 
distinct.  No  two  of  the  parties  appear  to  have  bought,  or  con- 
tracted for,  or  received,  the  securities  jointly,  (except,  perhaps, 
in  one  or  two  instances,  where  the  two  composed  a  firm,  and 
Ackerman's  is  not  one  of  these  cases.)  The  agents  of  the 
plaintiffs  had  their  securities  for  sale,  and  at  different  times  sold 
or  disposed  of  separate  parcels  of  them  to  several  purchasers. 
What  interest  has  one  of  these  purchasers  in  the  transaction 
with  another,  or  the  judgment  that  shall  be  pronounced  uphold- 
ing or  invalidating  the  claim  of  that  other  ?  It  neither  adds  to 
nor  diminishes  his  rights,  nor  affects  them  in  any  manner,  that 
I  perceive. 

If  the  defendants  were  holding  by  virtue  of  some  common 
act — if  their  title  were  the  same — if  some  one  act  or  transac- 
tion were  the  foundation  of  the  claim  against  them  all,  there 
would  be  more  ground  for  saying  that  they  had  such  a  com- 
munity of  interest  as  to  make  one  interested  in  the  case  of 
the  other,  though  even  in  that  case  the  necessity  for  the  con- 
nection might  not  be  very  apparent.  If,  on  the  other  hand, 
their  claiibs  conflicted,  and  all  the  parties  had,  or  might,  from 
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the  statement  of  the  case,  have  conflicting  claims  to  the  same 
securities,  or  each  might  have  an  interest  in  invalidating  the 
securities  held  by  the  other,  the  necessity  for  joining  them  as 
defendants  would  be  quite  apparent.  This  was,  to  some  extent, 
the  case  in  the  great  New  Haven  rail  road  suit — sometimes 
called  the  Omnibus  suit.  In  that  case  there  was  a  limit  by 
law  to  the  amount  of  stock  which  the  company  coj^ld  issue, 
and  it  was  apparent  that  any  claimant  of  stock  might,  in  some 
aspect  of  the  case,  be  interested  in  defeating  or  postponing 
the  claim  of  another ;  so  that  by  excluding  that,  he  might,  if 
he  could,  bring  his  own  within  the  limit  prescribed  by  the 
charter.  There  seemed  to  be  a  reason,  and  even  a  necessity, 
for  uniting  all  as  defendants  there. 

In  this  case  there  is  no  such  excuse  for  uniting  the  actions 
against  the  different  defendants,  and  the  fact  that  they  all  re- 
ceived the  securities  from  the  same  person,  while  the  con- 
tracts under  which  they  received  them  were  distinct  and 
independent,  does  not  seem  to  me  to  afford  any  good  reason 
for  uniting  them  all  in  a  suit  against  each,  to  recover  back 
the  securities  held  by  him.  Here  the  agent  borrowed  money 
on  one  from  A.,  who  had  notice  that  the  agent  had  no  author- 
ity to  pledge  it ;  he  borrowed  of  B.  on  a  pledge  of  it  at  a  rate 
usurious,  and  which  invalidates  the  security ;  to  C.  he  passed 
one  as  security  for  an  antecedent  debt  of  his  own.  Is  there 
any  good  reason  to  justify  a  pleader  in  making  C.  a  defendant 
jointly  with  A.,  in  a  suit  respecting  the  security  of  A.  alone? 
For,  unless  there  is  in  the  case  of  each  defendant  that  which 
justifies  the  joining  of  the  other  defendants  in  the  suit,  if  it 
related  to  the  security  of  the  one  defendant  alone,  there  is  not 
sufficient  cause  for  joining  them  as  they  are  joined. 

Now  if  this  suit  were  brought  to  recover  the  securities  from 
Mr.  Murray  alone,  what  necessity  would  there  be  for  joining  the 
other  defendants  in  it  1  And  so,  if  the  suit  were  to  recover 
from  Mr.  Ackerman  alone,  what  is  claimed  against  him  an  this 
complaint,  what  propriety  would  there  be  in  joining  the  other 
defendants  ?  Have  they  any  interest  in  Mr.  Ackerman's  case  ? 
None  whatever,  that  I  can  perceive.     The  causes  of  action  are 
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separate  and  distinct  against  each  defendant.  Neither  has  any 
legal  interest  in  that  against  the  other,  and  the  causes  of  ac- 
tion, instead  of  affecting  ''all  the  parties  to  the  action,"  each 
affects  only  the  party  who  holds  the  security  to  which  it  relates. 

The  causes  of  action  are  stated  separately  in  the  complaint 
as  they  should  be,  and  there  is  no  joint  liability  of  any  one  with 
the  party  demurring.  He  is  not  in  any  legal  manner,  accord- 
ing to  the  complaint,  interested  in  that  of  any  of  the  other  de- 
fendants, nor  ia  any  one  of  the  other  defendants  interested  in 
the  controversy  between  him  and  the  plaintiffs. 

Suppose  that  the  several  lots  of  securities  were  each  of  them 
a  house,  illegally  conveyed  by  the  agents,  and  this  suit  was 
brought  to  rescind  the  conveyances  and  recover  them  back,  and 
suppose  that  one  of  the  houses  was  in  Fourteenth  street  and 
one  on  Bowling  Green,  and  the  others  were  in  as  many  differ- 
ent streets  in  this  city  ;  and  suppose  that  the  authority  under 
which  the  agent  sold  all  of  them  was,  as  in  this  case,  contained 
in  one  single  instrument,  and  was  the  same  as  to  all,  would 
there  be  any  doubt  that  the  causes  of  action  and  the  defendants 
were  improperly  united  in  one  suit  ?  The  two  cases  seem  to 
me  to  be  entirely  similar  in  principle.  The  foundation  of  the 
action  as  to  each  defendant,  is  the  transaction  by  which  he  gets 
the  particular  securities  he  holds.  The  contract  thus  separately 
made  with  each,  is  the  contract  sought  to  be  rescinded  as  to 
him,  and  the  rescission  is  sought  in  each  case  only  as  to  and 
against  the  single  defendant  with  whom  it  was  made. 

The  particular  matter  in  litigation,  as  to  each,  is  peculiar  to 
his  own  case,  and  no  one  subject  or  cause  of  action  is  common 
or  of  joint  interest  to  them  all.  Brinkerhoff  v.  Brown,  (6 
John.  Ch,  Rep,  156,)  and  the  numerous  cases  there  cited,  seem 
to  me  conclusive  of  the  principle  of  this  case. 

Judgment  must  go  for  the  defendants,  with  liberty  to  the 
plaintiff  to  amend,  so  as  to  separate  him  from  all  the  defend- 
ants except  Goodman  &  Co.,  (who,  as  trustees,  may  properly 
be  united  in  a  suit  against  each  of  the  other  defendants,  at  the 
option  of  the  plaintiff,  2  Paige,  278,)  on  the  usual  terms, 
pfew  York  Special  Term,  October  6, 1867.    Peahody,  Justica] 
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Upon  a  sale  of  goods  for  cash,  to  be  paid  on  delivery,  the  title  does  not  Test  m 
the  purchaser  upon  actual  deliTery  without  payment,  unless  the  oondidoD  ii 
waived.  i 

Whore  it  is  proved  that  by  the  usage  of  trade,  upoofa  sale  of  goods  for  cash  to  be  | 

paid  on  delivery,  the  goods  are  delivered  to  the  purchaser  at  the  time  of  the 
sale,  and  the  vendor  calls  for  payment  in  two  or  three  days,  the  non-exictioa 
of  the  paynoent  before  it  can  be  claimed,  consistently  with  the  usage,  caonot 
be  considered  a  waiver  of  the  condition. 

In  an  action  by  the  vendor,  to  recover  the  possession  of  goods^^old  for  cash  to  ha 
paid  on  delivery,  on  the  ground  that  the  condition  of  payment  has  not  heen 
complied  with,  and  that  therefore  no  title  passed  to  the  purchaser,  althongh 
possession  has  been  delivered,  the  plaintiff  has  a  right  to  explain  the  delirery; 
and  if  it  is  satisfactorily  explained,  such  delivery  will  not  amount  to  a  wairer 
of  the  condition. 

It  is  therefore  erroneous  for  the  judge  to  withdraw  from  the  jury  the  qnwtion 
whether  there  has  been  a  waiver  of  the  condition,  and  to  instruct  them  that 
the  delivery  of  the  goods  was  unconditional,'  and  vested  the  title  in  tab  pur- 
chaser, absolutely. 

It  seems  that  where  the  original  owner  of  goods  voluntarily  places  them  in  the 
hands  of  the  purchaser,  and  thus  makes  him  the  ostensible  proprietor,  a  sale 
by  the  latter  to  a  bona  fide  dealer  without  notice,  will  be  valjd  to  pas  the 
title ;  although  the  sale  by  the  original  owner  was  on  condition  of  pajiii^ 
cash  on  delivery,  and  such  condition  has  not  been  performed. 

THIS  was  an  appeal  from  an  order  made  at  special  term,  d^ 
nying  pro  forma  a  motion  on  the  part  of  the  plaintiff  for  a 
new  trial.  The  action  was  brought  to  recover  the  posStession  of 
71  bales  of  hops,  sold  December  28th,  1854,  by  the  plaintiff  to 
the  defendant  McKean,  for  $4708,  payable  in  cash  upon  deliv- 
ery. The  hops  were  delivered  on  board  ship  December  30, 1854, 
but  it  did  not  appear  on  whose  account  the  ship  received  them. 
Payment  was  demanded  from  McKean  January  2d,  1855.  He 
replied  that  he  had  sold  a  bill  of  exchange  to  the  defendant 
Innes,  through  Mr.  Tempest,  a  broker,  and  would  get  the  monej 
on  that  day  and  bring  it  down.  The  next  day  McKean  was  told 
that  the  money  must  be  paid  that  day.  In  reply,  he  said  he 
would  send  in  a  check  the  next  morning.  The  hops  were  then 
demanded  from  McKean,  and  he  expressed  his  willingness  to 
return  them.  It  was  proved  that  the  custom  of  the  trade  is  to 
deliver  the  goods  and  call  for  payment  in  two  or  three  days.  It 
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also  appeared  that  a  bill  of  lading  was  taken  in  the  name  of 
Walker,  a*clerk  of  McKean,  and  that  Walker  indorsed  It  to  Mo- 
Kean  ;  that  a  bill  of  exchange  attached  to  the  bill  of  lading  was 
banded  to  Tempest,  the  broker,  to  negotiate  for  cash,  and  that 
Tempest  sold  the  bill  of  exchange  to  Innes  for  cash,  January  1, 
1855,  bat  that  Innes  did  not  pay  for  the  bill,  and  never  advanced 
any  thing  on  account  of  the  bill  or  hops.  No  indorsement  of 
the  bill  of  lading  to  Innes  was  shown.  It  further  appeared  that 
on  the  2d  January,  1855,  a  check  for  $5000  was  demanded  from 
Innes  as  the  proceeds  of  the  bill  of  exchange,  which  he  evaded 
and  refused,  and  that  the  next  day  Innes  offered  to  McEean, 
Ritchie,  Bajin  &  Co/s  check  for  $1200,  and  an  account  in  their 
fevor  againstnim^r  the  balance,  which  offer  McKean  refused, 
and  no  objection  appeared  to  have  been  taken  to  this  refusal  by 
Innes.  The  goods  were  taken  from  the  ship  January  7th.  1855, 
after  having  been  demanded.  At  the  trial  Innes  only  defended. 
Upon  the  foregoing  facts  the  plaintiff  rested.  The  court  there- 
upon charged  the  jury  that  the  delivery  of  the  hops  was  abso- 
lute, and  vested  the  title  in  McEean,  and  that  the  defendant  Innes 
had  acquired  a  valid  title  thereto  as  against  the  plaintiff,  and 
instructed  them  to  find  a  verdict  in  favor  of  Innes  for  the  value 
'of  the  hops  and  interest,  and  the  plaintiff  excepted.  The  jury 
rendered  a  verdict  accordingly  for  $5101.63.  The  plaintiff  ap- 
pealed from  the  judgment  entered  thereon. 

J.  W.  Gilbert,  for  the  appellant.  I.  The  hops  were  sold  upon 
condition  that  McKean,  the  purchaser,  should  pay  for  them  in 
cash  upon  delivery.  Unless,  therefore,  this  condition  was  waiv- 
ed, the  property  of  the  plaintiff  was  not  changed,  and  he  had  a 
right  to  reaover  the  possession  of  the  goods.  (Smith  v.  Lynes, 
1  Selden,  41,  and  cases  cited.  Palmer  v.  Hand,  13  John.  434. 
Haggerty  v.  Palmer,  6  John.  Ch.  437.) 

II.  There  was  no  express  waiver.  Whether  one  can  be  im- 
plied, depends  upon  the  question  whether  the  parties  intended, 
at  the  time  the  hops  were  delivered,  to  make  an  absolute  or  con- 
ditional delivery.  {Fiirniss  v.  Ho7ie,  8  Wend.  256.  Leven  v. 
Smith,  1  Detiio,  573.    1  Selden,  41.)    (1.)  A  mere  handing  over 
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of  the  goods,  under  the  expectation  of  immediate  payment,  does 
not  constitate  an  absolute  delivery,  but  in  such  case  the  vendee 
holds  the  goods  in  trust  for  the  vendor  until  payment  is  made 
or  waived.  (6  John.  Ch.  437.  Russell  v.  Minor,  22  WmL 
662,  1  Dmio,  573.  Marston  v.  Bcddwiji,  17  Mass.  R,  606.) 
(2.)  Nor  is  it  necessary  that  the  vendor  should,  at  the  time  of 
the  delivery,  declare  his  intention  to  hold  on  to  the  condition. 
{Smith  V.  Dennie,  6  Pick,  266.)  (3.)  And  effect  will  be  giTcn 
to  the  usage  of  the  trade,  in  determining  this  question  of  intent 
(8  Wend.  256.  ,6  John.  Ch.  437.  Renny  v.  Dtiffee,  4  Ala,  R. 
365.  Bradford  v.  Drew,  5  Mete.  188.  1  Gfreerd.  Ev.  i  29i 
Corlies  v.  Gardner,  2  UdLVs  S.  C.  R.  345.) 

III.  The  circumstances  in  evidence  strongly  repel  all  infer- 
ence of  an  intent  to  waive  immediate  payment.  (1.)  The  delir- 
ery-was  on  board  ship,  and  there  is  no  evidence  that  the  ship's 
receipt,  or  other  muniment  of  title,  was  parted  with  by  the 
plaintiff.  (2.)  Both  the  plaintiff  and  McKean  acted  in  strict 
conformity  with  the  usage  proved.  Payment  was  demanded  on 
the  third  day  after  the  sale,  and  this  demand  was  not  induced 
by  any  change  of  circumstances.  It  was  followed  up.  McKean 
set  up  no  waiver,  but  on  the  contrary,  admitted  the  plaintiffs 
right  to  immediate  payment,  by  promising  to  pay  on  the  day  of 
the  demand.  (3.)  Upon  a  demand  being  made  for  the  hops,  on 
the  fourth  day  after  the  sale,  McKean  asserted  no  title  in  him- 
self, but  recognized  the  right  of  the  plaintiff  to  a  return  of  them. 
{See  Hnssey  v.  Thornton,  4  Mass.  R.  405.) 

IV.  The  question  of  waiver  was  one  of  fact,  and  the  court 
erred  in  excluding  it  from  the  jury.     (1  Selden,  41.) 

V.  McKean  having  acquired  from  the  plaintiff  no  title  or  rigbt 
to  the  possession  of  the  goods,  actual  or  apparent,  could  not 
make  a  valid  sale  of  them.  A  man  cannot  be  divested  of  his 
goods  unless  by  his  own  consent,  or  where  he  has  voluntarily 
conferred  upon  another.the  apparent  ownership,  and  the  goods 
have  been  transferred  by  the  latter  to  a  bona  fide  purchaser. 
(Saltiis  v.*  Everett,  20  Wend.  267.  Brower  v.  Peabody,  3 
Kernan,  122.) 

VL  There  was  no  valid  transfer  made,  of  the  goods  to  Ibbcs, 
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and  tbe  court  erred  on  this  point.  (1.)  He  did  not  become  en- 
titled to  the  bill  of  lading  by  virtue  of  his  agreement  with  Mc- 
Kean to  purchase  the  exchange,  having  refused  to  perform  it. 
{See  Clarksmi  v.  Carter^  3  Cowerty  84,)  (2.)  There  is  no  proof 
that  the  bill  of  lading  was  indorsed  to  him.  (3.)  He  neither 
paid  nor  parted  with  any  thing.  (4.)  His  conduct  was  in  bad 
faith,  if  not  actually  fraudulent.  (5.)  And,  as  we  have  seen,  the 
plaintiff  had  conferred  upon  McKean  no  actual  or  apparent 
right  to  mlike  the  transfer. 

D,  Lord,  for  the  respondent  Innes.  I.  The  question  is  sim- 
ply one  of  title  in  the  plaintiff.  Not  as  to  the  title  between 
Innes  and  McKean.  There  is  no  evidence  of  any  collusion 
between  McKean  and  Innes.  And  the  cause  was  put  by  the 
plaintiff  to  the  judge,  solely  on  the  effect  of  the  delivery  by  the 
plaintiff,  and  the  ruling  of  the  judge  was  on  this  point  only. 

II.  There  is  no  evidence  of  any  fraud  in  McKean,  nor  of  any 
inability  on  his  part  to  pay.  He  bought  and  received  the  goods, 
shipped  them,  drew  a  bill  of  exchange  against  them,  with  which 
he  expected  to  pay  in  two  or  three  days,  the  time  of  credit  cus- 
tomary on  sales  for  cash.  He  was  unexpectedly  defeated  in  this, 
by  one  of  his  creditors  attempting  a  set-off.  The  case  must 
therefore  rest  wholly  on  the  legal  character  of  the  delivery. 

III.  Although  the  sale  would  warrant  the  vendor  to  retain 
until  the  cash  was  paid,  or  to  make  the  delivery  conditional ;  yet 
the  delivery  here  was  absolute.  (1.)  Nothing  was  said  at  the 
time  of  the  delivery,  whereby  any  condition  was  interposed. 
(2.)  The  delivery  was  on  shipboard,  and  a  bill  of  lading  allowed 
to  be  given  by  the  ship,  binding  her  to  deliver  it  to  the  consignee. 
( The  Mary  Ann  Guest,  Blatchf.  C.  C,  R.  358.)  (3.)  No  ship- 
ping receipts  were  taken  in  the  plaintiff's  name,  nor  any  notice 
given  of  his  retaining  title,  whereby  the  plaintiff's  possession 
could  be  regarded  as  continuing.  {See  Brower  v.  Peabody,  3 
Kern.  126.)  (4.)  A  bill  of  exchange  was  drawn  and  sold  in 
connection  with  the  bill  of  lading ;  and  the  plaintiff  was  waiting 
for  his  pay  out  of  that ;  which  was  all  founded  on  the  delivery 
being  absolute.    (5.)  The  delivery  was  complete,  so  that  the 
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property  was  at  the  risk  of  the  buyer,  in  case  of  any  loss  by  fire 
or  sea  perils.  (6.)  This  was  not  a  delivery  in  parcels,  and  an 
insisting  on  payment,  while  the  parcels  are  not  all  delivered ;  as 
in  Russell  v.  Miner,  (22  Wetid.  662 ;)  nor  as  in  the  case  of 
the  last  parcel  in  Smith  v.  Li/neSj  (1  Selden^  46 ;)  nor  as  in 
Palmer  v.  Hand,  (13  John,  434,)  where  the  conditions  were  en- 
forced before  the  lumber  was  all  delivered ;  nor  like  the  delivery 
of  a  cargo  of  grain  to  be  consummated  by  measuring,  and  where 
the  condition  is  immediately  insisted  on,  as  in  Van  Neste  v. 
Conover,  (20  Barb,  556,)  which  case  was  in  fact  decided  on  the 
fraud  of  the  vendee  in  making  the  purchase. 

IV.  The  delivery  here  was  a  waiver  of  the  condition  to  pay  cash, 
and  this  as  a  matter  of  law,  on  the  evidence.  {Smith  v.  JLynes, 
1  Selden,  44.)  Here  there  was  no  refusal  to  deliver  without  a 
performance  of  the  condition  :  on  the  contrary,  the  goods,  weigh- 
ed and  marked,  were  delivered  to  the  ship  for  the  buyer,  freely 
and  completely.  There  was  nothing  said  or  done  at  the  time 
of  the  delivery  to  make  it  qualified  or  conditional.  There  was 
no  proof  offered  to  change  the  legal  presumption,  arising  from 
the  absolute  delivery.  The  case  is  like  the  delivery  of  the  par- 
cels in  Smith  v.  Lynes,  on  a  contract  of  sale,  on  condition  "  to  be 
paid  for  on  delivery,  by  indorsed  notes."  It  is  also  like  the  case 
of  Furniss  v.  HonCy-ifi  Wend,  256,)  in  the  court  of  errors. 
The  goods  there  were  sold  for  indorsed  notes  :  they  were  deliv- 
ered September  16 ;  the  purchaser  failed  September  19  ;  and 
assigned  the  goods  on  the  next  day.  Held  to  be  a  delivery 
waiving  the  condition.  See  also  the  opinion  of  Marcy,  J.,  in  the 
court  of  errors,  in  Lupin  v.  Marie,  (6  Wend.  80,)  and  the  cases 
examined  by  him.  The  case  is  exactly  like  Chapman  v.  Lor 
throp,  (6  Cowen,  110,)  recognized  in  the  cases  in  the  court  of 
errors.  There,  on  the  6th  May,  the  plaintiflFs  sold  to  the  defend- 
ant goods  at  a  low  rate,  to  be  paid  in  cash  or  current  bills.  On 
the  same  day  the  goods  were  delivered  to  the  defendant ;  on  the 
next  day,  the  defendant  offered  an  overdue  note  and  cash,  which 
was  refused.  The  judge  left  the  question  to  the  jury  as  one  of 
intent,  and  they  found  for  the  plaintiff.  The  court  set  the  verdict 
aside  for  this  error. 
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V.  There  was  no  evidence  to  go  to  the  jury  to  show,  that  the 
delivery  was  intended  to  be  otherwise  than  what  it  was  in  legal 
presumption.  (1.)  The  delivery  was  on  29th  December,  and  all 
actual  control  by  the  vendor  parted  with,  and  new  obligations 
contracted  by  the  vendee ;  and  no  word  of  reserve,  and  no  neces- 
sity on  the  part  of  the  vendor  to  defer  insisting  0;^  the  condition. 
If  this  can  be  a  question  of  intent,  the  intent  must  in  all  cases 
be  guessed  at,  in  the  mere  caprice  of  the  jury.  To  entitle  the 
party  to  go  to  the  jury  on  the  question  of  intent,  there  must  ^e 
some  proof  beyond  the  mere  fact  of  a  demand,  not  at  the  time  of 
the  delivery,  but  after  it  was  clearly  completed.  Here  there 
was  none.  There  is  no  reason  for  the  court  to  relax  the  rule  of 
diligence,  requiring  the  vendor,  who  would  insist  on  a  condition, 
to  do  so.  All  the  analogies  of  law  are,  that  a  condition  not  in- 
sisted on,  is  waived.  Moreover,  as  the  condition  on  a  delivery, 
if  held  valid,  defeats  the  property  from  passing,  so  that  at  any 
time  within  the  statute  of  limitations,  the  title  may  be  ques- 
tioned, after  any  number  of  intervening  sales,  the  courts  ought 
not,  from  any  notions  of  equity,  to  relax  so  necessary  a  principle. 

By  the  Court,  S.  B.  Strong,  P.  J.  The  equity  of  this  case 
is  strongly  in  favor  of  the  plaintiff.  He  sold  tjie  goods  in  ques- 
tion to  the  defendant  McKean,  for  cash,  tp  be  paid  on  delivery, 
but  which  has  not  been  paid,  and  McKean  for  that  reason,  was 
willing  to  return  the  goods,  and  makes  no  defense.  The  defend- 
ant Innes,  who  alone  resists  the  plaintiff's  claim,  agreed  to  pur- 
chase a  bill  of  exchange  drawn  by  McKean  to  raise  the  money 
to  pay  for  the  goods;  which  purpose  appears  to  have  been  known 
to  Innes,  for  cash.  Innes  did  not  pay,  or  offer  to  pay,  the  money, 
but  refused  to  do  so,  and  tendered  a  check  drawn  by  Ritchie, 
Baine  &  Co.  for  a  part  of  it,  and  a  receipted  account  of  that 
firm  against  McKean  for  the  residue.  That  transaction,  surely, 
did  not  confer  upon  Innes  any  right  to  the  goods.  They  were 
not  sold  or  delivered  to  him,  and  he  could  only  have  acquired  a 
lien  upon  them  by  and  through  a  transfer  of  a  bill  of  exchange, 
(which  it  seems  the  goods  were  designed  to  meet  in  a  foreign 
market.)     The  proposed  transfer  to  him  was  for  money  to  be 
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paid  down,  and  as  that  condition  was  neither  performed  nor 
waived,  but  continuously  insisted  upon,  he  acquired  no  title  to  the 
bill.  He  could  not,  therefore,  defend  himself  except  under  the 
claim  of  McKean,  and  that,  if  it  was  ever  valid,  was  vokntft* 
rily  surrendered. 

But  it  seems  to  me  that  McKean  never  acquired  a  valid  title 
to  the  goods.  The  sale  to  him  was  upon  condition  that  the 
j  price  was  to  be  paid  upon  delivery.  In  such  a  case,  the  title 
,'  does  not  vest  upon  actual  delivery,  without  payment,  unlm 
the  condition  is  waived.  That  was  admitted  by  the  coansel 
for  the  defendant,  upon  the  argument,  but  he  insisted  that 
an  unexplained  delivery  would  be  conclusive  evidence  of 
a  waiver  of  the  condition.  So,  indeed,  it  would  be,  bnt  wm 
there  not  an  explanation  in  this  case,  which,  if  not  entirely 
satisfactory  and  conclusive,  should  have  been  submitted  to 
the  jury?"  It  was  proved  by  the  plaintiflf  that  it  was  the 
custom  of  the  trade  to  deliver  goods  sold  for  cash  to  be  paid 
on  delivery,  and  to  call  for  a  check  in  two  or  three  days.  The 
custom  seems  to  be  admitted  by  the  learned  counsel  for  the  de- 
fendant in  his  second  point,  although  he  considers  the  delay 
as  a  credit,  which  I  do  not.  It  is  simply  an  extension  of  the 
time  for  the  performance  of  the  condition.  It  appears  to  have 
been  so  considered  by  Chancellor  Kent  in  Haggerty  and  others 
v.  Palmer,  (6  John.  Ck.  R.  437.)  In  that  case  it  was  proved 
that  the  goods  were  sold  for  approved  indorsed  notes,  at  four 
and  six  months,  and  that  it  was  usual  where  goods  were  sold  at 
auction  (as  those  were)  to  deliver  the  goods  to  the  buyer,  and 
to  send  for  the  notes  afterwards.  The  goods  were  delivered 
to  the  purchaser  probably  on  the  days  of  sale,  (the  23d  and 
27th  of  May,)  and  subsequently,  (on  the  1st  of  June,)  the 
vendors  sent  for  the  notes  but  they  were  not  delivered,  as  the 
purchaser  had  in  the  mean  time  failed,  and  had  made  an  assign- 
ment of  his  property,  including  the  goods  in  question.  There 
was  nothing  to  show,  or  indeed  to  raise  the  inference,  that  the 
condition  was  insisted  upon  or  even  mentioned  when,  the  goods 
were  delivered ;  nor  was  there  any  allegation  that  there  was 
any  actual  fraud  in  making  the  original  purchases.    The  chan- 
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cellor  said  that  the  delivery  of  the  goods  was  conditional,  and 
they  were  taken  by  the  purchaser  as  a  trustee  for  the  sellers^ 
until  the  delivery  of  the  notes.  In  the  case  of  Purniss  v. 
Hone,  (8  Wend.  247,)  the  reporter,  in  his  head  notes,  considers 
it  as  an  undecided  question,  "  whether  the  delivery  of  goods 
under  a  usage  or  custom,  where  goods  are  sold  at  auction,  to  be 
paid  for  in  approved  indorsed  notes,  to  deliver  the  goods  to  the 
buyer  when  called  for,  and  afterwards  to  send  for  the  notes,  be 
an  absolute  delivery  so  as  to  pass  the  title,  or  only  a  conditional 
delivery."  Chief  Justice  Nelson,  in  that  case,  remarked  that 
it  was  contended  that  the  delivery  in  such  cases  is  in  conformity 
to  the  known  usage,  subject  to  the  expectation  and  condition 
that  the  indorsed  notes  will  be  ready  when  called  for,  and  not 
with  the  intent  or  understanding  of  either  party  that  the  title 
to  the  property,  or  the  lien  upon  it  for  the  purchase  money, 
shall  be  parted  with  until  the  security  is  given.  This  is  the 
construction  which  has  repeatedly  been  given  to  those  auction 
sales  by  the  court  of  chancery  in  this  state,  previous  to  the  de- 
cision of  the  chancellor  in  the  present  case.  {Haggerty  v. 
Palmer,  6  John.  Ch.  437.  Addis  v.  Hafield,  MSS.  per  Ch. 
Jones.  Haggerty  v.  Duane  and  Ferris,  1  Paige,  321.) 
And  it  seems  to  me  this  general  usage  of  business,  known  to  all 
parties,  and  of  course  presumed  to  enter  into  their  considera- 
tion in  dealing  with  one  another,  with  the  attending  circum- 
stances, may  fairly  warrant  the  construction  given  to  those 
rules.  The  transaction  is  not  considered  complete  until  the  in- 
dorsed notes  are  received,  by  the  very  terms  of  the  sale ;  but  for 
the  convenience  of  all  parties  concerned  the  property  is  deliv- 
ered to  the  purchasers  subject  to  those  terms.  That  the  vendor 
does  not  intend  to  trust  to  the  personal  responsibility  of  the  pur- 
chaser appears  from  the  conditions  of  the  rule."  In  the  same 
case,  Senator  Maynard,  in  speaking  of  the  case  of  Haggerty  v. 
Palmer,  says  that  there  "  the  sale  and  delivery  were  admitted  in 
the  answer,  to  have  been  upon  the  conditions,  under  the  circum- 
stances and  according  to  the  usage,  alleged  in  the  bill.  Such  is 
not  this  case.''  And  he  declined  expressing  any  opinion  as  to 
what  would  have  been  the  effect  if  the  alleged  usage  had  been 
Vol.  XXV.  61 
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admitted.  ,  Senator  Tallmadge  expresses  some  doubts  vbether 
the  usage,  if  proved,  would  have  qualified  the  delivery,  but  "he 
says,  that  in  that  case,  the  usage  was  not  established,  and  lie  i 

thouglM  that  if  it  had  been  made  out,  the  condition  was  waiTed 
by  the  lapse  of  time  (nine  days)  between  the  delivery  of  the 
goods  and  demand  of  the  notes."  Although  it  was  held  iathat 
case  that  the  delivery  was  absolute,  yet  the  decision,  (ex- 
plained as  it  was  by  the  two  senators  in  the  majority,)  by  no 
means  overruled  the  judgments  in  the  court  of  chancery  to 
which  Chief  Justice  Nelson  alluded.  Neither  does  the  decis- 
ion in  Smith  v.  Lynes,  (1  Selden,  41.)  In  that  case  there  was 
no  proof  of  any  usage  to  qualify  the  delivery.  The  only  opin- 
ion given  was  by  Judge  Paige,  who  said,  "  the  delivery  will  be 
conditional  if  the  intent  of  the  parties  that  it  should  be  so,  can 
be  inferred  from  their  acts,  and  the  circumstances  of  the  case. 
The  learned  judge  who  tried  this  case,  was  evidently  mistaken 
in  the  proposition  advanced  by  him,  that  to  make  a  delivery 
conditional  it  must  be  declared  to  be  so  in  express  terms." 
The  learned  judge  mentions  Haggerty  v.  Palmer^  and  says 
that  in  that  case  the  delivery  was  held  to  be  conditional  in  ac- 
cordance with  a  usage  of  the  city  of  New  York,  known  to  the 
purchaser,  and  the  validity  of  which  was  not  called  in  question 
by  the  parties  to  the  suit.  He  expresses  no  disapprobation  of 
that  decision,  and  it  is  to  be  inferred,  from  what  he  said,  that  he 
approved  of  it.  He  also  quotes  with  approbation  the  opinions 
of  Senators  Edmonds  and  Wager,  in  Russell  v.  Minor,  (22  Wend» 
662,)  who  put  the  question  of  waiver  of  the  condition  of  the 
sale  on  the  intention  of  the  parties  at  the  time  of  the  delivery. 
Now  in  the  case  under  consideration  the  hops  were  sold  for 
cash,  to  be  paid  on  the  delivery.  The  payment  was  a  condition 
precedent  to  the  acquisition  of  the  title  by  the  purchaser.  What 
is,  by  the  usage  of  trade,  a  payment  of  cash  on  delivery? 
It  is  a  payment  within  three  days  after  the  actual  change  of 
possession.  The  condition  is,  then,  that  the  money  shall  be 
paid  within  the  three  days.  Surely,  the  non  exaction  of  the 
payment  before  it  can  be  claimed  consistently  with  the  nsage,  | 

cannot  be  considered  as  a  waiver  of  the  condition.    The  opin-  | 
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ioDS  of  Senators  Edmonds  and  Wager  in  Russell  y«  Minor,  and 
of  Judge  Paige  in  Smith  v.  Lt/nes,  indicate  very  strongly, 
indeed  Judge  Paige  says  expressly,  that  it  is  not  necessary  in 
order  to  make  a  delivery  conditional  that  it  should  be  declared 
to  be  so  in  express  terms.  In  this  case  there  was  a  delay  of 
but  two  of  the  three  days  allowed  by  the  usage  in  demanding 
payment ;  surely,  that  is  not  enough  to  raise  an  irresistible 
presumption  of  an  intent  to  dispense  with  the  condition.  In 
Furniss  v.  Hone,  there  had  been  a  delay  of  nine  days  without  any 
proof  of  a  correspondent  usage,  and  that  undoubtedly  raised  a 
strong  inference  that  the  condition  precedent  had  been  waived. 
As  to  the  actual  intent  of  the  vendor  in  this  case,  there  can 
be  no  reasonable  doubt.  There  is  no  evidence  that  there  had 
been  any  change  in  the  circumstances  of  the  purchaser  when  a 
restoration  of  the  goods  was  demanded.  Payment  was  re- 
quired, and  when  that  was  refused,  the  vendor  claimed  the 
return  of  the  goods.  This  was  far  from  showing  any  reliance 
upon  the  credit  of  the  purchaser.  There  was  no  such  reliance. 
Both  parties  acted  upon  the  presumption  that  there  would  be 
a  compliance  with  the  usage.  Putting  the  goods  on  board  of 
the  vessel  would  not  indicate  an  intent  to  make  an  uncon- 
ditional delivery,  unless  there  was  an  expectation  that  she 
would  sail  before  the  expiration  of  the  three  days,  and  there 
was  no  proof  of  that,  but  the  contrary  is  to  be  inferred,  as  she 
did  not  leave  the  port  within  that  time.  There  was  no  evidence 
to  show  that  McKean  had  parted  with  the  bill  of  lading  when 
he  consented  to  restore  the  goods,  and  the  redelivery  of  the 
goods  with  his  assent  would,  under  those  circumstances,  have 
relieved  the  shipmaster  and  the  owners  from  any  responsibility. 
It  was  insisted  on  the  argument  that  the  rule  contended  for 
by  the  plaintiff  would,  if  it  should  prevail,  defeat  the  title  of 
subsequent  purchasers,  and  be  highly  prejudicial  to  the  interests 
of  commerce.  I  asked  the  counsel  for  the  defendants  whether, 
even  supposing  that  a  delivery  under  the  circumstances  of 
this  case  should  be  deemed  incomplete  as  between  the  parties, 
a  sale  by  the  purchaser  to  an  innocent  dealer  would  not  be  valid  ? 
My  impression  at  the  time  was,  and  still  is,  that  as  the  original 
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owner  voluntarily  places  the  goods  in  the  hands  of  the  pnrcbaser 
and  thus  makes  him  the  ostensible  proprietor,  a  sale  by  the  pos- 
sessor to  a  bona  fide  dealer  without  notice,  would  be  valid  and  pass 
the  title.  It  was  so  decided  in  Haggerty  v.  Palmer,  and  the 
decision  was  sustained  by  the  court  of  appeals  in  Smith  v.  Lynes, 
I  am  satisfied  that  the  learned  judge  who  tried  this  action 
erred  in  withdrawing  the  question  whether  there  had  been  a 
waiver  of  the  condition,  from  the  jury,  and  in  his  instmctioDS 
to  them  that  the  delivery  of  the  goods  was  unconditional,  and 
vested  the  title  absolutely  in  the  purchaser.  The  judgment 
must  therefore  be  revers'ed.  and  there  must  be  a  new  trial, 
costs  to  abide  the  event  of  the  suit. 


[Kings  General  Term,  October  13,  1857. 
Emottj  Justices.] 

S,  B,  Strong,  Birdutfe  and 

• 

issaasa    .                                                    ^ 

25b        484 
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The  Farmers'  Loan   and  Trust  Company,  and  Smith, 
vs.  Hendrickson,  sherifi",  &c.,  and  others. 

As  between  mortgagees  and  Judgment  creditors  of  the  mortgagors,  the  roUiDf 
stock  of  a  rail  road  company — sucb  as  locomotive  engines,  passenger,  bag- 
gage and  freight  cars,  hand  cars,  snow  plows,  &g. — are  to  be  deemed  jEz/iff«f( 
and  will  pass  under  a  mortgage  of  the  track  or  roadway,  and  the  lands  occa- 
pied  by  the  company  for  depot  buildings,  engine  houses,  &.C.,  together  with 
the  superstructure,  d&c. ;  instead  of  being  subjected  to  the  lien  of  judgments 
recovered  subsequent  to  the  execution  of  the  mortgage,  and  to  a  levy  upon  ex- 
ecutions issued  thereon. 

The  statute  relative  to  chattel  mortgages  having  provided  that  those  instni- 
ments,  unless  filed  in  the  proper  town  clerk's  office,  shall  be  absolutely  void, 
as  against  the  creditors  of  the  mortgagor,  the  mere  knowledge,  in  a  creditor, 
of  the  existence  of  a  chattel  mortgage  executed  by  his  debtor,  which  has  not 
been  duly  filed,  will  not  preclude  him  from  availing  himself  of  the  objeion 
that  it  is  for  that  reason  void. 

The  rule  is  difiercnt  as  to  subs^cquent  purchasers  and  mortgagees,  who,  in  order 
to  be  protected,  must  take  their  conveyances  in  good  faith ;  which  they  can- 
not do  if  they  have  actual  knowledge  of  the  existence  of  an  antecedent 
mortgage. 

is  a  general  rule,  in  order  that  articles  originally  personal  shonkl  be  oooBidend 
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as  annexed  to  the  freehold,  so  as  to  become  flztarcs,  they  mast  either  be 
fastened  to  the  realty  or  what  is  clearly  a  part  of  it,  or  must  be  placed  upon 
the  land  with  a  manifest  intent  that  they  shall  permanently  remain  there; 
and  that  they  shall  be  in  some  way  peculiarly  fitted  to  something  that  is  actu- 
ally fkstened  upon  it,  and  essential  if  not  absolutely  necessary,  to  its  profitable 
enjoyment 
It  is  not  absolutely  necessary  that  things  should  be  stationary  in  any  one  place 
or  position,  in  order  that  they  should  be  technically  deemed  fixtures. 

THIS  was  a  controversy  submitted  for  the  opinion  of  the 
court,  under  section  372  of  the  code.  The  material  facts 
are  set  forth  with  sufficient  fullness  in  the  opinion  of  the  court* 
The  question  submitted  by  the  parties,  for  the  judgment  of  the 
courts,  was  whether  the  judgment  creditors  of  the  Flushing  Rail 
Road  Company,  by  virtue  of  their  several  judgments  and  exe- 
cutions, and  the  levies  made  by  the  sheriff,  acquired  a  lien  upon 
the  property  levied  on  as  the  property  of  said  company,  supe- 
rior in  law  to  the  claim  of  the  plaintiffs  under  and  by  virtue  of 
prior  mortgages,  executed  by  the  rail  road  company. 

C.  P.  Kirklandj  for  the  plaintiffs. 

W,  AT  Evarts^  for  the  defendants. 

By  the  Court,  S.  B.  Strong,  P.  J.  The  Flushing  Rail 
Road  Company  executed  two  mortgages  to  the  Farmers'  Loan 
and  Trust  Company,  one  dated  on  the  1st  of  September,  1858, 
and  recorded  in  the  county  clerk^s  office  on  the  25th  of  October 
in  the  same  year,  and  the  other  dated  on  the  1st  of  November, 
1854,  and  recorded  in  the  county  clerk's  office  on  the  28th  of  . 
the  same  month.  Neither  of  the  mortgages  has  been  filed  in 
the  office  of  the  clerk  of  any  town.  Each  of  the  mortgages 
was  of  all  the  pieces  or  parcels  of  land  forming  the  track  or 
roadway  of  the  company,  from  their  depot  in  the  village  of 
Flushing,  to  their  depot  at  Hunter's  point,  on  the  East  river, 
being  the  termini  of  the  road,  and  all  the  lands  occupied  or 
to  be  occupied  by  the  company  for  depot  buildings,  engine 
houses,  or  other  accommodations  for  the  business  of  the  rail 
road,  together  with  the  superstructure  and  buildings  thereoDi 
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and  also  all  the  rails  and  other  materials  used  thereon  or  pro* 
cured  therefor,  inclusive  of  the  iroji  rails  purchased  or  to  be 
purchased,  bridges,  viaducts,  culverts,  fences,  depot  grounds 
and  buildings  thereon,  en^ines^  teudersy  cars,  tools,  machinery, 
materials,  contracts,  and  all  other  personal  property,  together 
with  tolls,  refit,  or  income  to  be  had  or  levied,  and  M  franchises^ 
rights  and  privileges  of  the  company.  And  the  mortgages 
provided  that  in  case  of  default  in  the  payment  of  the  principal 
or  interest  in  the  bonds  thereby  secured,  the  mortgagees  might 
enter  into  and  take  possession  of  all  or  any  part  of  the  mort- 
gaged premises,  and  have,  use  and  employ  the  same,  and  apply 
the  net  proceeds  to  the  payment  of  the  principal  and  interest 
of  the  bonds  ;  and  in  case  of  six  months'  default,  the  mortgagees, 
on  the  written  request  of  the  holders  of  two-thirds  of  the  bonds, 
were  authorized  to  sell  the  mortgaged  premises,  and  to  execute 
to  the  purchaser  a  good  and  stfflScient  deed  of  conveyance  for 
the  same.  The  company  made  default  in  the  payment  of  the 
interest  which  fell  due  on  the  bonds  secured  by  said  mortgaged 
premises  on  the  20th  of  January,  1857.  On  that  daj  one  judg-  \ 
ment,  and  on  the  13th  of  March  following,  five  judgments  were  I 
rendered  against  the  company.  On  the  first  judgment  an  ex- 
ecution wafr  issued,  on  the  day  when  it  was  entered,  and  on  the 
other  five  judgments  executions  were  issued  on  the  18th  of 
March,  1857.  On  the  next  day  the  defendant  Hendrickson, 
sheriff  of  the  county  of  Queens,  to  whom  all  the  executions 
were  delivered,  levied  upon  two  locomotive  engines  and  tenders, 
four  first  class  passenger  cars,  (large  size,)  two  first  class  passen- 
ger cars,  (smaller  size,)  two  second  class  passenger  and  baggage 
cars,  six  freight  cars,  two  hand  cars,  one  snow  plow,  and  one  new 
frog  for  a  turn  out,  substantially  constituting  the  rolling  stock,  as  -^ 
it  is  usually  called,  of  the  company. ,  The  property  levied  upoi^j 
had  been  purchased  and  placed  upon  the  road  in  the  intermediate  J^ 
time  between  the  dates  of  the  two  mortgages.  It  was  all  in 
actual  use  when  the  levy  was  made.  The  question  submitted  ^ 
for  our  consideration  is,  which  has  the  prior,  and  (as  the  com- 
pany is  hopelessly  insolvent,  and  all  its  property  and  franchises 
insufficient  to  pay  the  mortgage  bonds,)  the  entire  right  to  the 
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property  upon  which  the  executions  were  levied ;  the  plaintiffs 
who  are,  or  represent,  the  mortgagees,  or  the  judgment  creditors 
who,  together  with  the  sheriff,  are  the  defendants  in  this 
action  ?  -^ 

There  is  not  at  present  any  controversy  between  the  bond 
holders  under  the  respective  mortgages.  If  therefore  the  prop- 
erty in  question  is  to  be  deemed  chattels,  it  is  not  material  to. 
inquire  whether  the  first  mortgage  could  cover  only  what  be- 
longed to  the  company  when  it  was  executed,  or  whether  there 
is  any  thing  in  the  description  or  nature  of  the  property  to 
render  the  security  ambulatory,  so  that  like  a  policy  of  insur- 
ance on  a  stock  of  goods  in  a  store,  it  would  include  what- 
ever might  be  comprehended  within  the  terms  used,  for  the 
time  being.  If  a  mortgage  can  be  made  to  apply,  either  at 
law  or  in  equity,  to  after  acquired  property,  it  would  seem  to 
be  very  proper  to  give  it  that  effect  in  reference  to  the 
rolling  stock  of  a  rail  road  company,  as  it  is  subject  to  so 
many  dilapidations,  and  substitutions  of  new  for  old.  There 
are  cases  which  have  given  that-  extended  effect  to  mort- 
gages by  railway  companies,  and*^  I  am  inclined  to  think  that 
those  decisions  are  right. (a)  In  the  case  under  considera- 
tion, however,  if  the  property  in  question  was  not  affected  by 
the  first  mortgage,  it  belonged  to  the  company  when  the  sec- 
ond mortgage  was  given,  and  was  included  in  that.  Still,  if 
such  property  consists  of  chattels,  and  the  law  relative  to  them 
only  is  to  be  applied,  they  cannot  be  removed  or  held  under 
either  mortgage,  against  the  execution  creditors,  as  neither  of 
them  was  ever  filed  in  any  town  clerk's  office,  pursuant  to  the 
act  of  April  29th,  1833.  {Laws  of  that  year,  ch.  279,  p.  402.)  ^ 
The  first  section  of  that  act  provides  that  mortgages  of  personal 
property,  unless  filed  in  the  proper  town  clerk's  office,  shall  be 
absolutely  void  as  against  the  creditors  of  the  mortgagor,  and 
as  against  subsequent  purchasers  and  mortgagees  in  good  faith. 
It  was  contended  on  the  argument,  that  some  of  the  defendants 
were  precluded  from  raising  the  obj&tion  that  the  mortgages 
had  not  been  filed,  as  they  were  directors  of  the  company,  and 
(a)  See  Seymour  v.  Canandaigua  and  Niagara  FaXU  R.  R.  Co.j  anie^  p.  284. 
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miiBt  therefore  have  known  of  the  existence  of  snch  mortgages 
when  their  judgments  were  ohtained.  There  is  no  allegation 
of  any  fraudulent  intent  in  any  of  those  creditors,  either  in 
co-operating  with  their  associates  in  making  the  mortgage 
loans,  or  in  creating,  or  attempting  to  enforce,  their  own  de- 
mands. A  knowledge,  in  a  creditor,  of  the  existence  of  a  mort- 
gage on  personal  property  which  has  not  been  duly  filed,  will 
not  preclude  him  from  availing  himself  of  the  objection.  The 
statute  makes  no  exception.  The  mortgage  is  absolutely  Toid 
as  against  the  creditors  of  the  mortgagor.  It  is  different  as  to 
subsequent  purchasers  and  mortgagees.  They  must,  in  order 
to  be  protected,  take  their  conveyances  in  good  faith,  and  that 
cannot  be  if  they  have  actual  knowledge  of  the  existence  of  an 
antecedent  mortgage,  and  are  conscious  that  their  conduct,  if  it 
should  be  available,  would  have  a  tendency  to  reduce  the  secu- 
rity of  an  innocent  but  careless  creditor. 
/"  In  this  case  the  plaintiffs  can  clearly  hold  under  their  mort- 
gages the  rolling  stock  of  the  company,  if  it  consisted  of  what 
are  usually  denominated  fixtures.  In  conveyances  actoallj 
made  by  the  parties,  such  as  deeds  from  vendors  to  veadees, 
and  mortgages,  which  are  in  this  respect  properly  placed  on  the 
same  footing,  many  subjects  are  deemed  fixtures  which  are  not 
so  in  cases  between  landlords  and  tenants,  or  where  the  title 
passes  by  operation  of  law.  As  between  landlord  and  tenant, 
the  more  favorable  consideration  is  due  to  the  latter,  for  many 
and  obvious  reasons.  In  voluntary  conveyances  the  construe-, 
tion,  in  doubtful  matters,  (and  many  of  the  rules  in  relation  to 
fixtures  are  very  uncertain,)  is  favorable  to  the  grantees ;  and 
rightly  so,  as  the  language  is  that  of  the  grantors,  who  are,  or 
may  fairly  be  presumed  to  be,  attentive,  to  their  own  interests. 
Where  the  title  passes  by  operation  of  law,  thfe  parties  stand 
upon  an  equality,  and  neither  is  favored  to  the  disadvantage  of 
the  other.  As  between  heirs  and  executors,  our  revised  stat- 
utes provide  (2  R,  S,  82,  §  6)  that  things  annexed  to  the  free- 
hold,  or  to  any  building,  for  the  purpose  of  trade  or  manufacture, 
and  not  fixed  into  the  wall  of  a  house  so  as  to  be  essential  i(^ 
its  support,  crops  growing  on  the  land,  and  any  kind  of  produce 
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raised  annually  by  labor  and  cultivation,  excepting  grass  growing 
and  fruit  not  gathered,  shall  be  deemed  assets.  Many  of  those 
articles  would  undoubtedly  pass  to  a  vendee  of  the  real  estate, 
by  the  common  law,  which  in  that  respect  is  not  altered  by  the 
revised  statutes.  They  are  not  declared  to  be  personal  prop- 
erty except  in  reference  to  the  estate  of  deceased  persons.  The 
descriptions  are  of  course  inapplicable  to  the  rolling  stock  of  a 
rail  road  company. 

In  order  to  determine  whether  such  stock  when  fitted  to,  and 
placed  and  continually  used  upon,  the  rails,  may  be  deemed 
fixtures,  as  between  mortgagor  and  mortgagee,  or  are  to  be  con- 
sidered personal  estate,  I  have  examined  maiiy  authorities  to 
ascertain  whether  there  are  any  clear  and  well  settled  principles 
which  are  applicable  to,  and  will  control,  that  question.     The 
authorities  are  numerous,  but  they  are  by  no  means  consistent 
as  to  principles  or  their  application.     The  best,  although  by  no 
means  a  universal,  rule  is  that  in  order  that  articles  originally 
personal  should  be  considered  as  annexed  to  the  freehold  so  as 
to  become  fixFures,  they  must  either  be  fastened  to  the  realty 
or  what  is  clearly. a  part  of  it^  or  niust  be  placed  upon  the  land 
with  a  manifest  intent  that  they  shall  permanently  remain  i 
and  should  be  in  some  way  peculiarly  fitted  to  somethina^maxS^  Ji^l^  J^ 
actually  iasteneTT  upon  ft,  and  essential  if  not  absolut^ 
sary  to  ijs  profitAble  enjoyment.     Chancellor  Kent  says,' 
342,)  that  "  there  are  many  chattels  which,  though  they  | 
of  a  movable  nature,  yet,  being  necessarily  attached  to 
hold,  and  contributing  to  its  value  and  enjoyment^  go  aIon||^tn 
it,  in  the  same  path  of  descent  or  alienation.    This  is  the  case  wflU  ^"*^ 
the  deeds  and  other  papers  which  constitute  the  muniments  of 
title  to  the  inheritance,  and  also  with  shelves  and  other  fixtures 
in  a  house,  and  the  posts  and  rails  of  inclosures."    ^  So  also  it 
is  understood  that  pigeons  in  a  pigeon  house,  deer  in  a  park, 
and  fish  in  an  artificial  pond,  go  with  the  inheritance  to  the  heir." 
And  he  might  have  added,  pass  by  a  deed  to  the  vendee.     So, 
too,  it  has  been  settled  that  manure  upon  the  land,  sea  weed 
cast  upon  the  shore,  swinging  gates  and  doors  and  window  shut- 
ters, which  may  be  removed  from  the  erections  to  which  they 
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belong  without  doing  violence  to  them,  the  key  to  a  lock  vtich 
the  owner  may  carry  about  in  his  pocket,  the  top  and  unsecured 
rails  of  a  Virginia  fence,  the  loose  stones  in  an  ordinary  stone 
fence,  bars  which  are  frequently  taken  out  of  the  post  holes, 
door  stones  which  are  attach^  simply  by  their  weight,  Venetian 
blinds,  and  the  loose  lid  to  an  oven,  are  to  be  deemed  fixtures, 
and  pass  by  a  deed  of  the  land.  In  an  unreported  case  before 
the  court  of  appeals  in  1847,  it  was  decided  that  a  stone  slab  . 
settled  in,  but  not  fastened  to,  or  inclosed  by,  a  frame,  in  a  dairy 
house,  was  annexed  to  the  realty.  In  giving  the  opinion  of  tlje 
court  in  that  case,  I  went  principally  upon  the  ground  that  the 
stone  was  properly  fitted  to  a  frame  which  was  fastened  to  the 
building,  and  was  designed  for  permanent  use  there.  The  same 
tribunal  went  much  farther  in  Snedeker  v.  Warrittg^  (2  Kern 
170.)  That  case  had  been  tried  before  me  at  the  Rockland  cir- 
cuit. The  controversy  related  principally  to  Thomas  statue  of 
Washington.  The  statue,  which  weighed  about  three  tons,  had 
been  placed  by  him,  and  was,  when  the  question  as  toitsbeinga 
fixture  arose,  standing  upon  a  base  resting  on  a  permanent  arti- 
ficial mound  raised  for  that  purpose  in  his  grounds;  the  mound 
was  constructed  of  cut  stone  laid  up  without  mortar  or  cement, 
although  the  seams  were  pointed  ;  the  statue  was  not  fastened 
to  the  base,  nor  was  the  latter  ajlsed  to  the  foundation  upon 
which  it  rested.  Thorn  was  examined  as  a  witness,  and  testified 
that  the  statue  was  placed  where  it  stood  simply  for  exhibition 
and  sale,  and  not  as  an  ornament  or  at  all  for  the  use  of  the 
place.  I  instructed  the  jury  that  they  were  not  concluded  by 
Thom's  testimony,  but  with  that  should  take  into  consideration 
the  manner  in  which  the  statue  had  been  placed  upon  the  land, 
its  position,  and  situation,  in  order  to  determine  the  purpose  for 
which  it  had  been  erected  where  it  was ;  that  if  they  came  to 
the  conclusion  that  it  had  been  placed  there  simply  for  exhibition 
and  sale,  then,  as  it  was  not  actually  fastened,  they  must  con- 
sider it  to  be  personal  property,  and  find  a  verdict  for  the  plain- 
tiff, who  claimed  it  as  such ;  but  that  if  they  should  adopt  the 
conclusion  that  it  had  been  erected  and  stationed  as  an  ornament 
to,  and  for  the  enjoyment  of,  the  land,  they  must  consider  it  as 
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a  fixture,  and  find  a  verdict  for  the  defendant,  who  claimed  it  as 
a  part  of  the  real  estate.  The  jury  found  a  verdict  for  the  plain- 
tiff, thereby  considering  the  statue  as  personal  estate.  The 
general  term  refused  to  set  the  verdict  aside,  and  an  able  opin- 
ion was  given  by  the  late  Judge  Barculo,  which  was  never  pub- 
lished in  any  book  of  reports.  The  court  of  appeals,  however, 
subsequently  ordered  a  new  trial,  on  the  ground  that  the  statue 
had  become  a  fixture.*  A  very  learned  opinion  was  given  by 
Judge  Parker,  in  which  a  majority  of  his  brethren  concurred,  in 
which  he  reviewed  the  authorities  in  the  civil  law,  and  came  to 
the  conclusion,  (contrary  to  his  impressions  on  the  argument,  as 
he  assured  me,)  that  statues  erected  upon  grounds  were,  without 
reference  to  the  design,  attached  to  the  realty.  The  same  court 
decided,  in  Bishop  v.  Bishop^  (1  Kerman,  123,)  that  hop  poles, 
which  had  been  taken  down  for  the  purpose  of  gathering  the 
crops,  and  piled  in  the  yard,  with  the  intention  that  they  should 
be  replaced  the  next  season,  were  a  part  of  the  real  estate.  The 
reason  assigned  by  Gardiner,  Ch.  J.,  who  gave  the  prevailing 
opinion,  was  that  "the  poles  were  to  be  permanently  used  upon 
the  land,. and  were  necessary  for  its  proper  improvement.  I 
should  infer  from  his  remarks  that  he  thought  that  the  doctrine 
of  corporeal  annexation  had  been  laid  down  too  strictly  by  Judge 
Co  wen,  in  his  elaborate  opinion  in  Walker  v.  Sherman^  (20 
Wend.  655.)  Judge  Denio,  who  dissented  from  the  majority  in 
Bishop  V.  Bishop^  did  so  for  the  reasons  that  the  poles  had  not 
been  constantly  fastened  to  the  ground,  and  that  they  were  not 
constructively  annexed,  aw  it  did  7iot  appear  that  the  inherit- 
ance could  not  be  enjoyed  without  the  use  of  them,  or  that  they 
were  accessories  necessary  to  the  enjoyment  of  the  principal. 
It  would  seem  from  the  remarks  of  both  of  those  eminent  judges, 
that  they  concur  with  the  opinion  expressed  by  the  court  in  the 
case  of  the  Olympic  Theater^  (2  Browne^  286,)  that  where  an 
instrument  or  utensil  is  a  necessary  accessory  tojhe  enjoyment 
of  the  inheritance,  it  is  to  be  considered  as  a  part  of  such  inher- 
itance. "Tn'Parrar  v.  AS/ac/j/^o/e,  (6  Greenl,  154,)  the  contro- 
versy related,  among  other  things,  to  a  chain  attached  by  a  hook 
to  a  piece  of  a  draft  chain,  fastened  to  the  shaft  by  a  spike  from 
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irbich  it  could  be  hooked  and  unhooked  at  pleasure.  The  chain 
was  commonly  used  in  drawing  logs  into  a  saw  mill.  Theooort 
said,  "  we  are  of  opinion  that  it  [the  chain]  oaght  to  be  regarded 
as  appertaining  to,  and  constituting  a  part  of,  the  mill." 

There  are  undoubtedly  cases  which  seem  to,  if  they  do  not, 
conflict  with  the  principle  which  I  think  is  indicated,  if  notfoUj 
sustained,  by  the  authorities  which  I  have  cited.  Walker  t. 
Sherman  is  strongly  in  favor  of  the  doctrine  that  corporeal  an- 
nexation is  requisite  to  constitute  things  originally  personal 
parts  of  the  realty.  In  that  case,  however,  Judge  Cowen  re- 
marks, that  in  order  to  make  a  thing  of  a  nature  personal  in  itself 
a  fixture,  so  that  it  will  pass  as  an  incident  to  the  land,  it  sboald 
be  in  some  way  permanently,  at  least  habitually,  attacked  to 
the  land,  or  some  building  upon  it.  It  need  not  be  constantly 
fastened.  It  need  not  be  so  fixed  that  detaching  will  disturb 
the  earth,  or  rend  any  part  of  the  building.  I  am  not  prepared 
to  deny  that  a  machine  movable  in  itself  would  become  a  fixture 
firom  being  connected  in  its  operations  by  bands  or  in  any  other 
way,  with  the  permanent  machinery,  though  it  might  be  detached 
and  restored  to  its  ordinary  place  as  easily  as  the  chain  in 
Fairar  v.  Stackpole.  I  think  it  would  be  a  fixture  notwith- 
standing." The  same  learned  judge  says,  in  another  part  of  the 
same  opinion,  that  *'  it  is  not  to  be  denied  that  there  are  strong 
dicta,  and  we  may  add  the  principle  of  several  adjudicated  excep- 
tions, upon  which  we  might  with  great  plausibility  declare  the 
machines  in  question,  so  essential  to  the  purposes  of  the  man- 
ufactory,  although  entirely  dissociated  with  the  freehold,  a  fit 
subject  for  entering  into  the  list  of  constructive  fixtures."  The 
case  itself  may  have  been  decided  upon  the  ground  mentioned 
by  the  learned  judge,  that  not  one  of  the  witnesses  pointed  out 
any  connection  whatever  between  the  machinery  and  the  land 
or  building  upon  it.  The  cases  which  decide  that  the  unattached 
machinery  in  factories,  movable  erections  upon  the  land,  and  va- 
rious articles  used  in  dwelling  houses  and  other  buildings  hut 
not  fastened  to  them,  were  not  fixtures,  were,  I  think,  based 
mainly  upon  the  disposition  to  encourage  trade  and  manufac- 
tures, and  to  induce  tenants  to  manage  the  property  of  their 
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landlords  in  a  manner  beneficial  to  themselves  and  not  prejudi- 
cial to  the  owners.  Trade  and  manufactures  are,  ordinarily, 
matters  of  a  personal  nature,  and  their  incidents  have  generally 
the  same  character ;  additions  made  by  tenants  are  mostly  for 
their  own  benefit,  and  are  not  therefore  designed  for  the  perma- 
nent use  of  the  estate.  The  same  is  true  as  to  many  of  the  arti- 
cles introduced  by  tenants  into  dwelling  houses.  In  these  cases 
there  are  strong  reasons  why  those  various  articles  should  be- 
long to  those  who  procure  them  with  their  own  means,  rather 
than  to  the  owners  of  the  real  estate.  Besides,  such  real  estate 
may  be  enjoyed  profitably  without  the  additions  made  by  tra- 
ders, manufacturers  or  tenants.  Their  removal,  whether  by 
those  who  placed  them  upon  the  lands  or  their  judgment  cred- 
itors, although  it  may  to  some  extent  impair  the  value  of  the 
^  realty,  does  not  wholly  destroy  its  utility. 

The  property  of  a  railway  company  consists  mainly  of  the 
road  bed,  the  rails  upon  it,  the  depot  erections,  and  the  rolling 
stock,  and  the  franchise  to  hold  and  use  them.  The  road  bed, 
the  rails  &stened  to  it,  and  the  buildings  at  the  depots,  are 
clearly  real  property.  That  the  locomotives,  and  passenger, 
baggage  and  freight  cars  are  a  part,  and  a  necessary  part,  of  the 
entire  establishment,  there  can  be  no  doubt.  Are  they  so  per- 
manently and  inseparably  connected  with  the  more  substantial 
realty  as  to  become  constructively  fixtures  ?  Railways  being  a 
modem  invention,  and  of  a  novel  character,  we  have  no  decisions 
upon  this  question,  and  those  relating  to  and  governing  old  and 
familiar  subjects  do  not  absolutely  control  us,  although  we  must 
necessarily  resort  to  them  as  guides.  Judge  Weston  well  re- 
marks in  Parrar  v.  Stackpole,  (6  Greenl  157,)  that  "  modem 
times  have  been  fruitful  of  inventions  and  improvements  for  the 
more  secure  and  comfortable  use  of  buildings,  as  well  as  of  many 
other  things,  which  administer  to  the  enjoyment  of  life.  Vene- 
tian blinds,  which  admit  the  air  and  exclude  the  sun,  whenever 
it  is  desirable  so  to  do,  are  of  modern  use ;  so  are  lightning 
rods,  which  have  now  become  common  in  this  country  and  in 
Barope.  These  might  be  removed  from  buildings  without  dam- 
age,  yet  as  suited  and  adapted  to  the  buildings  upon  which  they 
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are  placed,  and  as  incident  thereto^  they  are  doubtless  part  of 
the  inheritance,  and  would  pass  by  deed  as  appertaining  thereto." 
'^  The  general  principles  of  law  must  be  applied  to  new  kinds  of 
property  as  they  spring  into  existence  in  the  progress  of  soci- 
ety, according  to  their  nature  and  incidents,  and  the  common 
sense  of  the  community."  It  may  be  that  if  an  appeal  should 
be  made  to  the  common  sense  of  the  community  it  would  be  de- 
termined that  the  term  "  fixtures"  could  not  well  be  applied  to 
such  movable  carriages  as  railway  cars.  But  such  cars  move  no 
more  rapidly  than  do  pigeons  from  a  dove  cote  or  fish  in  a  pond, 
both  of  which  are  annexed  to  the  realty.  Judge  Cowen  admits, 
in  Walker  v.  Sherman,  that  a  machine  movable  in  itself  may  be- 
come a  fixture  by  being  connected  in  its  operation  by  bands  or 
in  any  other  way  with  the  permanent  machinery.  It  results 
from  many  cases  that  it  is  not  absolutely  necessary  that  things 
should  be  stationary  in  any  one  place  or  position  in  order  that 
they  should  be  technically  deemed  fixtures.  The  movable  qual- 
ity of  those  cars  has  frequently,  if  not  generally,  induced  the 
opinion  that  they  are  personal  property.  Hence  railway  mort- 
gages of  the  rolling  stock  have,  as  I  understand,  been  generally 
filed  in  the  offices  of  the  clerks  of  all  the  towns  through  which 
the  roads  pass.  That  was  undoubtedly  the  more  prudent  course, 
as  it  saved  any  question  as  to  the  character  of  the  property. 
Even  the  learned  counsel  for  the  plaintiifs  has  gone  no  further 
than  to  denominate  the  cars  "  quasi"  fixtures.  Public  opinion, 
however,  although  respectable  in  matters  of  fact,  is  an  unsafe 
guide  as  to  legal  distinctions. 

That  railway  cars  are  a  necessary  part  of  the  entire  estab- 
lishment, without  which  it  would  be  inoperative  and  valueless, 
there  can  of  course  be  no  doubt.  Their  wheels  are  fitted  to  the 
rails ;  they  are  constantly  upon  the  rails,  and  except  in  cases  of 
accidents,  or  when  taken  off  for  repairs,  nowhere  else ;  they  are 
not  moved  off  the  land  belonging  to  the  company;  they  are  pe- 
culiarly adapted  to  the  use  of  the  railway,  and  in  fact  cannot  be 
applied  to  any  other  purpose ;  they  arc  not,  like  farming  utensils, 
and  possibly  the  machinery  in  factories,  and  many  of  the  mova- 
ble appliances  to  stores  and  dwellings,  the  objects  of  general 
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trade :  they  are  permanently  used  pn_the_particular  road  where  I  > 
they  are  employed,  and  are  seldom,  if  ever,  changed  to  anjjother.  /  ^ 
Many^orthes^  are  strong  characteristics  oTthe  realty ;  some  of 
them  have  often  been  deemed  conclusive.  In  Lushing-ton  v. 
SewcUl.  (1  Sim.  435,  480,)  Vice  Chancellor  Hart  was  inclined  to 
think  that  the  devise  of  a  West  India  (real)  estate  passed  the 
stock  of.  slaves,  cattle  and  implements,  because  such  things  are 
essential  to  render  the  estate  productive,  and  denuded  of  them 
it  would  be  rather  a  burthen  than  a  benefit.  The  reasons  as- 
signed appear  to  be  sound,  but  the  vice  chancellor  carried  the 
doctrine  further  than  the  cases  would  warrant,  as  slaves  (in  the 
West  Indies,)  cattle  and  implements  of  husbandry  were  objects  * 
of  general  commerce.  In  the  case  of  The  King  v.  The  Inhab- 
itants of  St.  Nicholas  Gloucester,  {cited  by  Judge  Cowen^ 
20  Wendell,  259,)  it  was  decided  that  a  steel  yard  hung  in  a 
machine  house  was  a  fixture.  Lord  Mansfield  said,  ''  the  prin* 
cipal  purpose  of  the  house  is  for  weighing.  The  steel  yard  is 
the  most  valuable  part  of  the  house.  The  house  therefore  ap- 
plied to  this  use  may  be  said  to  be  built  for  the  steel  yard,  and 
not  the  steel  yard  for  the  house."  Surely  this  reasoning  is 
equally  applicable  to  the  cars  on  a  railway.  The  railway  is  con- 
structed expressly  for  the  business  to  be  done  by  the  cars,  and 
what  evinces  their  essentiality  in  a  strong  point  of  view  in  this 
case,  is  that  there  can  be  no  tolls,  which  are  expressly  mort- 
gaged, without  them.  It  is  remarked  by  Mr.  Dane,  in  his 
Abridgment,  {vol.  3,  p.  157,)  that  certain  articles  were  "  very 
properly  a  part  of  the  real  estate  and  inheritance,  and  pass  with 
it,  because  not  the  mere  fixing  and  fastening  to  it  is  alone  to 
be  regarded,  but  the  use,  nature  and  intention."  Judge  Weston, 
in  the  case  which  I  have  cited  from  6th  Greenleaf,  in  speaking 
of  a  saw  mill,  said,  "  if  you  excluded  [from  the  realty]  such  parts 
of  the  machinery  as  may  be  detached  without  injury  to  the  other 
parts,  or  to  the  building,  you  leave  it  mutilated  and  incomplete, 
and  insufficient  to  perform  its  intended  operations."  Surely  all 
this  would  be  true  of  a  rail  road,  for  it  is  nothing  without  its 
locomotive  vehicles.  It  is  true  that  no  mechanical  or  agricul- 
tural business  can  be  carried  on  to  much  extent  without  tools  or 
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farming  implements,  and  such  tools  and  implements  are  univer- 
sally conceded  to  be  personal  property  ;  but  then  such  tools  or 
implements  are  not  peculiarly  adapted,  or  confined  to  any  par- 
ticular establishment,  but  may  be  used  upon  them  generally  and 
are  subjects  of  frequent  barter.  It  is  different,  I  admit,  as  to 
the  stationary  machinery  in  a  factory,  and  articles  of  a  similar 
character  in  a  dwelling  house,  ^hich  are  not  absolutely  fastened; 
but  although  they  are  considered  as  personal  property  for  rea- 
sons peculiar  to  them,  and  not  of  universal  application,  yet  such 
reasons  do  not  seem  to  me  sufficient,  while  many  things  become 
fixtures  without  physical  annexation. 

If  railway  cars  were  used  in  any  other  place  than  upon  the 
lands  belonging  to  the  company,  or  for  any  other  purpose  than 
in  the  transaction  of  its  business,  or  were  constructed  in  such 
shape,  and  so  extensively,  as  to  become  objects  of  general  trade, 
or  were  not  a  necessary  part  of  the  entire  establishment,  I  might 
consider  myself  as  compelled  by  the  weight  of  authority  to  de- 
cide, that  as  they  are  not  physically  annexed  to  what  is  usually 
denominated  real  estate,  they  must  be  deemed  personal  property* 
But  as  each  and  all  of  these  characteristics  or  incidents  are 
wanting,  the  considerations  which  I  have  mentioned,  or  to  which 
I  have  alluded,  leading  to  an  opposite  conclusion,  require  us  to 
determine  that  they  are  included  as  fixtures,  or  necessary  inci- 
dents, in  a  conveyance  of  the  real  estate.  In  thus  deciding  we 
shall  unquestionably  carry  out  the  intention  of  the  parties,  as  it 
could  not  have  been  the  design  of  ajich  parties,  certainly  not  of 
the  mortgagees,  that  the  security  should  be  diminished  by  the 
wear  and  tear  of  the  machinery,  and  the  inevitable  accidents  to 
which  it  is  subjected.  Possibly  the  substituted  machinery  might 
not  be  included  in  the  mortgage  if  it  should  be  deemed  personal 
property ;  and  few  if  any  would  be  willing  to  loan  their  money 
upon  such  an  uncertainty ;  but  it  would  be  otherwise  if  the  ad- 
ditions should  be  considered  as  made  to  the  real  estate. 

Judgment  should  be  entered  for  the  plaintiffs,  in  conformity 
with  the  agreement  contained  in  the  submission  of  the  parties. 

[Kings  General  Term,  October  18,  1857.  iS.  B.  Strong,  Birdseye  and  Da- 
viesj  Justices.] 


TOMPKINS— OCTOBER,  1857.  497 


J.  and  H.  Smith  vs.  The  Empire  Insurance   Company. 

The  plaintifis  requested  V.  C,  who  was  the  agent  of  the  defendants  for  that 
purpose,  to  receive  an  application  for  insurance  and  forward  the  same  to 
the  defendants.  Y.  0.  filled  in  the  beadincr  of  the  application,  and  inserted 
the  items  of  the  property  which  the  plaintiffs  desired  to  insure,  and  the  plain- 
tiffs signed  their  names  to  the  application.  V.  G.  then  left,  with  the  under- 
standing that  he  should  fill  out  the  rest  of  the  application  when  he  got  where 
he  could  write;  there  being  no  conveniences  for  writing,  on  the  spot.  Noth- 
ing was  said  between  the  plaintiffs  and  V.  C.  about  incumbrances  on  the 
property  to  be  insured ;  but  after  the  latter  had  left,  with  the  application,  he 
inserted  in  it  the  statement  **  there  is  no  incumbrance  except  the  P.  mortgage." 
This  statement  was  in  fact  untrue.  Held  that  V.  C.  was  constituted  the  agent  of 
the  plaintiffs  to  complete  the  application,  and  that  they  were  bound  by  the  false 
statement  inserted  by  him,  in  the  application,  in  regard  to  incumbrances. 

Held  txlso,  that  the  plaintiffs  must  suffer  for  this  act  of  V.  C,  on  the  principle 
that  where  one  of  two  innocent  parties  must  suffer  from  the  improper  act  of  a 
third,  it  shall  be  the  one  who  has  enabled  such  third  person  to  do  the  act. 

Where  the  application  for  insurance  is  referred  to  in  the  policy,  for  a  more  par- 
ticular description  of  the  property  insured,  and  as  forming  a  part  of  the 
policy,  the  representations  in  the  application  amount  to  an  express  warranty. 

And  if,  in  such  a  case,  the  application  contains  a  statement  that  there  are  no  in- 
cumbrances on  the  property,  except  a  mortgage  which  is  specified,  that 
statement  is  an  express  warranty  against  other  incumbrances,  which  war- 
rantv-  is  broken  if  there  are  in  fact  other  incumbrances ;  and  such  breach  will 
render  the  policy  void. 

80  also,  if  the  conditions  annexed  to  a  policy  are  declared  to  form  a  port 
thereof  and  one  of  those  conditions  requires  the  applicant  to  state,  among 
other  things,  the  nature  and  amount  of  the  incumbrances,  and  declares  that 
any  misstatement  or  concealment  on  that  subject  shall  render  the  insurance 
Toid,  a  false  statement  in  regard  to  the  amount  of  incumbrances  upon  the 
property  will  vitiate  the  policy. 

Where  an  insurance  is  upon  furniture,  as  well  as  buildings,  and  the  policy  ia 
held  to  be  void  as  to  the  buildings,  by  reason  of  a  false  warranty  as  to  the 
incumbrances  thereon,  it  will  be  deemed  void  as  to  the  Aimiture  also,  although 
there  be  no  incumbrance  on  such  furniture. 

THIS  action  was  brought  on  a  policy  of  iDsnrance,  bearing 
date  the  5th  day  of  September,  1864,  issued  by  the  de- 
fendants to  the  plaintiffs,  and  insuring  them  against  loss  by 
fire,  for  one  year,  in  the  sum  of  $3000,  as  follows  :  $1600  on 
their  dwelling  house  ;  $800  on  their  furniture  therein  ;  $200 
on  their  barn  and  shed  ;  $200  on  their  grain  therein,  and  $200 
on  their  hay  therein. 
Vol.  XXV.  63 
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The  dwellmg  house  and  furniture  were  burned  in  the  night 
of  the  16th  of  July,  1855.  The  plaintiffs'  application  for  the 
policy,  when  received  by  the  defendants,  was  in  these  words 
and  figures,  viz  :  *' Application  of  James  and  Harrison  Smith 
of  the  town  of  Hector,  Schuyler  county.  New  York,  for  insur- 
ance against  fire,  by  the  Empire  Insurance  Company,  for  the 
sum  of  three  thousand  dollars,  for  the  term  of  one  year,  com- 
mencing on  the  5th  day  of  Sept.  1854 ;  on  their  dwelling  house. 
1^1600;  household  furniture  therein,  S800;  barn  and  shed  adjoin- 
ing, $200  ;  hay  therein,  $200  ;  grain,  $200 ;  cash  premium,  $9, 
All  situated  in  Hector,  county  of  Schuyler,  state  of  New  Tort 
The  stove  pipes  are  all  secured  from  wood  work  or  other  com- 
bustible materials  by  stone,  earthen  or  metalic  tubes  or  plates, 
or  by  mason  work ;  ashes  are  disposed  of  securely.  We  own 
the  property ;  there  is  no  incumbrance  except  the  Petrie  tnorl- 
gaffe.  Dated  Sept.  5,  1854."  Daniel  Van  Camp  took  the 
application  for  the  policy  and  sent  it  to  the  defendants 
at  Union  Springs,  Cayuga  county.  New  York.  He  was  the 
defendants'  agent  "to  receive  applications  and  forward  them 
to  the  defendants."  One  of  the  plaintiffs  requested  him  to 
take  the  application  and  forward  it  to  the  defendants.  He 
was  then  about  half  a  mile  from  the  plaintiffs'  house.  Van 
Camp  there  filled  in  the  heading  of  the  application  and 
inserted  the  items  of  property  which  the  plaintiffs  desired  to 
insure.  No  conveniences  were  there  for  writing,  and  Van 
Camp  then  left  the  plaintiff,  with  whom  he  was  doing  the  busi-f 
siness,  saying  he  would  Jill  out  t/ie  rest  of  the  application 
when  he  got  where  he  could  write.  The  plaintiff  with  whom 
Van  Camp  did  the  business,  signed  the  plaintiffs'  names  to  the 
application  before  Van  Camp  left  with  it.  Nothing  was  said 
between  the  plaintiffs  and  Van  Camp  about  incumbrances  on 
the  property  to  be  insured  ;  but  after  the  latter  had  gone  off 
with  the  application  he  inserted  in  it  tho  statement,  "  there  is 
no  incumbrance  except  the  Petrie  mortgage."  His  excuse  for 
making  this  insertion,  without  consulting  the  plaintiffs  about  it, 
was  that  he  had  insured  them  three  years  prior  to  that  time, 
when  he  was  told  of  a  mortgage  to  Petrie  of  $4000,  on  the 
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property.  It  did  not  appear  that  the  plaintiffs  knew  that  there 
"was  any  statement,  in  their  application,  as  to  incambrances, 
before  the  fire.  The  application  did  not  call  for  any  informa- 
tion from  the  plaintiffs  in  relation  to  incumbrances  upon  the 
property ;  and  it  was  not  shown  that  it  was  a  printed  form 
famished  by  the  defendants. 

The  policy  contained  these  statements,  to  wit :  '*  The  Empire 
Insurance  Company,  by  this  policy  of  insurance,  in  considerar 
tion  of  nino  dollars,  do  insure  James  and  Harrison  Smith 
against  loss  or  damage  by  fire,  to  the  amount  of  three  thousand 
dollars  ;  on  their  dwelling  house,  $1600  ;  household  furniture 
therein,  $800 ;  barn  and  shed  adjoining,  $200 ;  hay  therein, 
$200  ;  grain,  $200,  as  described  in  application^  6786,  as  fom^ 
ing  a  part  of  this  policy?^  »  »  «  ^^j  j^  jg  ^^^  agreed  that 
this  policy  is  made  and  accepted  subject  to  and  in  reference  to 
the  terms  and  conditions- hereto  annexed,  as  forming  a  part  of 
this  policyP  One  of  the  conditions  annexed  to  the  policy  con- 
tained this  statement,  viz :  ''  Application  for  insurance  to  be 
made  according  to  the  printed  forms  of  the  company  shall  spe- 
cify the  purposes  for  which  the  premises  are  occupied,  the 
various  kinds  of  personal  property  to  be  covered  by  the  policy, 
the  nature  of  the  applicant's  title,  if  less  than  fee  .simple,  the 
nature  and  amount  of  incumbrances^  if  any.^  »  •  «  ^^ j 
any  misstatement  or  concealment  relative  to  any  of  the  forego- 
ing requirements,  or  the  withholding  any  information  affecting 
the  hazard,  shall  render  the  insurance  void,  the  validity  of  the 
policy  being  based^  thereon."  Two  other  conditions,  annexed 
to  the  policy,  were  as  follows,  to  wit :  "  2d.  The  survey  of  the 
premises  insured  shall  state  the  materials,  and  give  a  general 
description  of  the  buildings  to  be  insured,  their  location  as  to 
otlier  buildings,  naming  all  exposures  within  eight  rods,  and 
also  state  whether  this  company  has  any  other  risks  within  said 
distance,  for  the  correctness  of  which,  the  company  is  respon- 
sible if  made  by  a  duly  authorized  agent?^ 

"  22d.  There  shall  be  no  waiver  or  evasion  of  any  of  the 
printed  terms  and  conditions  of  the  policy,  and  any  erasure, 
interlineation  or  indorsement  for  that  purpose,  by  any  persoDf 
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shall  be  deemed  an  attempt  at  fraud  on  the  company,  and  sli&ll 
render  the  policy  void." 

J.  W.  Petrie  and  wife  gave  a  mortgage  to  the  Utica  Sayings 
Bank,  dated  the  5th  day  of  May,  1847,  to  secure  the  paymcnl 
of  $4000.  This  mortgage  was  duly  recorded }  and  it  covered  450 
acres  of  land,  including  the  premises  on  which  the  insured  prop- 
erty was  situated.  There  was  an  uncanceled  judgment  against 
James  Smith  for  $92.82,  docketed  prior  to  the  date  of  the  policy 
in  question,  but  it  was  paid  before  that  date.  Petrie  and  wife 
conveyed  213  acres  of  the  above  mentioned  land  to  Eliha  Ring 
by  a  deed  dated  the  19th  day  of  August,  1850,  subject  to  the 
payment  of  $3000  of  the  mortgage  to  the  savings  bank.  Ring 
and  wife,  by  a  deed  bearing  date  the  31st  day  of  March,  1851, 
conveyed  the  above  mentioned  213  acres  of  land  to  the  plain- 
tiffs. The  property  insured  was  situated  on  the  213  acres. 
Maria  Petrie,  by  a  deed  dated  the  1st  day  of  October,  1853, 
conveyed  to  Elihu  Ring  the  residue  of  the  before  mentioned 
450  acres  of  land  covered  by  the  mortgage  to  the  savings  bank. 
On  the  1st  day  of  July,  1851,  Ring  paid  to  the  savings  bank 
the  $3000,  which  he  agreed  to  pay  when  he  took  the  deed  of 
Petrie  and  wife,  for  the  above  mentioned  213  acres  of  land 
owned  by  the  plaintiffs.  The  residue  of  the  aforesaid  450  acres 
of  land  was  worth  $2300,  when  the  policy  in  question  was 
issued  to  the  plaintiffs.  The  plaintiffs  gave  a  mortgage  to 
Ring  on  the  213  acres  of  land,  dated  April  Ist,  1851,  to  secure 
the  payment  of  $4000,  in  two,  four,  six  and  eight  years,  vith 
interest  annually ;  which  mortgage  had  been  assigned  to  Dan- 
iel Bates,  and  was  outstanding  and  unpaid  when  the  policy  in 
question  was  issued. 

The  action  was  tried  at  the  Tompkins  circuit,  in  January, 
1857,  when  the  foregoing  facts  were  proved,  and  the  value  of  the 
property  burned  was  shown.  The  plaintiffs'  counsel  requested 
the  judge  who  presided  on  the  trial  to  hold,  as  matter  of  law,  that 
for  the  purposes  of  this  suit,  the  mortgage  executed  by  Tetrie 
and  wife  to  the  savings  bank,  on  the  450  acres  of  land  before 
mentioned,  was  not  a  lien  or  incumbrance  upon  tbe  213  acres 
of  the  same  land  that  was  conveyed  by  Petrie  to  Ring)  wd  by 
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the  latter  to  the  plaintiffs,  and  on  which  the  insured  property 
was  situated.  But  the  judge  refused  so  to  hold,  and  the  plain- 
tiffs' counsel  excepted.  The  plaintiffs'  counsel  requested  the 
judge  to  hold,  as  matter  of  law,  that  as  there  was  no  direction 
on  the  part  of  the  plaintiffs,  or  authority  given  by  them,  to 
(Van  Gamp)  the  agent  of  the  defendants,  to  insert  in  the  appli- 
cation any  thing  about  incumbrances,  or  authority  to  insert 
what  was  stated  therein  by  said  agent,  the  plaintiffs  were  not 
bound  by,  or  to  be  held  responsible  for,  such  statement.  The 
judge  refused  so  to  hold,  and  the  plaintiffs'  counsel  excepted. 
The  plaintiffs'  counsel  requested  the  judge  to  hold  that  Van 
Camp,  in  making  the  statement  in  the  application  in  regard  to 
incumbrances,  without  the  knowledge,  direction  or  consent  of 
the  plaintiffs,  did  not  act  as  the  agent  of  the  plaintiffs.  The 
judge  refused  so  to  hold,  and  the  plaintiffs'  counsel  excepted. 
The  judge  held  and  decided  that  the  plaintiffs  were  bound  by, 
and  were  to  be  held  responsible  for,  the  acts  of  Van  Camp,  in 
taking  the  application  for  the  policy,  and  the  statement  made 
by  him  therein.  And  that  in  making  the  statement  in  the  ap- 
plication in  regard  to  incumbrances,  Van  Camp  acted  as  the 
agent  of  the  plaintiffs.  To  which  ruling  and  decision  the  plain- 
tiffs' counsel  excepted.  The  plaintiffs'  counsel  requested  the 
judge  to  hold  and  decide  that  as  the  mortgage,  given  by  the 
plaintiffs  to  Elihu  Ring,  was  the  only  lien  or  incumbrance  upon 
the  property  destroyed,  available  in  this  action,  a  mere  misno- 
mer in  the  application,  calling  it  the  Petrie  mortgage  instead 
of  the  Ring  mortgage,  could  not  invalidate  the  policy.  The 
judge  refused  so  to  decide,  and  the  plaintiffs'  counsel  excepted. 
The  plaintiffs'  counsel  requested  the  judge  to  hold  that  notwith- 
standing the  incui)nbrances  upon  the  real  estate,  as  the  personal 
property  was  unincumbered,  the  plaintiffs  were  entitled  to  re- 
cover the  value  of  the  personal  property,  covered  by  the  policy 
and  destroyed  by  the  fire.  But  the  judge  refused  so  to  hold, 
and  the  plaintiffs'  counsel  excepted. 

The  judge  held  and  decided,  that  in  consequence  of  the  in- 
cumbrances upon  the  real  property,  the  plaintiffs  were  not  en- 
titled  to  recover  either  for  the  real  or  personal  property 
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destroyed,  or  any  part  thereof.  To  which  ruling  and  decision 
the  plaintiffs'  counsel  excepted.  The  judge  thereupon  nonsuit- 
ed the  plaintiffs.  To  which  ruling  the  plaintiffs'  counsel  ex- 
cepted. The  plaintiffs'  counsel  made  a  bill  of  exceptions,  which 
the  judge  directed  to  be  heard  in  the  first  instance  at  the  gen- 
eral term,  and  stayed  the  entry  of  judgment  in  the  mean  time. 
The  cause  was  argued  at  the  general  term,  on  the  plaintifi' 
motion  for  a  new  trial. 

/.  McGnire^  for  the  plaintiffs. 

Dana^  Beers  ^  Uowardy  for  the  defendants. 

By  the  Courts  Balcom,  J.  It  was  understood  between  Van 
Camp  and  the  plaintiff*  from  whom  he  received  the  application 
for  the  policy  in  question,  that  it  was  not  completed  when  he 
took  it,  and  that  he  was  to  "  fill  out  the  rest  of  it  when  he  got 
where  he  could  write."  This  understanding  constituted  Van 
Camp  the  plaintiffs'  agent  to  complete  the  application ;  and 
although  nothing  passed  between  him  and  the  plaintiff  with 
whom  he  did  the  business,  in  regard  to  incumbrances  on  the 
property  to  be  insured,  the  plaintiffs  are  responsible  for  all  that 
he  afterwards  inserted  in  the  application  to  make  it  complete, 
including  the  words,  "there  is  no  incumbrance  except  the 
Petrie  mortgage."  Van  Camp  must  have  understood,  from  what 
was  said  when  he  took  the  application  for  the  policy,  that  he 
was  to  insert  in  it  whatever  he  should  deem  proper  to  make 
it  perfect,  "  when  he  got  where  he  could  write,"  or  he  would 
not  have  inserted  the  sentence  in  it  as  to  incumbrances.  The 
plaintiffs  must  suffer  for  this  act  of  Van  Camp,  on  the  prin- 
ciple that  where  one  of  two  innocent  parties  must  suffer  from 
the  improper  act  of  a  third,  the  one  shall  suffer  who  has  en- 
abled such  third  person  to  do  the  act.  (6  Wend.  620.  18 
trf.  572.  23?U  268.  1  HW,  307.  2  «rf.  465.  7  Pa^c,  69.) 
The  plaintiffs,  by  permitting  Van  Camp  to  complete  the  ap- 
plication in  their  absence,  enabled  him  to  insert  the  &lfle 
Statement  in  it,  that  there  was  no  incumbrance  on  the  prop> 
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erty  to  be  insured,  except  the  Petrie  mortgage ;  and  they  must' 
saffer  the  consequences  of  that  act. 

The  application  T^ras  made  a  part  of  the  policy,  by  an  ex- 
press reference  therein  to  it,  as  forming;'  a  part  of  it.  The 
conditions  annexed  to  the  policy  also  formed  a  part  of  it  by  an 
equally  express  reference  therein  to  them.  One  of  the  con- 
ditions required  the  plaintiffs  to  state,  in  their  application, 
"  the  nature  and  amount  of  incumbrances,  if  any,"  on  the  prop- 
erty to  be  insured ;  and  it  declared  that  *^  any  misstatement 
or  concealment  relative"  to  the  same  should  "render  the  insur- 
ance void,  the  validity  of  the  policy  being  based  thereon." 
Another  condition  was,  that  there  should  be  no  waiver  or  eva- 
sion of  any  of  the  printed  terms  and  conditions  of  the  policy. 
When  the  policy  was  issued  there  were  two  mortgages  on  the 
real  estate  upon  which  the  property  insured  was  situated  :  one 
that  was  executed  by  J.  W.  Petrie  to  the  Utica  Savings  Bank, 
on  which  $1000  remained  unpaid  ;  and  one  that  the  plain tiifs 
gave  to  Elihu  Ring,  on  which  $4000  remained  unpaid.  As 
there  was  such  an  incumbrance  on  the  premises  as  the  one 
mentioned  in  the  application  for  the  policy,  the  application  must 
be  construed  to  refer  to  that,  although  it  was  only  a  nominal 
lien  on  the  premises,  and  though  it  might  perhaps  be  regarded 
as  no  lien  at  all,  if  it  had  not  been  mentioned.  The  statement 
in  the  application,  that  there  was  "  no  incumbrance  except  the 
Petrie  mortgage,"  was  an  express  warranty  by  the  plaintiffs 
against  other  incumbrances,  and  the  warranty  was  broken  by 
reason  of  the  existence  of  the  mortgage  upon  the  premises 
which  the  plaintiffs  gave  to  Ring  ;  and  such  breach  of  the  war- 
ranty rendered  the  policy  void.  It  has  been  held  that  the 
stipulations  in  the  application  amount  to  an  express  warranty 
where  the  application  is  referred  to  in  the  policy  for  a  more 
particular  description  of  the  property  insured,  and  as  forming 
a  part  of  the  policy,  {Egan  v.  The  Mu.  Ins,  Co,  of  the  City 
and  Co.  of  Albany^  5  Denio,  326.  Murdoch  v.  Chenango  Co. 
Mu,  Ins,  Co,^  2  Conist.  210.  Wilson  v.  Herkimer  Co.  Mu, 
Ins.  Co.,  2  SeldeHj  63.  Jennings  v.  Chenango  Co,  Mu,  Ins. 
Co,^  2  Denio,  75.    3  Hill,  501.     Duncan  v.  Sun  Fire  Ins. 
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Co.j  6  Wend,  488.  Sexton  v.  Montgomery  Ins.  Co.^  9  Barh, 
191.  Kennedy  v.  St,  Lawrence  Co.  Mu,  Ins.  Co.,  10  id.  285. 
West/all  V.  Hudson  River  F.  Ins.  Co.,  2  Kern.  289.  A/ead 
V.  N.  Western  Ins.  Co.,  3  Selden,  530.  Tf^a/Z  v.  East  River 
Mu.  Ins.  Co.,  Id.  370.  Bnrriit  v.  Saratoga  Mu.  F.  Ins.  Co., 
6  Hill,  188.  2  Cow«^  43.  Trench  v.  Chenango  Co.  Mu.  Ins. 
Co.,  7  M7/,  122.)  The  case  of  the  Farmers^  Ins.  and  Loan 
Co.  V.  Snyder.  (16  Wend.  481,)  does  not  show  that  the  state- 
ment in  the  plaintiffs'  application,  as  to  incumbrances,  was  a 
mere  representation,  and  if  it  did  the  authoritfes  above  cited 
show  that  it  could  not  be  followed. 

Another  question  is  presented  by  the  bill  of  exceptions,  and 
that* is,  although  the  policy  was  void  as  to  the  insurance  on  the 
house,  was  it  good  as  to  the  insurance  on  the  furniture  that 
was  in  the  house  ?  There  was  no  incumbrance  on  the  furni- 
ture. If  the  case  of  Trench  v.  The  Chenango  Co.  Mu.  Ins. 
Co.,  (7  Hill,  122,)  is  good  law,  the  plaintiffs  were  entitled  to 
recover  for  the  furniture  that  was  burned  in  the  house.  But 
that  case  has  been  shaken  too  much  by  the  court  of  appeals,  in 
Wilson  V.  The  Herkimer  Co.  Mu.  Ins.  Co.,  (2  Selden,  53,)  to 
be  followed ;  and  the  case  of  Brown  v.  The  People^s  Mu.  Ins. 
Co.,  (11  Cushing,  280,)  is  in  conflict  with  it.  The  weight  of 
authority  is  that  the  policy  in  question  was  invalid  as  to  the 
personal  as  well  as  the  real  estate,  and  we  must  hold  that. the 
entire  policy  was  void. 

The  plaintiffs'  motion  for  a  new  trial  must  be  denied,  with 
costs. 

Decision  accordingly. 

[Tompkins  General  Term,  October  20, 1867.  Gray,  Mason  and  Bakom, 
Justices.] 
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Where,  in  an  action  to  recover  the  possession  of  personal  property,  the  com-    ^       '  '^^^     kiir 
plaint  alleges  that  the  property  is  of  the  value  of"  ahoui  $IZ0"  which  allegar    !     «-   ADM13 
tion  is  not  cony-overted  by  the  answer,  it  is  not  erroneous  to  permit  the 
defendant  to  show  its  true  value. 

The  declarations  of  a  former  owner  of  property,  made  subsequent  to  an  alleged 
gift  or  transfer  thereof  by  him,  are  not  admissible  evidence  in  an  action  by 
his  administrator  against  the  person  claiming  to  hold  such  property  under  and 
by  virtue  of  such  gift  or  transfer. 

If,  in  such  an  action,  the  defendant,  in  his  answer,  denies  that  the  plaintiff's  in- 
testate, at  the  time  of  his  death,  owned  or  was  in  possessioi/  of  the  property, 
he  may,  on  the  trial,  claim  and  establish  a  title  to  the  property  by  gift  from 
the  intestate ;  especially  after  the  plaintiff  has  himself  proved  that  the  de- 
fendant had  claimed  the  properly  as  a  gift  from  the  intestate. 

The  defendant  is  not  estopped  by  the  defense  set  up  in  the  answer,  that  he'  pur- 
chased the  property  from  the  plaintiff's  intestate,  from  availing  himself  at  the 
trial  of  another  defense,  which  the  plaintiff 's  evidence  tends  to  establish,  for 
the  reason  that  such  other  defense  was  a  bar  to  the  action,  under  a  denial  in 
the  answer. 

As  a  general  rule  it  is  not  necessary  for  a  defendant  in  an  action  brought  to  recover  * 

the  possession  of  personal  property,  to  claim  special  damages,  in  his  answer,  to 
entitle  him  to  recover  them,  for  the  taking  and  detention  of  his  property  from 
him,  by  the  plaintiff. 

A  gift,  inter  vivos,  of  property  capable  of  actual  delivery,  does  not  pass  the  title,  | 
without  a  delivery. 

THIS  action  was  brought  by  the  plaintiff,  as  administrator 
with  the  will  annexed  of  John  Woodruff,  deceased,  to  recover 
the  possession  of  a  gray  mare,  which  the  defendant  had  in  his 
possession  at  the  time  the  action  was  commenced.  It  was  al- 
leged in  the  complaint  "  that  the  deceased,  previous  to  and  at 
the  time  of  his  death,  owned  and  was  in  possession  of"  the  gray 
mare  in  question,  and  that  the  deceased  raised  her.  That  the 
plain-tiff  as  administrator  with  the  will  annexed  of  the  deceased 
became  the  owner  and  entitled  to  the  possession  of  the  goods 
and  chattels  of  the  deceased  ;  and  that  as  such  administrator  he, 
on  the  7th  day  of  August,  1856,  demanded  of  the  defendant  the 
possession  of  the  mare,  she  then  being  in  his  possession,  but 
that  the  defendant  refused  to  deliver  the  mare  to  the  plaintiff; 
and  that  the  defendant  wrongfully  detained  the  mare  from  the 
plaintiff;  and  that  the  mare  was  of  the  value  of  about  one  hun- 
VoL.  XXV.  64 
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dred  and  thirty  dollars.  The  complaint  contained  the  appro- 
priate demand  for  judgment. 

The  answer  first  stated  that  the  defendant  denied  that  John 
Woodruff,  at  the  time  of  his  death,  owned,  or  that  he  was  in  pos- 
session of,  the  gray  mare.  The  answer  also  contained  the  follow- 
ing denials  of  the  defendant,  viz :  And  he  denies  that  the  plaintiff, 
as  such  administrator,  became  the  owner  or  entitled  to  the  pos- 
session of  the  goods  and  chattels  of  the  deceased.  And  the 
defendant  denies  that  he  wrongfully  detains,  or  that  he  has 
wrongfully  detained,  the  gray  mare  from  the  plaintiff.  The  de- 
fendant alleged  in  the  answer,  that  the  gray  mare,  at  the  time 
of  the  commencement  of  this  action  and  for  a  long  time  prior 
thereto,  was  the  property  of  the  defendant ;  that  the  defendant 
purchased  the  mare  of  John  Woodruff,  deceased,  in  the  month 
of  November.  1854,  and  then  and  there  paid  him  for  the  mare 
in  money,  the  sum  of  $61,  that  being  the  purchase  price  of  the 
mare  then  and  there  agreed  upon  between  the  defendant  and  the 
deceased.  There  was  no  denial  in  the  answer  of  the  allegation 
in  the  complaint  touching  the  value  of  the  mare  ;  nor  was  there 
any  claim  in  the  answer  as  to  her  value ;  neither  did  the  answer 
contain  any  claim  of  title  to  the  mare  by  gift  from  the  deceased. 
But  the  answer  contained  a  demand  for  judgment  against  the 
plaintiff  for  the  return  of  the  mare  or  the  value  thereof,  together 
with  damages  and  costs.     The  pleadings  were  verified. 

The  action  was  tried  at  the  Otsego  circuit  in  December,  1856. 
The  plaintiff  proved  that  he  was  administrator  with  the  will  an- 
nexed of  John  Woodruff,  deceased.  That  Woodruff  died  in  Feb- 
ruary, 1856,  on  a  farm  in  Middlefield,  on  which  he  had  lived  a 
number  of  years.  That  the  defendant  was  a  son-in-law  of  the 
deceased,  and  had  lived  in  the  house  with  the  deceased  for  a  jear 
prior  to  his  death,  and  was  so  living  with  him  when  he  died,  and 
continued  afterwards  to  live  in  the  same  house.  That  the  de- 
ceased raised  the  gray  mare  from  a  colt,  and  that  she  remained 
on  the  farm  till  he  died.  The  plaintiff  then  rested  his  case. 
The  defendant  then  proved  that  he  used  and  took  care  of  the 
mare  after  he  went  to  live  with  the  deceased,  until  he  died;  and 
that  the  deceased  had  stated  to  several  witnesses,  in  1855,  that 
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the  defendant  owned  the  mare ;  that  she  belonged  to  the  defend* 
ant ;  that  he  (deceased)  had  no  interest  in  her ;  and  one  of  the 
defendant's  witnesses  testified  that  the  deceased  told  him,  in  De- 
cember, 1855,  or  January,  1856,  that  he  had  sold  the  gray  mare 
to  the  defendant.  The  defendant's  counsel  put  this  question  to 
one  pf  his  witnesses :  "  What  was  the  gray  mare  worth  ?"  To 
which  the  plaintiff's  counsel  objected,  on  the  ground  that  her 
yalue  was  not  put  in  issue  by  the'  pleadings.  The  judge  over* 
ruled  the  objection  and  the  counsel  for  the  defendant  excepted, 
and  the  witness  testified  that  the  mare  was  worth  $150.  The 
defendant  proved  by  another  witness,  subject  to  a  similar  objec- 
tion, that  the  mare  was  worth  $150.  The  mare  was  taken  from 
the  defendant's  possession  by  the  sheriff,  in  virtue  of  papers 
issued  in  this  action,  and  delivered  to  the  plaintiff  on  the  7th  or 
8th  of  August.  1856.  The  defendant  proved  that  by  the  taking 
of  the  mare  away  from  him  he  was  left  without  a  team,  and  that 
she  was  taken  from  him  before  he  had  got  in  all  his  hay  and 
grain ;  that  he  lived  in  a  farming  district,  and  it  was  very  diffi- 
cult to  hire  a  horse.  The  defendant's  counsel  then  asked  a  wit- 
ness, what  the  use  of  the  mare  was  worth  from  the  time  she  was 
taken  from  the  defendant.  This  was  objected  to  by  the  plain- 
tiff's counsel,  on  the  ground  that  it  was  not  the  proper  measure 
of  damages ;  also  because  it  was  immaterial  and  irrelevant,  and 
because  no  special  damage  was  set  up  in  the  pleadings.  The 
judge  overruled  the  objection,  and  the  plaintiff's  counsel  ex- 
cepted. The  witness  answered,  that  the  mare's  use  from  the  8th 
of  August  to  the  time  of  the  trial,  was  worth  from  $40  to  $45. 
The  plaintiff,  in  reply  to  the  defendant's  evidence,  proved  by 
George  C.  Clark  that  the  defendant  told  him,  in  March,  1855, 
he  wished  the  deceased  would  get  a  mate  to  the  mare  and  then 
they  would  have  a  good  team.  That  in  June,  1855,  the  defend- 
ant said  he  had  bought  the  mare  of  the  deceased  and  had  given 
him  $100  for  her,  or  had  agreed  to  pay  $100  for  her,  and  that 
in  September  of  the  same  year  the  defendant  said  the  deceased 
had  made  him  a  present  of  the  mare,  or  had  given  the  mare  to 
him.  The  plaintiff  also  proved  by  other  witnesses,  that  in  July 
or  August,  1855,  the  defendant  said  that  the  deceased  had  given 
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the  mare  to  his  wife,  but  that  he  wanted  her  kept  on  the  fcrm. 
That  in  the  summer  of  1855  the  defendant  said  the  mare  was 
given  to  him  by  his  father-in-law.  That  in  October,  1855,  vhile 
the  mare  was  standing  in  the  stable  beside  another  horse,  the 
defendant  said  if  the  horses  were  his  he  would  not  feed  them 
any  oats.  That  in  September,  1855,  the  defendant  said  if  the 
mare  was  his  he  would  get  a  mate  to  her.  That  in  March,  1856, 
the  defendant  said  the  mare  was  given  to  him,  and  he  was  re- 
quested to  keep  her  on  the  farm.  That  in  the  summer  of  1856 
the  defendant  said  the  mare  was  his,  bat  that  he  did  not  wish  to 
sell  her,  as  she  was  raised  on  the  farm  by  his  father-in-law,  i^ho 
had  given  her  to  his  wife. 

The  plaintiff's  counsel  offered  to  show  that  in  the  fall  of  1855 
the  deceased  applied  to  a  witness  to  hire  him  to  break  the  mare 
for  him.  He  again  offered  to  show  that  the  deceased,  in  the  fall  of 
1855,  contracted  to  sell  the  mare  to  a  witness.  He  again  offered 
to  show  that  after  August,  1855,  a  witness  applied  to  the  de- 
ceased to  buy  the  mare  of  him,  and  that  he  then  said  he  did  not 
wish  to  sell  her,  as  he  intended  to  get  a  mate  to  her  and  keep 
her  on  the  farm.  He  also  offered  to  prove  other  declarations  of 
the  deceased.  The  offers  above  mentioned  were  severally  ob- 
jected to  by  the  defendant's  counsel  on  the  ground  that  the 
defendant  was  not  present,  and  were  severally  rejected  by  the 
judge,  and  his  rulings  were  severally  excepted  to  by  the  plain- 
tiff's counsel. 

It  was  proved  that  the  defendant  married  a  daughter  of  the 
deceased  before  or  soon  after  he  went  to  live  with  him.  The 
plaintiff's  counsel  offered  to  show  by  a  witness  that  the  defend- 
ant said,  two  or  three  days  previous  to  his  marriage,  that  the  mare 
belonged  to  the  deceased.  The  judge  rejected  the  evidence  as 
immaterial,  and  the  plaintiff's  counsel  excepted.  The  plaintiff's 
counsel  called  the  attention  of  the  judge  to  the  answer,  by  which 
the  defendant  claimed  title  to  the  mare  in  question  by  purchase 
from  the  deceased  in  November,  1854,  for  the  price  paid  of  $61; 
and  the  judge  ruled  that  the  allegation  as  to  the  time  of  acquir- 
ing such  title  was  not  material  for  any  purpose :  to  which  the 
plaintiff's  counsel  excepted.    The  judge  also  ruled,  near  the 
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close  of  the  evidence  which  the  plaintiff  gave  in  reply  to  the 
defendant's  evidence,  that  the  defendant  might  claim  and  estab- 
lish title  to  the  mare  by  gift  from  the  deceased,  under  the  answer ; 
to  which  the  plaintiff's  counsel  excepted.  After  the  evidence 
was  closed,  the  plaintiff's  counsel  asked  the  judge  to  direct  the 
jury  to  render  a  verdict  in  favor  of  the  plaintiff,  finding  the  title 
to  the  mare  to  be  in  the  plaintiff;  which  the  judge  refused  to 
do,  and  the  plaintiff's  counsel  excepted.  The  plaintiff 's  counsel 
also  asked  the  court  to  charge  the  jury,  that  the  defendant  hav* 
ing  by  his  answer  claimed  title  to  the  mare  by  purchase  for  a 
coasideration  paid  by  him,  could  not  then  claim  it  as  a  gift  from 
the  deceased ;  but  the  judge  refused  so  to  charge,  to  which  re- 
fusal the  plaintiff's  counsel  excepted.  The  plaintiff's  counsel 
also  requested  the  judge  to  charge  the  jury,  that  there  was  no 
evidence  of  an  executed  or  valid  gift  of  the  mare  by  the  deceas- 
ed; the  judge  refused  so  to  charge,  and  the  plaintiff's  counsel 
excepted. 

The  judge  charged  the  jury,  that  when  the  plaintiff  rested  he 
had  established  his  title,  and  a  right  to  the  possession  of  the 
mare,  as  the  administrator  of  the  deceased,  and  had  made  out  a 
perfect  right  of  action  therefor  against  the  defendant ;  and  that 
the  only  question  for  the  jury  to  determine  was  whether  the  de- 
fense had  been  sustained  by  the  evidence,  or  in  other  words 
whether  a  transfer  of  the  title  to  the  mare  by  the  deceased  to 
the  defendant  had  been  established  by  the  evidence.  The  judge 
also  charged  the  jury,  that  if  they  were  satisfied  by  the  evidence 
that  the  mare  was  given  or  sold  to  the  defendant  by  the  deceased, 
and  there  was  a  delivery  thereof  to  the  defendant,  then  the  de- 
fendant had  established  his  title  to  the  mare  and  was  entitled  to 
their  verdict ;  to  which  the  plaintiff's  counsel  excepted.  The 
judge  also  charged  the  jury,  that  to  constitute  a  valid  gift,  a 
delivery  of  the  property  was  essential,  but  that  there  need  not 
be  an  actual  delivery  ;  that  it  would  be  sufficient  if  the  owner 
had  given  over  the  dominion  and  control  of  the  property  to  the 
donee,  although  as  in  this  case,  it  had  been  kept  on  the  farm  of 
the  donor  and  used  by  the  defendant  upon  his  farm  and  in  his 
employ  from  that  time,  provided  the  deceased  had  given  over 


51Q  OASES  IN  THE  SUPREME  COUET. 


Woodruffs.  Cook. 


the  entire  dominion  and  control  of  the  mare  to  the  defendant ; 
to  which  the  plaintiff 's  counsel  excepted.  The  judge  also  charged 
the  jury,  that  such  a  delivery  as  would  be  required  as  against 
a  creditor  or  subsequent  purchaser  in  good  faith  was  not  neces- 
sary in  this  case  to  establish  a  valid  gift  between  the  parties  to 
it,  but  that  it  would  be  sufficient  if  the  deceased  did  actually 
part  with  the  dominion  and  control  of  the  mare,  and  yield  up 
the  dominion  and  control  thereof  to  the  defendant ;  to  which 
the  plaintiff's  counsel  excepted.  J 

It  did  not  appear  from  the  bill  of  exceptions  that  the  judge 
was  requested  to  charge,  or  that  he  did  charge,  the  jury  at  all  on 
the  question  of  the  value  of  the  mare,  or  as  to  the  defendant's 
damages  for  her  detention  by  the  plaintiff.  The  jury,  after  de- 
liberating, rendered  their  verdict,  whereby  they  found  the  title 
to  the  mare  to  be  in  the  defendant ;  and  they  assessed  the  value 
thereof  at  $150,  and  the  defendant's  damages  for  taking  and  de- 
taining the  same  at  $10. 

Judgment  was  entered  in  favor  of  the  defendant  on  the  vci> 
diet,  and  the  plaintiff  appealed  therefrom  to  the  general  term. 

James  E.  Dewey^  for  the  plaintiff. 

D.  C  Bates,  for  the  defendant. 

By  the  Court,  Balcom,  J.  The  allegation  in  the  complaint, 
respecting  the  value  of  the  mare,  not  controverted  by  the  answer, 
is  that  the  mare  was  '^  of  the  value  of  about  one  hundred  and 
thirty  dollars :"  Hence  the  judge  committed  no  error  in  permit- 
ting the  defendant  to  show  her  true  value.  Perhaps  the  plain- 
tiff might  have  required  the  judge  to  instruct  the  jury  that  they 
could  not,  under  the  pleadings,  assess  the  value  of  the  mare  at 
a  sum  exceeding  $130,  but  that  question  is  not  in  the  case. 

The  judge  did  not  err  in  rejecting  the  plaintiff's  offer  to 
prove  that  John  Woodruff,  deceased,  applied  to  a  witness  to 
hire  him  to  break  the  mare  for  himself,  and  that  he  con- 
tracted to  sell  her  after  the  time  when  the  defendant  claimed 
the  deceased  gave  or  sold  her  to  him.  {Phcenix  v.  Dey^b 
John.  412.     Sprague  v.  Kneeland,  12  Wend,  161.    Brawn  y. 
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MdiUer,  2  Kernatij  118.)  That  the  mare  was  kept,  at  the  time 
of  the  alleged  gift  or  sale,  and  afterwards,  upon  the  farm  of 
Woodruff,  where  the  defendant  labored  for  him^nd  lived,  or  that 
a  case  of  dojibt  was  made  by  the  evidence,  whether  Woodruff 
had  ever  given  or  sold  the  mare  to  the  defendant,  did  not  render 
the  evidence  offered  competent  for  the  plaintiff.  The  decisions 
cited  in  1  Cowen  ^  HilPs  Notes,  pp.  600,  661,  662,  which  seem 
to  hold  that  the  declarations  of  the  alleged  donor  are  evidence 
against  the  donee  where  there  is  doubt  as  to  whether  a  gift  has 
been  established,  conflict  with  principles  well  established  in  this 
state,  and  should  not  be  followed. 

The  judge  correctly  held  that  the  defendant  might  claim  and 
establish  a  title  to  the  mare  by  gift  from  John  Woodruff,  deceas- 
ed, under  the  answer.  He  did  not  so  decide  until  after  the 
plaintiff  had  proved,  by  several  witnesses,  that  the  defendant 
had  said  Woodruff  gave  the  mare  to  him.  One  issue  in  the  ac- 
tion was  whether  Woodruff  owned  the  mare  at  the  time  of  his 
death.  The  plaintiff's  evidence,  that  the  defendant  had  said 
Woodruff  gave  the  mare  to  him,  tended  to  establish  that  Wood- 
ruff did  not  own  her  when  he  died.  The  plaintiff,  in  attempting 
to  disprove  the  defense  that  the  defendant  purchased  the  mare 
of  the  deceased,  was  so  unfortunate  as  to  give  evidence  that 
tended  to  establish  another  defense  which,  if  sustained  was  fa- 
tal to  the  action  under  the  denial  in  the  answer,  that  Woodruff, 
at  the  time  of  his  death,  owned  or  was  in  possession  of  the  mare. 
The  defendant  was  not  estopped,  by  the  defense  set  up  in  the 
answer,  that  he  purchased  the  mare  of  Woodruff,  from  availing 
himself  of  another  defense,  at  the  trial,  which  the  plaintiff's  evi- 
dence tended  to  establish,  for  the  reason  that  such  other  defense 
was  a  bar  to  the  action  under  a  denial  in  the  answer.  What 
has  been  said  on  this  point  also  shows  that  the  judge  committed 
no  error  in  his  charge  to  the  jury  upon  this  branch  of  the  case. 

It  was  unnecessary  for  the  defendant  to  set  up  in  his  answer 
fiicts  which  would  entitle  him  to  special  damages  for  the  taking 
and  detention  of  the  mare  from  him  by  the  plaintiff,  to  enable 
him  to  recover  such  damages.  It  is  not  probable  that  the  de- 
fendant knew,  at  the  time  he  interposed  his  answer,  precisely 
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vhat  damages  he  would  sustain  before  the  trial  by  being  deprived 
of  the  use  of  the  mare. 

As  a  general  rule  it  is  not  necessary  for  a  defendant,  in  an 
action  to  recover  the  possession  of  personal  property,  to  claim 
special  damages,  in  his  answer,  to  entitle  him  to  recover  them, 
for  the  taking  and  detention  of  his  property  from  him  by  the 
plaintiff.  The  facts  which  entitle  the  defendant  to  special  dam- 
ages do  not  always  exist  at  the  time  of  answering.  They  may 
afterwards  arise  before  the  trial,  as  may  be  seen  by  the  author- 
ities hereinafter  cited.  It  was  therefore  proper  for  the  defend- 
ant to  prove,  under  his  answer,  what  the  use  of  the  mare  iras 
worth  from  the  time  she  was  taken  from  him  by  the  plaintiff, 
inasmuch  as  the  plaintiff  had  detained  her.  But  whether  the 
defendant's  evidence  was  suflScient  to  entitle  him  to  recover 
for  the  use  of  the  mare  as  damages,  or  whether  he  could  only 
recover  the  interest  on  her  value  from  the  time  the  plain- 
tiff took  her,  as  damages,  are  questions  which  need  not  be  now 
determined,  because  there  is  nothing  in  the  bill  of  exceptions  to 
show  but  that  the  judge  correctly  stated  the  rule  of  damages  to 
the  jury,  as  it  is  established  by  the  adjudications  upon  the  ques- 
tion. {See  Rowley  v.  Gibbs,  14  John.  385 ;  Brizsee  v.  Maybee^ 
21  Wend.  144;  Suydam  v.  Jenkins,  3  Sand.  614.) 

The  charge  of  the  judge  as  to  what  acts  constitute  a  valid  gift 
of  a  chattel,  may  have  misled  the  jury.  Among  his  remarks  is 
one  "  that  there  need  not  bo  an  actual  delivery."  It  is  true  he 
subsequently  qualified  it  somewhat,  but  it  was  nevertheless  un- 
lawful leaven  in  the  charge.  The  mare  was  capable  of  actual 
delivery  by  Woodruff  to  the  defendant ;  and  there  was  no  pre- 
tense of  any  symbolical  delivery  of  her,  or  that  she  was  delivered 
to  another  person  for  him.  She  was  on  the  farm  where  both 
parties  resided  at  the  time  of  the  alleged  gift.  And  in  such  a 
case  Kent  says,  "  without  an  actval  delivery  the  title  does  not 
pass."  (2  Kent's  Com.  438.)  And  all  the  authorities  so  hold. 
{See  Noble  v.  Smith,  2  John.  62 ;  Grangiac  v.  Ardeih  10  ^ 
293 ;  Cook  v.  Husted,  12  id.  188 ;  14  Barb.  243 ;  19  id.  631.) 

The  judge  also  erred  in  rejecting  the  offer  of  the  plaintiff  to 
show  that  the  defendant,  within  two  or  three  days  previous  to 
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his  marriage,  stated  that  the  mare  belonged  to  Woodruff.  His 
marriage  occurred  in  the  fore  part  of  the  year  1855 ;  and  he  al- 
leged in  his  answer,  on  oath,  that  he  piju-chased  the  mare  of 
Woodruff  in  November,  1854.  If  he  stated  in  January  or  Feb- 
ruary, 1855,  that  Woodruff  then  owned  the  mare,  it  was  a  cir- 
cumstance for  the  jury  to  consider  in  determining  the  case.  The 
plaintiff  was  entitled  to  prove  the  alleged  statement,  and  his 
offer  should  have  been  received. 

The  judgment  in  the  action  must  be  reversed  and  a  new  trial 
granted ;  costs  to  abide  the  event. 

Decision  accordingly. 

[Tompkins  General  Term,  October  20, 1867.     Gray,  Mason  and  Balcom, 
Justices.] 


Daniel  D.  Conover  vs.  The  Mayor  &c.  op  New  York, 
Charles  Devlin  and  others. 

Daniel  D.  Conover  vs.  The  Mayor  &c.  op  New  York, 
Charles  Devlin  and  James  C.  Willett,  sheriff,  <kc. 

Where  proceedings  are  instituted  under  the  statute,  (1  R.  S.  125,  ^  61.)  to  com- 
pel the  delivery  of  books  and  papers  helonginr;  or  appertaining  to  a  public  office, 
and  each  party  claims  the  right  to  the  possession  of  the  books  and  papers  and 
denies  the  title  of  the  other,  and  after  a  full  hearing  the  judge  decides  and 
determines  that  the  plaintiff  is  entitled  to  the  books  and  pap^,  and  orders  the 
defendant  to  deliver  the  same  to  him,  such  decision  is  conclusive  and  binding 
upon  the  parties,  until  reversed  or  vacated.     It  is  res  adjudiccUa. 

Such  decision  or  judgment  cannot  properly  be  reviewed,  nor  can  the  question 
decided  be  properly  adjudicated  in  any  collateral  suit  or  litigation  between  the 
parties. 

Where,  in  a  proceeding  under  that  statute,  relative  to  the  books  and  papers  be- 
longing or  appertaining  to  the  office  of  street  commissioner  in  the  city  of 
New  York,  instituted  by  C.  against  D.,  the  city  claimed  to  own  the  books  and 
papei-s,  because  they  were  purchased  for  the  office,  with  its  funds ;  it  was 
held  that  the  books  and  papers  having  been  dedicated  to  the  uses  of  the  office, 
the  city  had  no  right  to  them,  inconsistent  with  the  possession  and  use  of  them 
by  the  lawful  incumbent  of  the  office,  and  could  not  question  his  right  to  the 
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possession  and  use  of  them  for  the  due  exercise  of  the  rights  sod  dnUa  of 
the  office. 

Held  (Hso,  that  the  city,  heing  represented  by  its  counsel,  as  well  as  by  the 
officer,  on  the  hearing  before  the  judge,  it  wa^  concluded,  as  a  privy,  by  the 
decision  of  the  judge  as  to  the  possession  of  the  books  and  papers. 

The  court  first  acquiring  Jurisdiction  of  such  a  proceeding,  its  power  being  ade- 
quate to.  the  administration  of  completo  justice  in  the  premises,  should  re- 
tain its  jurisdiction,  and  confine  the  litigation  to  that  forum. 

This  will  be  done,  not  by  interfering  directly  with  the  action  of  the  other  oonrt, 
but  by  restraining  the  proceedings  of  the  suitors. 

Efforts  by  either  party  (and  particularly  by  the  one  invoking  the  aid  of  the 
court  first  in  possession  of  the  case)  to  divert  the  litigation  to  another  court 
will  be  restrained  by  injunction. 

It  is  most  especially  the  duty  of  the  court  not  to  permit  a  transition  from  it  to 
another  court  by  such  a  party,  after  an  adverse  decision  on  his  claim,  in  the 
court  to  which  resort  is  first  had  by  him. 

The  propriety  of  the  remedy  by  injunction,  in  a  case  of  that  kind,  is  not  affected 
by  the  fact  that  the  court  secondly  resorted  to  has  equity  as  well  as  common 
law  i>owers. 

MOTION,  in  the  first  of  these  suits,  for  an  injunction  against 
the  corporation  of  New  York,  and  Devlin,  their  agents, 
&c.,  restraining  them  from  interfering  with  the  books  and 
papers  belonging  or  appertaining  to  the  office  of  street  commis- 
sioner of  the  city,  and  from  doing  any  thing  to  prevent  their 
delivery  to  the  plaintiff,  or  the  execution  of  the  warrants  issned 
to  compel  such  delivery  ;  except  by  a  review  of  the  proceedings 
under  the  statute,  had  before  Judge  Peabody  ;  and  for  an  in- 
junction against  Bertholf  and  Farrington,  restraining  them  from 
delivering  the  books,  &c.  to  anyperson,  except  pursuayt  to  the 
warrant.  AFso  a  motion,  in  the  second  suit,  that  the  sheriff  be 
enjoined  from  executing  process  issued  in  the  suit  commenced 
in  the  court  of  common  pleas  ;  and  that  Devlin  be  restrained 
from  performing  any  duties  as  street  commissioner  until  his 
right  to  the  office  should  be  established,  on  quo  warranto.  A 
receiver  of  the  books  and  papers  was  also  asked  for,  in  each 
suit,  and  that  he  might  be  directed  to  allow  the  plaintiff  to  nse 
such  books  and  papers.  The  other  material  facts  are  set  forth 
in  the  opinion  of  the  court. 
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C  O^Cotior  and  Jas»  T.  Brady,  for  the  defendants. 

Peabody,  J.  This  litigation  has  its  foundation  in  the  claims 
of  the  plaintiff  Conover  and  the  defendant  Devlin,  respectively, 
to  the  oiffice  of  street  commissioner  of  the  city  of  New  York. 
The  plaintiff  claims  the  oflSce  by  virtue  of  an  appointment  by 
the  governor,  and  the  defendant  Devlin  claims  it  by  virtue  of 
an  appointment  by  the  mayor  and  aldermen^  and  each  claims 
to  be  now  the  actual  incumbent  of  the  office.  No  suit  or  legal 
proceeding  to  test  their  claims  in  this  respect  has  ever  been 
instituted  by  either ;  and  no  adjudication  on  the  subject,  of 
general  obligation  on  them,  or  at  all  obligatory  on  third  per^ 
Bons,  seems  ever  to  have  been  had.  There  are,  however,  apper- 
taining to  said  office  of  street  commissioner,  certain  books  and 
papers,  maps  and  documents,  which  have  been,  and  continue  to 
be,  the  subject  of  litigation  between  them;  and  the  claim  of 
each,  by  virtue  of  the  office,  to  the  custody  and  use  of  them, 
not  only  has  been  the  subject  ^f  legal  proceedings  and  adjudi- 
cation between  them,  but  continues  to  constitute  more  or  less 
directly  the  basis  of  these  and  the  several  other  suits  which 
will  have  to  be  considered  herein. 

On  the  19th  day  of  June,  1857,  Conover  applied  to  me  as  a 
justice  of  the  supreme  court,  under  section  61,  of  1  R.  S., 
p.  125.  for  an  order  directing  Devlin  to  show  cause  why  he 
should  not  be  compelled  forthwith  to  deliver  to  him  (Conover) 
the  books  and  papers,  maps  and  documents  belonging  or  apper- 
taining to  said  office  of  street  commissioner  of  the  city  of  New 
York.  That  order  was  made,  and  was  returnable  on  the  23d 
day  of  June ;  and  the  examination  of  the  subject,  including  the 
taking  of  testimony  and  arguments  of  counsel,  was  proceeded 
with  from  day  to  day  until  the  29th  ;  and  my  decision  was 
finally  made,  that  said  Conover  was  entitled  to  said  books  and 
papers,  and  an  onler  was  made  that  Devlin  should  deliver  them 
accordingly  forthwith.  On  the  hearing  and  trial,  Mr.  Conover 
was  represented  by  Mr.  Wm.  Curtis  Noyes  and  Mr.  D.  D. 
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Field,  and  Mr.  Devlin  by  Mr.  James  T.  Brady  ;  and  the  dty 
of  New  York,  though  not  a  party  to  the  record,  but  claiming 
to  be  interested  in  the  question,  Was  represented  throughout, 
by  Mr.  Busteed,  corporation  counsel,  and  Mr.  D.  E.  Sickles. 
In  that  proceeding  the  whole  subject  of  controversy  ivaa  the 
right  to  the  possession  and  use  of  the  books  and  papers,  maps 
and  documents  belonging  or  appertaining  to  the  oflSce  of  street 
commissioner ;  the  plaintiff  herein  claiming  to  recover  posses- 
sion of  them,  and  the  defendant  (Devlin)  denying  the  right  of 
the  plaintiff,  and  claiming  himself  to  be  entitled  to  retain  and 
continue  the  use  and  custody  of  them.  That  was  a  direct  pro- 
ceeding between  the  parties.  The  only  question  tried  was  the 
right  of  the  parties,  respectively,  to  the  books  and  papers,  &c. 
The  plaintiff  claimed  the  right  to  them.  The  defendant  denied 
the  title  of  the  plaintiff,  and  asserted  his  own  title  to  them. 
The  plaintiff  in  reply  denied  the  title  of  the  defendant  and 
re-asserted  his  own  right.  Each  asserted  his  own  title  and  de 
nied  the  title  of  the  other,  and  the  issues,  thus  joined,  were 
triecj  with  much  care  and  deliberation,  and  decided.  That  de- 
cision has  never  been  reviewed,  as  by  law  it  might  have  been, 
by  an  appellate  or  revisory  tribunal ;  has  never  been,  in  any 
manner,  reversed  or  vacated  ;  and  accordingly,  the  judgment 
there  pronounced  is  in  full  force  and  obligatory  upon  the  par- 
ties. It  may  be  correct,  or  it  may  be  erroneous ;  and,  as  to  its 
binding  effect  upon  the  parties,  while  it  remains,  it  is  not  im- 
portant whether  it  is  the  one  or  the  other.  Neither  party  has 
appealed  from  it,  and  as  to  each,  it  is  now,  I  suppose,  conclusive. 
No  other  proceeding  or  suit,  to  the  same  end,  has  been  insti- 
tuted, and  the  decision  or  judgment  then  rendered  cannot  prop- 
erly be  reviewed,  nor  can  the  question  there  decided  properly 
be  re-adjudicated  in  any  collateral  suit  or  litigation  between  the 
parties.  It  may  be  reviewed  in  a  proper  manner,  (by  certiorari 
for  instance,)  and,  if  incorrect,  may  be  reversed  ;  but  that  must 
be  by  a  direct  proceeding  for  the  purpose.  Until  that  is  done, 
however,  it  remains  a  valid  and  conclusive  judgment,  determining 
the  rights  of  the  parties  in  the  premises ;  as  does,  indeed,  the 
decision  of  every  court,  even  the  humblest  in  the  land,  until 
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reversed  or  vacated.  This  proposition  I  do  not  understand  is  by 
any  one,  in  any  manner,  denied.  It  may,  at  times,  in  the  liti- 
gation that  has  followed,  have  been  forgotten  or  lost  sight  of, 
and  thus  have  been  disregarded  for  a  time,  but  I  am  not  aware 
that  any  one  has  ventured  to  gainsay  it,  or  claimed  the  reverse 
-of  it.  For  the  purposes  of  these  suits,  then,  that  judgment  is 
conclusive  upon  the  rights  of  the  parties,  Conover  and  Devlin, 
to  the  books  and  papers,  6cc. 

The  city^  although  represented  on  that  trial,  and  throughout 
the  whole  of  it,  by  counsel,  and  heard  at  full  length,  still,  if  it 
have  any  rights  not  represented  by  the  direct  parties  to  the 
suit,  is  not  concluded  as  one  of  the  parties  to  the  record.  It 
could  only  assert  its  rights,  and  controvert  the  claims  it  should 
deem  adverse  to  them,  through  the  medium  or  representation  of 
one  or  the  other  of  the  parties  to  the  record.  So  far,  therefore, 
as  its  rights  were  properly  represented  by  either  of  those  par- 
ties, the  city  also  is  concluded,  but  as  to  any  other  rights  not 
so  represented  it  is  not  concluded.  In  other  words,  although 
the  city  was  present  by  its  counsel,  and  heard  at  length  through- 
out the  trial,  it  could  only  be  heard  on  the  subject  in  contro- 
versy— the  rights  of  the  parties  to  the  proceeding.  It  could 
not  set  up  its  own  rights  not  connected  with  those  of  either 
party,  if  it  had  any  such.  It  could  take  part  in  the  discussion 
and  trial  of  the  questions  embraced  in  the  record  before  the 
court,  and  advocate  or  oppose  the  claims  of  either  party ;  but 
that  is  all  it  could  do.  The  issues  joined  there  are  the  only 
issues  to  which  the  city  could  speak,  and  on  them  only  was  it 
heard.  So  far,  therefore,  as  a  decision  for  or  against  one  of 
these  parties  binds  it  as  being  represented  there  by  the  party 
as  to  the  right  passed  upon,  it  is  concluded.  In  short,  that, 
like  any  other  judgment,  binds  conclusively  only  the  parties  to 
it,  and  their  privies.  If  the  city  have  rights  to  that  property 
independent  of  the  office  and  of  the  officer,  those  rights  remain, 
probably,  unaffected.  It  is  true  that  a  want  of  jurisdiction 
would  invalidate  all  I  did  there,  as  to  the  pnrtics  as  well  as  stran- 
gers, but  that  objection  is  not  taken  here  either  in  the  pleadings, 
or  the  points  submitted,  nor  was  it  taken  on  the  argument.    My 
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jurisdiction  in  that  matter,  then  mnst  be  deemed  to  be  admit- 
ted, or  at  least  undisputed  here. 

What  rights  had  the  city  which  were  not  connected  with  the 
office  or  officer  ;  for  as  to  those  only,  is  it  not  bound  by  the  d^ 
oision  in  the  statutory  proceeding  ?  The  statute  under  which 
I  was  acting  provides  a  remedy  by  which  a  successor  to  an 
office  may  get  possession  of  "  any  books  or  papers  belonging  or 
appertaining  to  such  office."  It  follows  that  the  officer  has  a 
right  to  the  possession  of  such  books  and  papers.  The  peti- 
tion by  which  the  proceeding  was  inaugurated,  and  all  the  sub- 
sequent papers  and  measures,  had  reference  to  the  books  and 
papers,  and  described  the  things  sought  as  "  belonging  or  apper- 
taining to  the  office  of  street  commissioner  of  the  city  of  New 
York."  The  claim  was  limited  not  only  to  those  books,  (kc 
but  the  claim  to  thefji  was  in  effect,  only  to  be  possessed  of  them 
to  the  extent  to  which  they  belonged  to  the  office.  As  to  "the 
books  and  papers  belonging  or  appertaining  to  the  office  of  street 
commissioner  of  the  city  of  New  York,"  what  rights  had  the 
city  independent  of  and  against  the  street  commissioner?  For 
one  or  the  other  of  those  parties,  it  was  conceded  on  all  hands, 
in  that  proceeding,  as  it  is  in  these  suits,  was  street  commission- 
er; and  all  agreed  there,  as  all  agree  here,  that  the  actual 
street  commissioner  was  before  the  court,  and  the  city,  therefore^ 
was  represented,  so  far  as  that  officer  may  represent  it  in  a 
matter  of  the  kind. 

To  ascertain  exactly  the  dividing  line  between  the  rights  of 
the  city  and  those  of  the  street  commissioner  would  require  too 
much  time  for  the  present  occasion,  and  is  not  necessary;  itifl 
sufficient  at  this  point  to  say,  that  they  having  been  dedicated  to 
the  uses  of  the  office  the  city  had  no  rights  to  them,  inconsist- 
ent with  the  possession  and  use  of  them  by  the  officer,  whoever 
he  might  be.  It  will  hardly  be  contended  that  he  had  no 
rights;  that  the  city  could  wholly  divert  the  records,  "books 
and  papers  appertaining  to  the  office,"  from  the  officer ;  and  as 
Conover  was  not  attempting,  by  the  proceeding  before  me,  to 
establish  what  were  the  rights  of  the  officer  over  them,  or  to 
acquire  any  stated,  definite  right  over,  in,  or  to  them,  but  only 
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to  acquire  the  possession  or  control,  by  which  he  might  exercise 
the  rights  which  appertained  or  belonged  to  the  office,  and  lim- 
ited his  claim  to  that,  more  or  less,  it  seems  to  follow  that  the 
claim  he  made  can  hardly  be  questioned  by  the  city,  more  than 
by  Devlin. 

This  is  the  whole  breadth  and  scope  of  his  claim,  and  of 
the  decision, on  it,  and  the  whole  end  and  purpose  of  the  pro- 
cess in  execution  of  that  judgment,  the  enforcement  of  which 
was  arrested  by  the  injunction  from  the  court  of  common  pleas. 
That  process  could  not,  in  its  nature,  nor  could  the  proceedings 
in  which  it  issued,  by  any  means  give  to  Conover  any  other 
rights  than  those  which  that  officer  (the  street  commissioner) 
by  virtue  of  his  office  would  have ;  and  he  having  been  ad- 
judged, for  the  purpose  of  that  proceeding,  to  be  the  officer,  it  fol- 
lows inevitably  that  he  had  the  rights  incident  to  that  character. 
•It  is  not  important  to  ascertain  what  those  rights  were ;  no  issue 
was  or  is  made  on  that  point.  Whether  they  were  greater  or  less, 
they  were  what  he  asked,  and  all  he  was  attempting  to  acquire, 
and  all  he  could  acquire  ;  and  it  follows  that  the  general  restraint 
imposed,  against  the  pursuit  of  that  remedy  under  the  statute, 
and  against  his  having  any  thing  to  do  with  the  books,  <fec., 
was  a  restraint  contrary  to  his  rights.  His  prayer,  in  substance 
anA  effecl;  was,  that  being  street  commissioner,  he  might  be 
invested  with  such  control  over  those  articles  as  he,  by  virtue 
of  said  office,  was  entitled  to.  I  had  decided  that  he  was  such 
officer,  and  of  course  he  was  entitled  to  such  control  over  them 
as  the  office  gave  him  ;  and  without  deciding  or  inquiring  what 
those  rights  were,  I  had  ordered  the  officer  to  produce  the 
books  and  papers,  that  I  might  give  to  him  the  power  of  exer- 
cising those  rights,  whatever  they  might  be,  more  or  less. 

The  rights  of  the  city  (if  it  had  any,  except  through  the  office) 
commenced  only  where  the  rights  of  the  office  terminated.  As 
to  its  rights  connected  with  the  office,  it  was  represented  before 
me  by  the  officer,  and  was  concluded  by  the  decision  there.  As 
to  its  other  rights,  (if  it  have  any,)  they  are  of  comparatively 
little  importance,  are  entirely  subordinate  to  those  of  the  office, 
to  the  use  of  which  they  had  been  dedicated,  and  afford  no 


520  CASES  IN  THE  SUPREME  COURT. 

Conover  v.  Mayor  &c.  of  New  York. 

ground  for  nn  interruption  of  the  possession,  or  a  restriunt  of 
the  use,  of  them  by  the  oflScer. 

The  history  of  the  legal  proceedings  on  this  subject  is  im- 
portant in  considering  this  motion  for  an  injunction  and  receiver. 
The  proceeding  before  me,  relative  to  the  possession  of  the  books 
and  papers,  was  commenced  by  Conover  on  the  19th  of  June, 
and  on  the  10th  of  July  my  decision  was  made,  that  he  was 
street  commissioner,  and  entitled  to  th^ books  and  papers.  On 
the  27th  of  June,  the  city  commenced  a  suit  in  the  supreme 
court  against  Conover,  and  obtained,  ex  parte,  an  injunction  re- 
straining him  from  taking  possession  of  the  books  and  papers, 
by  which  the  proceedings  before  me  were  interrupted  for  seve- 
ral days.  On  the  13th  of  July,  that  injunction,  on  motion,  was 
dissolved.  On  the  16th  of  July  a  certiorari  was  obtained,  ex 
parte,  by  which  proceedings  -before  me  were  stayed  until  the 
18th,  when  it  was  superseded,  after  argument.  On  the  14th  of 
July,  a  resolution  was  pending  before  the  board  of  councilmen, 
to  deliver  the  books  and  papers  into  the  possession  of  the  co^ 
poration  counsel,  and  instruct  him  to  allow  Devlin  alone  to  nse 
them,  apparently  intended  to  defeat  the  proceeding  before  me; 
and  Conover  then  commenced  the  earlier  of  these  suits  against 
Devlin  and  the  corporation,  and  procured,  ex  parte,  an  injunction 
restraining  the  passage  of  the  resolution,  and  also  restraining 
any  act  to  defeat  that  proceeding,  which  injunction  is  still  .in 
force.  On  the  18th  of  July,  a  suit  in  the  common  pleas  was 
commenced  by  the  city  against  Conover  and  the  sheriff  of  the 
county,  and  an  injunction  procured,  restraining  Conover,  his 
counsellors,  attorneys  and  agents,  from  receiving  or  interfering 
with,  and  the  sheriff  from  taking  or  interfering  with  the  books, 
&c.  and  Devlin  from  delivering  them  to  him.  At  the  time  of 
the  service  of  the  injunction  on  Conover,  the  warrant  issued  by 
me  for  the  production  of  the  books,  &c.  was  in  the  hands  of  an 
officer  for  service,  and  he  proceeded  to  bring  before  me  certain 
of  the  books,  after  the  service  of  the  injunction.  For  this  an 
order  was  made  that  Conover  be  imprisoned  for  contempt.  About 
the  same  time,  the  court,  after  solemn  argument,  decided  to  con- 
tinue the  injunction,  and  refused  to  dissolve  it.     On  the  20th  of 
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July,  the  city  filed  a  sapplemental  bill  in  the  common  pleas,  al- 
leging the  service  of  the  original  complaint  and  injunction,  Far- 
rington's  seizure  of  the  books,  Bertholf 's  possession  of  some  of 
them  by  my  order,  Mr.  Field's  advice  to  disregard  the  injunc- 
tion, Conover's  entry  into  the  apartments  devoted  to  the  office, 
danger  of  loss  or  damage  to  the  books  and  papers,  stating  the 
proceedings  before  me,  and  alleging  that  they  were  without  ju- 
risdiction, and  praying  for  an  injunction  against  Farrington, 
Sertholf,  and  Mr.  Field,  which  was  granted,  ex  parte,  and  after- 
ward, on  argument,  dissolved  as  to  Mr.  Field,  but  continued,  and 
a  dissolution  refused  as  to  Farrington  and  Bertholf.  On  the 
13th  of  August,  Conover  filed  a  supplemental  complaint  in  this 
suit,  (commenced  as  above  on  the  14th  of  July,)  adding  as  par- 
ties Farrington  and  Bertholf,  and  stating  that  the  action  was 
commenced  July  14 ;  that  since  that  time  I  had  issued  warrants 
in  the  statutory  proceeding,  and  that  under  one  of  them  some 
of  the  books  had  been  brought  before  me,  and  that  further  pro- 
ceedings were  prevented  by  the  interference  of  the  city  and 
Devlin,  and  that  the  plaintiff  apprehended  that  they  would  con- 
tinue to  prevent  the  execution  of  the  warrant  and  the  comple- 
tion of  the  proceeding,  and  demanding  judgment  that  the  war- 
rant might  be  executed,  and  the  obstacles  thereto  removed,  and 
a  receiver  of  the  books,  &c.  might  be  appointed,  and  directed  to 
allow  Conover  to  use  them ;  and  an  injunction  against  the  city 
and  Devlin,  their  agents,  &c.  restraining  them  from  interfering 
with  the  books,  &c.  and  from  doing  any  thing  to  prevent  their 
delivery  to  Conover,  or  the  execution  of  the  warrants,  except  by 
a  review  of  the  statutory  proceedings  before  me,  and  an  injunc- 
tion against  Bertholf  and  Farrington,  restraining  them  from  de- 
livering the  books  to  any  person  except  pursuant  to  the  warrant, 
was  demanded.  On  this  an  order  was  made  to  show  cause  why 
an  injunction,  as  asked,  should  not  be  granted  and  a  receiver 
appointed,  and  a  temporary  injunction  was  allowed  in  the 
mean  time. 

There  was  also  a  suit  commenced  in  the  supreme  court  by 
Conover  against  the  city  and  Devlin  and  the  sheriff,  stating 
Conover's  claims  to  the  books,  <kc.  ]  the  proceedings  before  mo; 
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my  decieion  thereon  ;  the  issuing  of  the  warrants ;  the  inability 
of  Conover  to  get  the  books ;  threats  by  Devlin  to  dispossess 
him  of  the  apartments  by  force ;  the  possession  by  Devlin  of 
certain  bids  for  contracts  with  the  city ;  the  appointments  to 
office  made  by  him  ;  the  commencement  by  Conover  of  the  suit 
in  this  court  on  the  14th  of  July ;  the  suit  by  the  city  in  the 
common  pleas  on  the  18th  of  July,  and  the  proceedings  therein; 
and  demanding  judgment  that  the  city  be  restrained  from  pro- 
ceeding in  the  common  pleas ;  that  the  sheriff  be  enjoined  from 
executing  process  therein ;  and  that  Devlin  be  restrained  from 
performing  duties  as  street  commissioner  until  his  right  to  the 
office  should  be  established  on  quo  warranto.  In  that  suit  also 
an  order  was  made  that  the  defendants  show  cause  why  an  in- 
junction should  not  issue  and  a  receiver  be  appointed,  and  a 
temporary  injunction  was  allowed  in  the  mean  time. 

On  the  two  orders  to  show  cause  just  mentioned,  a  motion  is 
made  for  the  injunction  prayed  for  in  the  complaints  and  for  a 
receiver,  and  that  motion  I  am  now  to  decide. 

The  necessity  for  something  which  shall  confine  the  litigation 
in  this  matter  to  some  one  court  is  most  apparent  from  the 
above  narrative.  The  two  courts — this  and  the  common  pleas 
— have  decided  the  same  question  differently,  and  are  diametri- 
cally opposed  to  each  other.  This  court,  Mr.  Justice  Roosevelt 
presiding,  in  the  suit  by  the  citj  against  Conover,  commenced 
June  27,  dissolved  an  injunction  on  grounds  substantially  the 
same  as  those  on  which  a  similar  one  was  afterward  sustained 
in  the  common  pleas.  The  case  before  Mr.  Justice  Roosevelt  is 
*  reported  in  5  Abbott,  171,  and  his  opinion  is  characterized  by 
his  usual  eminent  ability  and  research.  The  common  pleas, 
Judge  Ingraham  presiding,  in  an  opinion  of  great  ability,  gives 
the  reasons  for  the  decisions  in  that  court.  The  facts  on  which 
the  two  decisions  proceed,  differ  but  little,  if  at  all,  and  that  lit- 
tle, if  either  way',  is  in  the  direction  opposite  to  the  difference  of 
the  decisions  and  opinions.  The  one  before  Mr.  Justice  Roose- 
velt did  not  contain,  originally,  a  statement  of  the  statutory 
proceedings,  which  were,  at  the  time  the  argument  of  the  motion 
was  commenced  before  him,  incomplete.    The  case  made  in  the 
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coramon  pleas  did  contain  a  statement  of  those  proceedings  in 
the  plaintiff's  complaint,  and  that  I  had  decided  that  Conover 
was  the  officer  and  entitled  to  the  books  and  papers.  Both  of 
them  took  cognizance  of  those  proceedings,  however,  and  con- 
sidered them,  as  is  shown  in  tfieir  opinions,  respectively ;  and 
the  two  cases  were  not,  I  think,  even  in  this  respect,  materially 
different.  The  decision  in  this  court  preceded  that  in  the  com* 
mon  pleas,  and  was  urged  on  the  argument  of  the  case  in  that 
court,  as  appears  from  the  opinion,  not  only  as  an  authority,  but 
as  establishing  by  adjudication  the  rights  of  the  parties*  But 
the  argument  did  not  prevail,  and  the  injunction,  on  solemn  a]> 
gument  dissolved  and  denied  in  this  court,  was  subsequently 
granted,  and,  on  like  solemn  argument,  confirmed  within  fifty 
days  afterward  in  that  court. 

Here  are  the  decisions  of  the  two  courts  directly  in  conflict 
on  the  same  subject  matter.  Which  iff  correct  is  not  a  matter 
of  inquiry  here.  We  are  not  reviewing  either  of  those  decis- 
ions. I  should  feel  great  diffidence  at  approaching  such  a  task 
as  reviewing  the  decision  of  either  of  those  eminent  judges  ; 
and  that  no  such  duty  is  imposed  on  me  is  matter  of  most 
hearty  self-gratulation.  The  two  courts,  thus  starting  from  the 
same  point,  have  taken  opposite  directions.  Other  cases  of 
difference  of  opinion,  equally  striking,  between  that  court  and 
this,  and  between  judges  of  the  two  courts,  have  occurred  in  the 
course  of  this  litigation,  repeatedly,  but  an  enumeration  of  them 
is  not  necessary.  The  instance  I  have  given  shows  the  imprac- 
ticability of  continuing  parallel  litigations  of  the  same  matters 
in  the  two  courts.  Indeed  evidence  or  illustration  of  such  a 
fact  seems  hardly  necessary,  for  it  is  within  the  observation  of 
every  one,  that  on  the  complicated  and  vexed  questions  which 
come  under  the  investigation  of  courts  of  justice,  (and  this  is 
certainly  embraced  in  that  class,)  courts,  like  individual  minds, 
must  differ  frequently.  Every  dissent  of  a  member  of  a  court, 
and  every  reversal  by  an  appellate  court  of  the  decision  of  its 
inferior,  are  instances  of  difference  of  judicial  opinion  on  ex- 
actly the  same  facts,  stated  in  exactly  the  same  words ;  and 
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neither  of  these  cases  of  difference  is  of  rare  occurrence.   Both, 
on  the  contrary,  are  very  common. 

The  two  courts  thus  pursuing  opposite  courses  of  decision,  it 
is  manifestly  desirable  that  the  litigation  in  one  should  be  sus- 
pended, and  the  whole  controversy  carried  to  its  conclusion  in 
the  other.  It  is  more  than  desirable.  It  is  indispensable  to  a 
reasonable,  orderly  and  decorous  administration  of  justice.  Ho^ 
shall  this  be  accomplished  ?  How  shall  it  be  decided  in  which 
court  it  shall  be  continued  1  And  when  that  is  decided,  how 
shall  the  decision  be  enforced  ?  Assuming  that  the  two  courts 
have  jurisdiction  to  the  same  extent,  and  can  administer  justice 
Tfith  equal  facility  and  benefit,  the  rule  that  the  court  first  hay- 
ing cognizance  of  the  subject  shall  retain  it,  and  draw  the  liti- 
gation wholly  to  itself,  seems  to  be  properly  applicable.  It  is 
perfectly  free  from  odium,  is  consistent  with  the  fullest  comity, 
and  the  most  delicate  respect  for  the  other  tribunal.  If  there 
be  no  reason  in  the  constitution  of  the  courts  why  one  is  more 
competent,  under  all  circumstances,  existing  or  likely  to  arise^ 
to  assume  the  whole  of  this  controversy  and  conduct  it  to  an 
issue,  than  the  other,  priority  in  acquiring  possession  of  the 
case  may  with  propriety  be  allowed  to  determine  in  which  it 
shall  proceed.  On  the  subject  of  jurisdictional  power,  there 
can  surely  be  no  objection  to  this  court,  succeeding  as  it  does, 
to  all  the  powers  of  the  court  of  king's  bench,  and  having,  on 
every  subject  within  the  jurisdiction  of  a  state  court,  the  fullest 
common  law  jurisdiction,  it  has  also  all  the  powers  of  the  late 
court  of  chancery  in  the  administration  of  equity ;  and,  tem- 
torially,  its  jurisdiction  for  every  purpose  is  co-extensiye  with 
the  state.  The  jurisdiction  of  the  common  pleas,  on  the  con- 
trary, for  many  purposes,  is  limited  to  the  county ;  and  although 
it  may  now  have  jurisdiction  over  all  the  parties  to  this  litiga- 
tion, circumstances  may  not  improbably  arise  in  which  the  ad- 
dition of  a  party  residing  or  tarrying  without  the  county,  or 
any  one  of  numerous  other  causes,  may  make  the  more  compre- 
hensive jurisdiction  of  this  court  desirable,  and  necessary  to  the 
complete  determination  of  the  controversy. 

The  suit  by  the  city  against  Conover  in  this  court,  after  the 
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decision  by  Mr.  Justice  Roosevelt,  was  discontinued.  The 
precise  time  when  this  was  done,  does  not  appear  from  the  pa- 
pers before  me,  but  I  think  that  it  may  have  been  before  the  suit 
In  the  common  pleas  was  commenced.  After  that  decision,  how- 
ever, and  before  the  commencement  of  the  suit  in  the  common 
pleas,  the  earlier  of  these  suits  was  commenced  in  this  court 
by  Conover  against  the  city  and  Devlin.  Whether  it  was  com- 
menced before  or  after  the  discontinuance  of  the  one  in  this 
court  brought  by  the  city,  does  not,  I  think,  appear ;  but  the 
decision  by  Mr.  Justice  Roosevelt  in  that  suit,  dissolving  the 
injunction  on  motion,  was  made  on  the  13th,  and  the  earlier  of 
these  suits  was  commenced  on  the  14th  day  of  July ;  so  that 
the  probability  is,  and  I  suppose  I  may  assume,  in  the  absence 
of  evidence  to  the  contrary,  that  that  suit  of  the  13th  was  in 
existence  on  the  14th.  This  court,  then,  first  became  possessed 
of  the  subject  of  this  litigation  by  the  commencement  of  that 
suit  on  the  27th  of  June  last ;  and  since  that  time  has  never 
been  without  at  least  one  suit  on  that  subject  between  the  same 
parties.  The  aid  of  this  court  was  then  invoked  by  the  city  in 
a  suit  against  Conover.  The  city  having  thus  selected  the 
forum  in  which  it  chose  to  implead  him,  he,  when  on  the  14th 
of  the  following  month  (July)  he  had  occasion,  for  the  first 
time,  to  invoke  the  aid  of  a  court  of  general  jurisdiction,  com- 
menced his  suit  here,  whither  he  had  been  already  brought,  and 
where  he  then  was  a  defendant  in  a  suit  by  the  same  parties, 
on  the  same  subject  matter.  In  the  suit  first  commenced  in 
this  court  by  the  city  against  Conover,  the  rights  of  the  plain- 
tiff therein  to  the  books  and  papers  as  against  Conover,  were 
the  basis  of  the  claim  ;  and  it  is  apparent,  from  the  opinion  of 
Mr.  Justice  Roosevelt,  on  the  motion  for  an  injunction,  that 
both  the  title  of  the  plaintiff  to  the  books,  &c.  and  the  rights 
of  Conover  as  the  officer,  were  set  up  and  discussed,  substan- 
tially as  they  have  been  since. 

In  commencing  his  suit  against  the  city  and  Devlin,  on  the 
14th  of  July,  he  was  bound,  by  a  regard  for  propriety,  if  no 
other  law,  not  to  seek  to  wrest  the  litigation  from  the  court  in 
which  it  had  been  commenced,  by  appealing  to  another  oourt 
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for  the  relief  he  required,  and  accordingly  he  sought  counter 
relief,  as  he  should  do,  in  this  court,  then  baring  the  litigation 
before  it.  It  was  the  right  of  the  party  first  appealing  to  the 
court  to  select  his  tribunal.  The  city  had  exercised  that  right, 
and  Conover  was  bound  to  follow  to  the  same  court,  and  not.  by 
sektng  another,  to  embarrass  and  entangle  matters  already 
more  than  sufficiently  complicated. 

All  the  suits  between  these  parties,  from  the  one  commenced 
by  the  city  on  the  27th  of  June,  have  been  on  the  same  sub- 
ject— the  rights  of  the  parties  to  these  books,  &c.  In  all,  the 
city  has  claimed  to  withhold  them  by  virtue  of  its  ownership^ 
they  having  been  bought  and  paid  for  with  its  funds  ;  and,  in 
all,  Conover  has  claimed  possession  of  them  by  virtue  of  his 
office ;  and  in  all.  since  the  decision  in  his  favor  in  the  statn- 
tory  proceeding,  he  has  claimed  that  as  an  adjudication  of  his 
right. 

It  was  urged,  on  the  argument  in  opposition  to  this  motion, 
that  the  pleadings  in  the  suit  or  suits  in  this  court,  at  the  time 
the  suit  in  the  common  pleas  was  commenced,  were  not  soffi- 
ciently  comprehensive  to  enable  the  court  to  determine  the 
whole  matter  in  controversy.  I  am  not  certain  that  that  is  the 
case ;  but  it  is  not  necessary,  for  the  purposes  for  which  I  am 
referring  to  those  suits,  that  they  should  have  been.  I  do  not 
attempt  to  show  or  say  that  any  two  of  the  suits,  or  the  plead- 
ings in  them,  have  been  exactly  and  in  all  respects  alike.  They 
have  been,  all  of  them,  concerning  the  same  subject  matter, 
however  ;  all  have  had  the  same  general  end  in  view ;  on  the 
one  hand,  Conover  has  always  endeavored,  on  the  same  ground, 
to  get  the  books,  &c. ;  and  on  the  other,  the  city  has  endeav- 
ored, on  the  same  ground,  to  defeat  his  claim,  and  keep  them 
from  him ;  and  if  any  facts,  since  deemed  material  on  either 
side,  were  not  contained  in  the  earlier  pleadings,  they  could 
readily  have  been  introduced  by  way  of  amendment  or  supple- 
ment, and  their  absence  furnished,  probably,  no  necessity  for  , 
even  a  new  suit,  and  if  it  did,  it  certainly  furnished  none  for  fly-  j 
ing  to  a  new  court.  I 

It  seems  to  me  quite  evident  from  what  has  been  said,  that  j 
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this  whole  litigation  should  be  drawn  to  one  or  the  other  of  the 
two  courts ;  that  it  cannot,  with  advantage  to  the  litigants,  or 
without  detriment  to  the  public  interest,  be  suffered  to  proceed 
as  it  has  done — a  step  in  one  court  in  one  direction,  followed  by 
a  step  in  the  other  court  in  an  opposite  direction  ;  and  that  it 
should  be  arrested  in  one  or  the  other.  How  shall  this  be  ac- 
complished? Neither  court  will,  or  perhaps  can,  interfere 
directly  with  the  action  of  the  other.  Either  may,  however, 
operate  on  the  suitors  before  it ;  and  the  mode  urged  in  this 
motion  seems  to  me  quite  proper.  At  all  events,  an  injunction 
is  the  means  sanctioned  by  precedent  in  such  cases.  It  is  the 
measure  in  familiar  use  for  that  purpose,  and  I  see  no  reason 
why  it  should  not  be  adopted  in  this  case. 

It  was  urged,  on  the  argument,  that  injunctions  in  such  cases 
had  only  been  used  to  restrain  suits  in  courts  of  law,  and  that 
such  a  remedy  as  to  suits  in  courts  of  equity  had  not  been 
adopted  in  practice  ;  and  the  fact  must  be  very  much  so ;  for, 
until  recently,  no  instance  has  occurred  in  this  country,  or  in 
that  whence  we  deriveour  jurisprudence,  of  the  existence  of  two 
courts  of  equity  in  the  same  state,  having  concurrent  jurisdic- 
tion in  cases  of  the  same  class.  Of  course  the  practice  cannot 
have  obtained  under  such  circumstances  ;  but  there  is  no  reason, 
in  principle,  why,  in  cases  of  this  kind,  it  should  not  be  applied 
-to  a  court  of  equity  as  well  as  to  a  court  of  law.  Is  there  any 
doubt  that  a  court  of  equity  would  restrain  proceedings  against 
its  officers  for  acts  done  in  their  official  character,  if  those  pro- 
ceedings were  in  another  court  having  equity  powers,  as  readily 
as  if  they  were  in  a  court  having  only  common  law  powers  ?  If, 
for  instance,  a  receiver  or  a  guardian,  or  a  committee  of  a  lunatic, 
appointed  in  one  of  our  courts,  were  prosecuted  in  any  other 
court  for  his  official  acts,  is  there  any  doubt  that  the  court  from 
which  he  derived  his  authority  would  enjoin  such  a  suit ;  and 
would  it  make  any  difference  whether  it  was  pending  in  a  court 
having  equity  as  well  as  common  law  powers,  or  in  one  having 
common  law  powers  only?  So,  in  the  case  of  a  bill  of  peace, 
which  this  case  in  all  respects  very  much  resembles,  is  there 
any  reason  to  suppose  that  if  the  suits,  which  it  would  other- 
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wise  be  proper  to  restrain,  were  pending  in  courts  having  equity 
as  well  as  common  law  powers,  they  would  not  for  that  reason, 
be  restrained  ?  If  so,  in  this  state,  where  all  courts  have  equity 
as  well  as  common  law  powers,  the  beneficent  remedy  known 
by  that  name  must  be  abandoned,  certainly  where  the  suits  to 
be  restrained  are  in  more  than  one  court.  And  so  in  every 
case  where  the  restraint  was  demanded  for  any  other  reason 
than  because  the  court  in  which  the  suit  was  pending  lacked 
the  power  of  administering  equity.  Restraint,  for  that  reason, 
cannot  now  be  required  in  a  system  like  ours,  where  all  courts 
have  those  powers.  The  existence  of  equity  powers  in  the 
courts  will  do  away  with  the  necessity  for  such  restraint  in  a 
large  class  of  cases,  because  the  absence  of  those  powers  was 
often  the  cause  for  restraining,  proceedings  in  such  a  court,  on 
the  ground  that  the  controversy  could  not  properly  be  ended 
and  disposed  of  without  the  exercise  of  them ;  but  it  is  only  in 
cases  of  that  class  'that  the  existence  of  equity  powers  in  the 
courts  is  at  all  material  in  determining  whether  the  prosecu- 
tion of  suits  in  them  shall  be  restrained.  Suppose,  for  instance, 
that  an  equity  suit  were  commenced  in  this  court  against  ten 
or  twelve  defendants,  and  one  defendant,  having  occasion  for 
affirmative  relief  which  would  properly  authorize  the  filing  of  a 
cross  bill,  should  commence  a  suit  of  that  nature  in  the  common 
pleas,  and  another  should  file  a  bill  in  the  superior  court,  and 
another  should  file  his  in  the  city  court  of  Brooklyn,  and  an- 
other should  file  one  in  a  court  of  New  Jersey,  and  another  in 
Connecticut,  all  those  courts  having  plenary  equity  as  well  as 
common  law  powers,  who  can  doubt  that  some  one  of  the  courts 
would  be  bound  to  restrain  the  parties  before  it  from  proceed- 
ing in  the  other  courts,  and  draw  the  entire  litigation  to  itself? 
Who  would  be  found  to  insist  that  the  parties  plaintiff  in  none 
of  these  suits  should  be  restrained,  because,  forsooth,  the  courts 
had  equity  as  well  as  common  law  powers  ?  I  may  add,  who 
would  doubt  which  court  should  issue  the  mandate,  this  court 
having  first  had  possession  of  the  subject  matter  of  the  contro- 
versy, and  having  ample  powers  to  determine  it  in  all  its  parts? 
Undoubtedly  the  case  of  Grant  v.  Quick.  (5  Sand/,  S.  C  /?., 
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612.)  was  very  properly  decided ;  and  if  a  case  were  wanting 
to  illustrate  the  necessity  of  confining  litigation  between  the 
same  parties  on  the  same  subject  matter,  to  the  court  in  which 
it  originates,  when  that  court  has  ample  power  to  dispose  of  it, 
legally  and  equitably,  (which  is  all  there  is  in  that  case,  and 
all  it  is  properly  an  authority  for,)  I  would  commend  the  litiga- 
tions I  am  considering,  as  an  illustration  never  to  be  surpassed. 
It  is  not  a  little  remarkable,  if  an  authority  so  apposite  as 
that  escaped  the  attention  of  counsel  so  astute,  in  this  suit  in 
the  common  pleas.  In  that  case  ( Grant  v.  Quick)  it  appeared 
that  a  suit  had  been  Drought  by  Quick  against  Grant,  in  the 
common  pleas,  to  compel  the  surrender  of  certain  securities,  and 
Grant  (the  defendant  in  the  common  pleas)  commenced  a  suit 
in  the  superior  court  against  Quick  for  some  relief,  properly 
matter  for  a  cross  bill,  and  obtained  an  injunction  restraining  the 
suit  in  the  common  pleas,  and,  on  motion,  it  was  dissolved  by 
the  court,  Mr.  Justice  Duer  saying :  "  The  prior  institution  of 
that  suit,  (meaning  Quick  v.  Grant,  in  the  common  pleas,)  and 
its  actual  pendency,  are  regarded  by  me  as  conclusive  reasons 
for  granting  the  motion  in  its  full  extent."  &c.  "  It  may  be 
true,  that  all  the  matters  set  forth  in  this  complaint  cannot  with 
propriety  be  set  forth  in  an  answer,"  &c.,  *  *  *  "  or  if  con- 
tained there,  cannot  be  made  the  ground  of  the  affirmative  re- 
lief to  which  the  plaintiff  deems  himself  entitled  ;  but  there  is 
one  obvious  and  conclusive  reply.  If  affirmative  relief  can- 
not be  granted,"  &c.,  ♦  *  ♦  « upon  his  answer,  he  may  file  a 
complaint  in  the  common  pleas,  in  the  nature  of  a  cross  bill, 
and  that  court  will  stay  proceedings  in  the  first  suit,  until  both 
are  at  issue,  so  that  both  may  be  decided  at  the  same  time,"&c. 
•  *  *  "There  will  be,  in  reality,  but  one  controversy.  The 
prior  jurisdiction  which  that  court  has  acquired,  I  have  no  right, 
and  will  not  attempt,  to  disturb."  How  fatal  would  these 
principles  have  been  to  the  injunction,  and  the  whole  suit,  in 
the  common  pleas  !  The  correctness  of  that  decision,  and  of 
the  opinion  of  Mr.  Justice  Duer,  will  never  be  questioned  by  a 
lawyer.  "  This  decision,"  says  the  reporter,  "  was  approved  by 
the  judges  of  that  court,  and  those  of  the  supreme  court  in  this 
Vol.  XXV.  67 
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district)  and  the  eommon  pleas.''  I  am  sure  it  mmst  bave  been. 
It  is  still  approved  by  this  court ;  and  it  having  been  cited  in  this 
matter  in  the  common  pleas,  and  the  case  there  shoiring  vbat 
appears  fally  here,  that  there  was  at  least  one  suit  pending  in 
this  court  between  the  same  parties,  respecting  the  same  sab- 
ject  matter,  and  that  another  of  an  earlier  date,  by  the  same 
plaintiffs  as  the  one  there,  was  either  still  pending  here,  or  had 
JQSt  been  discontinued  after  a  decision  in  it  adverse  to  the 
plaintiffs,  I  should  have  expected  that  the  learned  first  jadge 
of  that  court  would  have  given  utterance  to  the  operations  of 
his  mind,  in  language  not  unlike  that  of  our  eloquent  and  ven- 
erable cotemporary  of  the  superior  court,  and  that  he  would 
have  embraced  the  opportunity  to  reiterate  his  commendation 
of  the  spirit  of  enlightened  equity  and  elevated  comity  on 
which  the  decision  in  that  case  proceeds. 
My  conclusions  are : 

I.  That  the  right  to  those  books  and  papers,  as  to  the  pa^ 
ties  hereto,  Devlin  and  Conover,  is,  by  virtue  of  the  decision  in 
the  statutory  proceeding  between  them,  res  adjudicator  and 
that  they  are  concluded  thereby. 

II.  That  as  to  the  city,  it  has  rights  to  them,  but  that  those 
rights  are  chiefly  for  the  purposes  and  uses  of  the  office,  to 
which  they  have  been  dedicated  by  it. 

III.  That  as  to  all  the  rights  the  city  has  on  that  ground,  it 
was  represented  by  the  officer  in  that  proceeding,  and  as  to  them 
it  was  bound  by  the  decision  therein,  as  a  privy. 

IV.  That  as  to  the  rights  of  the  city  other  than  those  it  has 
through  the  office,  (if  it  have  any  T)thers,)  they  are  entirely  sub- 
ject to  those  of  the  office,  and  are  only  the  residuum,  or  what 
remains  after  all  the  purposes  of  the  office,  for  which  they  are 
x)r  may  be  serviceable,  have  been  answered. 

y.  That  as  to  those  rights,  which,  at  most^  are  rights  to  them 
only  as  articles  of  merchandise,  and  not  for  their  contents  or 
value  as  connected  with  the  office,  they  being  subordinate  to 
the  rights  of  the  office,  constitute  the  basis  of  no  legal  claim 
against  the  officer,  and  particularly  of  none  to  an  adverse  pos- 
session of  them,  or  to  a  restraint  of  the  use  of  them  by  him, 
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and  therefore  constitute  no  reason  against  the  granting  of  the 
motion  for  an  injunction  in  this  case. 

YI.  As  to  the  course  of  litigation  on  this  subject ;  that  the 
court  first  having  possession  of  the  case — its  power  being  ad- 
equate to  the  administration  of  complete  justice  in  the  prem- 
ises— should  retain  its  jurisdiction  and  confine  the  litigation  to 
that  forum. 

VII.  That  efforts  by  either  party,  (and  particularly  by  the 
party  invoking  the  aid  of  the  court  first  in  possession  of  the 
case,)  to  divert  the  litigation  to  another  court^  should  be  re^ 
strained,  and  that  for  that  purpose  an  inj auction  is  the  usuid 
and  proper  remedy. 

YIII.  That  it  is  most  especially  the  duty  of  the  court  not 
to  permit  a  transition  from  it  to  another  court  by  such  a  party, 
after  an  adverse  decision  on  his  claim  in  the  court  to  which 
resort  is  first  had  by  him. 

IX.  That  the  practice,  in  courts  of  equity,  of  confining  liti- 
gation on  a  subject  to  the  court  in  which  it  originates,  is  of 
peculiar  value  in  this  case ;  that  it  seems  to  be  necessary  to  a 
consistent,  orderly  and  effectual  administration  of  justice ;  and 
especially  so  to  that  desideratum  in  all  cases  like  this,  a  speedy 
termination  of  controversy. 

X.  That  the  propriety  of  the  remedy  in  a  case  of  this  kind 
ia  not  affected  by  the  fact  that  the  court  secondly  acquiring 
jurisdiction  of  the  matter  has  equity  as  well  as  common  lav 
powers. 

The  injunctions  asked  for,  therefore,  must  be  granted ;  but 
no  sufficient  ground  for  the  appointment  of  a  receiver  is  showUi 
nor  will  arise  from  the  injunctions  now  ordered,  and  that  part 
of  the  motion  must  be  denied. 

[New  York  Bfecial  Term,  October  28, 1867.    Pwhody,  Joatioe.] 
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A  coart  of  equity  may  compel  a  purchaser  of  lands  specifically  to  perfonn  his 
contract  of  purchase,  although  tho  lands  are  situated  ahroad,  and  the  con- 
tract was  made,  and  was  to  have  been  peiforraed,  abroad,  and  the  plaintiff, 
the  vendor,  is  a  non-resident;  the  defendant  being  duly  served  with  process, 
and  subjected  to  tho  jurisdiction. 

Where  a  purchaser  of  lands  has  entered  into  possession,  and  received  the  renta 
and  profits,  in  an  action  for  a  specific  performance,  he  will  be  required  to  pay 
interest  on  the  purchase  money,  if  the  vendor  is  not  in  fault  for  the  delay. 

THIS  was  an  action  for  the  specific  performance  of  a  con- 
tract made  in  the  state  of  New  Jersey,  for  the  purchase, 
by  the  defendant,  of  lands  lying  there,  the  defendant  being  a 
resident  of  that  state,  and  the  plaintiff  a  non-resident  of  this 
state.    The  cause  was  tried  before  the  court  without  a  jury. 

A,  Greeny  for  the  plaintiff. 
D.  Marvin  J  for  tho  defendant. 

BiRDSEYE,  J.  This  is  an  action  by  the  vendor  of  lands, 
against  the  vendee,  to  compel  a  specific  performance  by  the  de- 
fendant of  his  contract  of  purchase.  The  lands  are  situate  in 
New  Jersey ;  the  contract  was  made  there,  and  was  to  have 
been  performed  there.  The  plaintiff  resided  in  that  state  when 
the  contract  was  entered  into ;  and  is  still  a  non-resident  of 
this  state. 

It  is  strongly  insisted,  for  the  defendant,  that  this  court  can- 
not compel  the  defendant  specifically  to  perform  such  a  contract, 
and  that  no  precedent  can  be  found  where  a  specific  perform- 
ance has  been  decreed  under  such  circumstances.  It  might 
be  sufficient,  in  answer  to  this  position,  to  ask  where  the  ac- 
tion can  be  maintained,  if  not  here.  The  defendant  is  here ; 
is  served  with  process  and  duly  brought  into  court.  His  prop- 
erty, which  is  sought  to  be  reached,  is  here  also.  It  does  not 
appear  that  he  has  any  property,  or  can  be  served  with 
process,  in  any  other  jurisdiction.  So  that  if  this  court  cannot 
entertain  this  action,  no  other  court   may  be  able  to  do  so; 
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and  thus  there  may  be  an  entire  failure  of  jastice,  except  in 
80  far  as  an  action  at  law  for  damages  could  be  relied  on  to 
afford  redress. 

I  have  not  thought  it  necessary  to  examine  particularly  all 
the  cases  cited  by  the  learned  counsel  for  the  defendant  It  is 
probably  true,  as  he  asserts,  that  no  case  is  reported  in  which 
the  foreign  vendor  has  pursued  the  vendee  to  his  own  domicile 
and  made  him  perform  a  foreign  contract  for  lands  situate 
abroad.  There  are,  however,  many  expressions  of  opinion 
throughout  the  books  in  favor  of  the  maintenance  of  such  an 
action.  One  of  them  may  be  found  in  Ward  v.  Arredondo, 
{Hapkins,  223,)  where  the  chancellor  supposes  a  case  precisely 
like  the  present,  and  says  that  if  the  foreign  vendors  were 
seeking  to  enforce  payment  from  the  vendee,  they  might  do  so  ; 
that  the  vendee  "  is  here,  and  is  subject  to  a  decree,  and  perfect 
justice  might  be  done." 

It  is  admitted,  on  the  part  of  the  defendant,  that  many  ad- 
judged cases,  and  many  elementary  writers  of  authority,  lay 
down  principles  broad  enough  to  cover  this  case,  when  they 
Bay  that  a  court  of  equity  may  decree  the  specific  performance 
of  a  contract  for  the  sale  of  lands  in  a  foreign  state,  and  may 
compel  a  conveyance  of  tho-  land,  where  the  person  of  the  de- 
fendant is  within  the  reach  of  its  process.  {See  2  Story^s  Eq. 
Jur.  §§  743,  4,  ^c. ;  Mead  v.  MerrUt,  2  Paige,  402  ;  Mitchell 
V.  Bunchy  Id.  606  ;  Sutphen  v.  Fowler,  9  id.  280 ;  Massie  v. 
Watts,  6  Cranch,  148 ;  De  Klyn  v.  Watkins,  3  Sandf.  Ch. 
185 ;  Newton  v.  Brofison,  3  Kernan,  587.)  But  it  is  alleged 
that  however  broadly  the  principle  to  be  deduced  from  the  cases 
may  be  laid  down,  it  must  be  limited  to  cases  inhere  the  bill  is 
filed  by  the  vendee,  and  the  vendor  who  is  required  to  convey 
is  within  the  jurisdiction. 

I  see  no  reason,  however,  for  thus  restricting  the  application 
of  this  principle.  On  the  contrary,  the  jurisdiction  of  this  court 
over  a  case  like  the  present  seems  to  me  so  clear  and  unques- 
tionable, that  authorities  are  scarcely  needed  to  support  it.  And 
the  absence  of  adjudications  is  rather  to  be  attributed  to  the 
fiMt  that  such  a  position  is  too  unsound  to  have  been  before 
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taken.  The  case  made  is,  shortly,  this :  On  the  I2th  day  of 
May,  1854,  the  defendant  covenafnted  with  the  plaintiff,  to  pay 
him  $3000  in  cash,  on  the  11th  of  July  then  next,  and  to  giye 
security  for  the  payment  of  $5000  in  two  years  from  that  date, 
upon  the  performance  of  certain  conditions  hy  the  plaintiff.  The 
plaintiff  was  ready  and  offered  to  perform  those  conditioBS,  in 
precise  accordance  with  the  terms  of  the  agreement,  bat  was 
prevented  by  the  absence  and  failure  of  the  defendant.  Similar 
offers  of  performance  have  since  been  repeatedly  made  to  the 
defendant,  and  refused  by  him.  The  contract  of  the  defendant 
is  thus  broken.  He  may  be  compelled  to  make  it  good,  before 
any  court  of  competent*  powers,  within  whose  jurisdiction  he 
may  be  found.  This  suit  is  brought  to  compel  him  thus  to 
make  it  good.  In  substance,  the  defendant  is  only  called  on  to 
pay  the  moneys  he  agreed  to  pay,  together  with  such  damages 
as  have  naturally  resulted  from  his  breach  of  the  contract.  It 
is  a  suit  for  the  recovery  of  money  due  upon  a  contract  The 
subject  matter  of  the  action,  therefore,  if  it  have  one  distinct 
from  the  contract  on  which  the  suit  is  brought,  is  the  money 
of  the  defendant  sought  to  be  reached  by  the  judgment.  The 
defendant  is  a  resident  of  this  state.  All  his  property  is  here, 
or  may  be  reached  and  controlled  by  this  court,  by  its  control 
over  his  person.  The  court  has  complete  jurisdiction  of  his 
person,  and  may  compel  him  to  do  justice  by  applying  his  prop- 
erty to  satisfy  the  just  claim  of  the  plaintiff. 

The  plaintiff,  however,  instead  of  merely  seeking  compensation 
in  damages  for  the  ^defendant's  breach  of  this  agreement,  offers 
now  to  perform  the  contract  on  his  part,  upon  the  defendant^ 
performing  his  portion  of  it.  He  offers  to  complete  the  convey- 
ance of  the  lands,  at  the  time  he  receives,  under  the  judgment 
in  this  case,  the  money  of  the  defendant,  for  the  reooyery  of 
which  the  suit  is  brought. 

None  of  the  objections  urged  by  the  defendant's  counsel  seems 
to  me  to  have  any  weight.  The  non-residence  of  the  plaintiff  is 
not  materisil  to  the  maintenance  of  the  action.  He  has  submit* 
ted  himself  to  the  jurisdiction  of  the  court  by  becoming  a  suitor 
before  it.    He  is  amenable  to  its  process,  and  nrast  obey  'ks 
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eommands,  before  he  can  obtain  relief.  He  has  in  fact  attended 
and  been  examined  as  a  witness  for  the  defendant  at  the  trial 
If  conditions  are  attached  to  the  relief  awarded  him,  then  per- 
formance by  him  can  be  compelled. 

That  the  contract  sought  to  be  enforced  was  made  in  a  foreign 
jurisdiction,  is  also  immaterial.  It  binds  the  defendant,  wher- 
erer  he  may  be.  His  duty  to  fulfill  it  is  the  same  every  where. 
He  cannot  relieve  his  conscience  of  the  obligation  which  his 
contract  has  imposed  on  it,  merely  by  departing  from  the  ter- 
ritory within  which  it  was  made.  Even  if  the  lands  contracted 
to  be  conveyed  to  him  are  to  be  considered  as  the  real  subject 
matter  of  the  action,  the  fact  that  they  are  situated  abroad  can- 
not deprive  this  court  of  its  jurisdiction.  If  the  defendant  could, 
as  is  admitted,  be  required  to  convey  lands  situate  abroad,  he 
may  be  required,  (if  that  is  necessary,)  to  receive  a  deed  for 
lands  thus  situate.  In  other  words,  the  plaintiff  may  be  com- 
pelled to  tender  him  such  a  deed.  Such  a  deed  has  been  exe- 
cuted, and  is  now  in  the  hands  of  the  court,  ready  for  delivery  to  the 
defendant,  as  soon  as  he  shall  entitle  himself  to  it  by  performance. 

The  utmost  that  can  be  contended  for  here,  is  that  before  the 
plaintiff  can  have  the  relief  prayed  for,  the  title  to  the  lands  in 
question  may  have  to  be  passed  upon,  and  so  may  be  affected  by 
the  judgment.  The  case  is  thus  brought  directly  within  the 
principle  laid  down  in  De  Klynv.  Watkinsy  (3  Sand,  Ch,  R, 
185,)  that  the  jurisdiction  of  a  court  of  equity,  in  a  case  of  fraud, 
of  trust  and  of  contract,  is  sustainable  wherever  the  person 
sought  to  be  affected  is  found ;  although  land  not  within  the 
jurisdiction  of  the  court,  may  be  affected  by  the  decree.  Neither 
that  case,  nor  any  other  authority  defines  the  manner  or  limits 
the  extent,  to  which  the  lands  may  be  thus  affected.  In  some 
instances,  the  party  holding  the  title  has  been  compelled  to  con- 
vey, in  execution  of  his  contract.  This  is  the  common  case,  as 
illustrated  by  Sutphen  v.  Fowler^  (9  Paige,  286  ;)  and  Newton 
y.  Bronson,  (3  Kernan,  587,)  and  kindred  authorities.  In  oth- 
ers, as  De  Klyn  v.  Watkins,  an  alleged  conveyance  has  been 
declared  fraudulent ;  or  a  charge  on  lands  has  been  set  aside, 
and  a  reconveyance  or  release  directed,  as  in  Arglosse  v.  Mils' 
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champy  (1  Vern,  75,  135 ;)  or  an  absolute  purchase  of  foreign 
land  under  the  judgment  of  the  court  of  the  country,  has  been 
held  to  be  only  a  security  for  the  debt,  and  a  redemption  from 
it  has  been  allowed,  as  in  Lord  Cranstown  v.  Johnson^  (3  Vesey^ 
jun.  170 ;)  or  a  redemption  has  been  decreed  from  a  mortgage 
upon  lands  abroad,  and  the  mortgagee  restrained  from  proceed- 
ing to  foreclose  his  mortgage,  in  the  jurisdiction,  as  in  Beckford 
V.  Kemble,  (1  Sim.  ^  Stu.  15 ;)  or  the  party  holding  the  legal 
title  to  the  land  has  been  adjudged  to  hold  it  as  the  trustee  for 
the  person  having  the  equitable  title  to  it,  as  in  Massie  v.  Watts^ 
(6  Crunch,  148.)  In  still  another  case,  Ward  v.  Arredo^ido, 
(HopkitiSy  213,)  though  the  lands  were  situate  abroad,  and  the 
contract  was  made  abroad,  and  the  vendors  were  and  had  always 
been  abroad,  the  action  was  held  to  lie,  merely  on  the  ground 
that  the  vendors  in  Havana  had  sent  here  a  deed,  for  delivery 
on  payment  of  the  amount  they  claimed  to  be  due,  which  deed 
was  in  the  hands  of  their  agent,  the  other  defendant.  The  chan- 
cellor said  that  the  deed  was  here,  subject  to  our  jurisdiction ; 
and  it  was  such  a  portion  of  the  subject  in  question  that  by 
acting  upon  it  the  court  might  decide  the  controversy  and  do 
complete  justice  between  the  parties.  He  stated,  and  in  my 
view,  correctly  stated,  that  the  elementary  principle  is  that  ju- 
risdiction may  be  upheld,  wherever  the  parties,  or  the  subject, 
or  such  a  portion  of  the  subject,  are  within  the  jurisdiction,  that 
an  effectual  decree  can  be  made  and  enforced,  so  as  to  do  justice 
between  the  parties. 

That  this  principle  will  cover  the  present  case,  is  obvious. 
But  the  defendant  insists  that  a  specific  performance  is  always 
within  the  discretion  of  the  court,  and  will  not  be  granted  unless 
the  party  compelled  to  perform  will  get  a  good  title,  or  a  fair  equiv- 
alent for  what  he  parts  with ;  that  the  plaintiff's  title  here  has 
not  been  shown,  but  on  the  contrary,  is  put  in  issue  ;  and  that, 
the  land  being  in  a  foreign  state,  there  is  no  method  of  ascer- 
taining whether  the  title  is  good  or  bad.  There  are  several 
answers  to  this  position.  An  interval  of  about  two  months 
elapsed  between  the  date  of  the  contract  and  the  time  fixed  for 
performance,  during  which,  if  any  objection  to  the  title  existed, 
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it  might  have  been  discovered  and  pointed  out.  The  plaintiff  is 
shown,  by  the  defendant's  own  evidence,  to  have  been  for  twelve 
years  in  possession  of  these  premises.  He  pat  the  defendant 
into  possession,  under  the  contract  of  purchase,  &c,,  and  the 
defendant,  for  aught  that  appears,  still  has  undisturbed  pos- 
session. When  the  deed  was  tendered  and  he  was  request- 
ed to  perform,  he  made  no  objection  to  the  title,  but  placed  hiB 
refusal  on  entirely  different  grounds.  Even  now,  he  does  not 
point  out  any  defect,  or  allege  that  any  exists.  He  contents 
himself  with  denying  any  knowledge  or  information  sufficient  to 
form  a  belief,  whether  the  plaintiff  has  a  good  title.  A  purchaser 
under  such  circumstances  as  these,  has  no  right  to  be  ignorant 
on  this  point.  A  prudent  man,  immediately  on  entering  into 
such  a  contract,  would  have  investigated  the  title.  The  de- 
fendant ought  not  to  be  allowed  to  let  the  time  for  performance  go 
by,  to  enter  into  possession,  and  hold  for  months  and  years, 
and  when  finally  sued  for  the  purchase  price,  to  aver  ignorance 
of  the  state  of  the  title.  He  cannot  thus  throw  the  burden  of 
examining  the  title,  either  on  the  plaintiff  or  the  court ;  but 
should  satisfy  himself  in  regard  to  it,  and  point  out  the  specific 
objections  to  it  which  exist.  If  defects  in  it  did  once  exist, 
the  plaintiff  was  entitled  to  reasonable  notice  of  them,  and  to 
a  sufficient  time  to  remove  them.  And  if  they  are  removed 
at  any  time  before  judgment,  or  the  master's  report  upon  the 
title,  it  is  sufficient,  and  performance  will  be  decreed.  {See 
17  Wend.  876;  21  id,  639;  8  Paige,  600;  7  id.  85,  5  id. 
241 ;  8  Caweji,  619,  520,  535  ;  21  Barb.  381,  392.) 

If  it  becomes  necessary  to  examine  the  state  of  the  title,  the  far- 
ther objection  urged  by  the  defendant,  that  the  validity  of  the  title 
depends  on  the  law  of  a  foreign  state  and  can  only  be  decided 
there,  is  by  no  means  conclusive  in  his  favor.  The  common 
objections  to  a  title,  of  incumbrances  by  mortgage,  judgment, 
&c,,  present  simple  questions  of  fact  which  may  be  tried  as 
easily  as  any  other  facts.  Difficult  questions  of  law  may  pos- 
sibly arise,  which  would,  perhaps,  afford  ground  for  refusing 
the  assistance  of  this  court  to  direct  a  performance.  But  sucli 
cases  must  be  very  rare  indeed.     Ordinarily,  the  validity  of  % 

Vol.  XXV.  68 


538  OASES  IK  THE  SUPREME  COURT. 

Cleveland  v.  Barrill. 

title  to  lands  in  a  sister  state  may  be  examined  and  established 
here,  to  the  entire  satisfaction  of  all  concerned.  To  make  such 
an  examination  is  by  no  means  an  unusual  part  of  the  profes 
sional  duty  of  an  attorney  resident  here. 

To  the  further  suggestion  of  the  defendant's  counsel,  that  if 
the  court  in  this  instance  undertakes  to  pass  upon  the  title  to 
lands  in  New  Jersey,  it  may  next  be  required  to  examine  a 
title  to  lands  in  Italy,  Turkey  or  China,  it  is  sufficient  to  re- 
ply, that  when  such  a  case  arises,  it  will,  no  doubt,  be  properly 
disposed  of.  That  such  a  question  of  title  may  be  imagined  as 
would  prevent  the  exercise  of  jurisdiction  in  a  case  like  the 
present,  is  no  reason  why  the  court  should  shrink  from  dis- 
charging its  duty  here. 

If  the  defendant  can  succeed  in  throwing  any  doubts  upon 
the  plaintiff's  title  to  the  lands  in  question,  I  doubt  not  they 
can  be  examined  and  dispelled  in  this  suit.  And  if  they  prove 
too  grave  for  us,  the  defendant  will  be  fully  protected,  if  he  is 
allowed  leave  to  show  that  fact  to  the  court,  and  thereupon  to 
ask  to  be  relieved  on  just  terms  from  completing  the  perform- 
ance of  the  contract. 

There  must,  therefore,  bo  judgment  for  the  plaintiff,  that^ 
upon  another  tender  of  the  deed  heretofore  tendered  to  him, 
the  defendant  pay  to  the  plaintiff  the^  sums  specified  in  the  con- 
tract of  sale.  As  the  defendant  has  been  in  possession  of  the 
premises,  since  a  date  prior  to  that  fixed  on  for  the  conveyance, 
he  must  pay  interest.  (21  Barb.  896.  18  Eng.  L.  and  E.  R. 
16.)  Sach  interest  to  be  at  the  rate  of  six  per  cent  per  annum ; 
that  being  the  rate  fixed  in  the  contract  and  which  is  allowed 
by  the  laws  of  New  Jersey. 

As  the  plaintiff  has  fully  performed  the  contract  on  his  part, 
which  the  defendant  has  violated  without  any  just  excuse,  the 
plaintiff  is  entitled  to  the  costs  of  this  suit,  and  to  the  damages 
which  he  has  sustained  by  reason  of  the  defendant's  failure  to 
perform.  These  damages  will  consist  of  such  sums  as  the 
plaintiff  has  been  compelled  to  pay  since  July  11,  1854,  on  the 
mortgages  then  existing  on  the  lands,  and  subject  to  which  the 
defendant  was  to  take  them,  and  also  of  the  interest  whkdi 


NEW  YORK— NOviMBER,  1867.  539 


Bolton  V.  De  Peyster. 


the  plaintiff  might  have  received  on  the  moneys  to  have  been 
paid  hfm  by  the  defendant.  An  account  must  be  taken  of  the 
interest  due  to  the  plaintiff,  on  the  $8000  of  purchase  money, 
and  of  the  sums  paid  for  interest  on  the  previous  incumbrances, 
an9  in  stating  the  account,  semi-annual  rests  are  to  be  made, 
and  interest  allowed  to  the  plaintiff,  on  each  item  of  interest 
falling  due  to,  or  advanced  by,  the  plaintiff. 

But  if  within  twenty  days  after  the  service  of  this  judg- 
ment upon  his  attorneys,  the  defendant  shall  give  notice  to  the 
plaintiff's  attorneys  of  any  defect  in  the  plaintiff's  title  to  the 
lands  in  question,  and  the  same  is  not  removed  within  ten  days 
thereafter,  or  is  denied  by  the  plaintiff  to  constitute  a  valid 
objection  to  the  title,  the  defendant  may  within  five  days  there- 
after give  notice  of  a  motion  at  special  term  for  a  reference  to 
inquire  whether  the  plaintiff  is  able  to  give  a  good  title  to  the 
lands.  The  entry  of  final  judgment  is  stayed  till  the  time  for 
giving  such  notice  of  mofion  has  elapsed,  or,  if  given,  till  the 
motion  is  decided. 

[Kings  Special  Term,  Kovember  2, 1857.    Birdseye^  Justice.] 


Bolton  and  others  vs.  De  Petster  and  others. 

D.  L.,  by  bi8  will  executed  previous  to  1830,  after  giving  to  bis  wife  certain  ar- 
ticles of  personal  property,  devised  all  bis  estate,  real  and  personal,  to  big 
executors  in  trust ;  first,  to  pay  bis  debts ;  secondly,  to  pay  to  bis  wife  an  annu- 
ity of  $3000  balf  yearly,  during  her  life ;  tbirdly,  in  trust  to  raise  tbe  sum 
of  $10,000  and  to  pay  $5000  cacb  to  bis  two  children,  Louisa  and  Edward  ; 
and  f\irther  in  trust  to  raise  tbe  sum  of  $60,000,  and  to  invest  the  same,  and 
out  of  tbe  interest  and  income  of  the  same  to  pay  the  annuity  to  bis  wife,  and 
if  there  should  be  any  sur|)Ius,  to  i-c-invest  the  same,  and  suffer  the  said  fund 
to  accumulate  during  the  life  of  his  wife.  And  be  directed  his  executors  to 
apply  the  moneys  they  might  receive,  1.  To  the  payment  of  the  annuity  to 
bis  wife ;  2.  To  the  payment  of  $10,000  to  bis  said  two  children ;  and  3.  To 
the  creation  and  investment  of  said  sum  of  $60,000.  After  the  payment  of 
said  debts,  said  legacies  of  $10,000,  and  tbe  investment  of  said  $60,000,  be 
directed  that  all  the  residw  of  his  estate  should  be  divided  into  eight 
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equal  parts.  And  he  gave  one  part  of  such  residue  to  his  wife  and  her  heira, 
and  one-eighth  to  each  of  bis  seven  children,  Louisa,  Edward,  James,  Anas- 
tasia  Lawrence,  Dominick,  Henry  and  Alexander,  and  their  heirs.  He 
directed  that  after  the  death  of  his  wife  one  equal  eighth  part  of  said  fand  of 
S60,000  with  the  accumulations  thereof,  should  be  disposed  of  by  his  said 
wife  by  an  appointment  in  the  nature  of  a  last  will  and  testament,  to  and 
among  his  children  and  grandchildren,  and  in  default  of  such  appointmeot, 
the  said  one-eighth  part  should  be  divided  in  like  manner  as  the  residue  of 
said  sum.  As  to  the  other  seven  parts  of  said  fund,  (or  the  whole  in  default 
of  such  appointment,)  afler  the  death  of  his  wife,  he  gave  one  equal  part 
thereof  to  each  of  his  seven  children  ;  and  if  cither  of  them  should  die  be- 
fore his  wife,  leaving  a  child  or  children  who  should  survive  her,  then  such 
surviving  child  or  children  should  take  the  share  its  or  their  parent  would 
have  been  entitled  to  if  living ;  and  in  case  either  of  his  children  should  die 
before  his  wife,  leaving  no  child  or  children,  then  the  share  of  the  child  so 
dying  was  to  be  divided  among  the  survivors  of  his  said  seven  childnen  and 
the  child  or  children  (surviving  his  wife)  of  either  of  his  said  children,  then 
dead,  such  gmndchild  or  grandchildren  to  take  the  share  its  or  their  parent 
would  have  been  entitled  to  if  living.  The  testator  declared  that  his  inten- 
tion in  directing  the  investment  of  the  said  sum  of  $60,000  was  "  to  provide 
beyond  the  possibility  of  accident,"  for  the  payment  of  the  annnit7  to  his 
wife  ;  that  he  was  aware  that  in  raising  that  sum  at  once,  a  sacrifice  might 
be  necessary ;  and  that  should  his  wife  be  willing  to  accept,  during  her  life, 
of  certain  parts  of  his  real  estate,  which  were  productive,  instead  of  the  an- 
nuity, such  an  arrangement  might  bo  made.  And  he  directed  that  the 
residue  of  his  estate  might  then  be  divided  as  he  had  before  directed.  But 
that  if  such  an  arrangement  or  disposition  was  made,  it  must  be  wiih  the 
consent  of  aU  the  parties  interested. 

The  testator  left  his  wife  and  his  seven  children  surviving  him.  Henry,  one  of  his 
sons,  died  in  1846,  leaving  six  children,  the  plaintifiTs  in  this  suit.  J.  L.,  the 
widow  of  the  testator,  died  in  1849,  having  made  a  will,  whereby  she  devised 
all  her  estate,  real  and  personal,  to  her  daughter  Louisa.  Alexander,  another 
son  of  the  testator,  died  in  1842,  leaving  no  child.  All  the  other  children  of 
the  testator,  except  Dominick  who  had  died  leaving  children,  were  living  at 
the  time  of  the  death  of  the  widow.  The  fund  of  $60,000  directed  to  be 
invested  for  the  payment  of  the  annuity  to  the  widow,  was  never  in  fact  raised 
or  invested,  but  the  widow's  annuity  was  paid  to  her,  from  year  to  year,  out 
of  the  rents  and  income  of  real  estate  of  the  testator  at  Rome. 

In  1830  a  bill  in  chancery  was  filed  by  a  portion  of  the  heirs  and  devisees  of 
the  testator  against  the  others,  the  widow  and  the  executors,  stating  that 
from  the  scarcity  of  money,  a  sale  of  the  estate  to  raise  Uie  fund  of  860,000 
could  not  be  made  without  great  loss ;  that  the  widow,  in  order  to  prevent 
such  sacrifice,  had  consented  to  an  arrangement  for  the  disposition  of  certain 
parts  of  the  productive  real  estate,  during  her  life ;  to  which  arrangement  all 
the  parties  were  willing  to  consent,  to  the  end  that  the  division  of  the  estate 
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might  be  completed.  The  bill  prayed  for  a  division  of  the  estate  upon  a  plan 
to  be  agreed  on,  under  the  direction  of  the  court.  The  defendants  api)earcd 
and  filed  their  answers,  and  the  cause  was  referred  to  a  master  to  tai^e 
proof  of  the  facts,  and  to  summon  the  parties  to  submit  such  an  agreement 
as  they  were  willing  to  make,  touching  the  division  of  the  estate.  The  par- 
ties accordingly  entered  into  an  agreement,  and  submitted  the  same  to  the 
master.  Upon  his  report  a  decree  was  made  by  the  court,  for  the  division  of 
the  estate  in  confoi-mity  with  the  agreement  and  master's  report,  setting  apart 
and  conveying  to  James,  Edward,  Alexander  and  Henry,  each,  a  certain  part 
of  the  estate  ;  directing  the  residue  of  the  estate  to  be  conveyed  to  trustees, 
to  be  held  by  them,  subject  to  the  payment  of  the  annuity  to  the  widow, 
&c. ;  and  the  residue  to  be  held  for  the  benefit  of  the  widow,  Louisa,  Dom- 
inick,  and  D.  L.  Lawrence. 

In  an  action  by  the  plaintiffs,  children  of  Henry,  claiming  that  J.  L.  the  widow, 
died  without  making  any  appointment,  in  pursuance  of  the  will  of  D.  L.,  and 
that  they  were  entitled  to  one-sixth  of  the  lands  set  8t>art  and  held  by  the 
trustees  for  the  payment  of  the  annuity  to  the  widow,  or  to  one-fonrth  of 
the  sum  of  $60,000  with  the  accumulations  thereof,  held  for  the  payment  of 
said  annnity, 

Held  1.  That  had  the  $60,000  fund  been  created,  and  the  directions  of  the  tes- 
tator in  Uiat  respect  complied  w^ith,  upon  the  death  of  the  widow  without 
having  made  any  appointment,  Alexander  having  died  before  her,  without 
issue,  and  Henry  and  Dominick  having  died  leaving  issue,  the  fund  with  its 
accumulations,  should  have  been  divided  into  six  equal  shares,  to  one  of  which 
the  plaintiffs  would  have  been  entitled  ;  the  children  of  Dominick  to  another; 
James  to  another ;  Edward  to  another ;  Louisa  to  another,  and  D.  L.  Law- 
rence, in  right  of  his  mother  Anastasia,  to  another. 

2.  That  the  will  of  Jane  Lynch,  the  widow  of  D.  Lynch,  was  a  proper  execution 
<^  Uie  power  of  appointment  vested  in  her  as  to  one-eighth  of  the  property 
or  fund  set  apart  to  produce  the  annuity. 

8.  That  her  devisee,  Louisa,  took  an  eighth  part  of  the  fund  or  projierty  thus 
set  aside  for  the  annuity,  and  the  remaining  seven-eighths  parts  were  to  be 
divided  into  six  equal  parts,  of  which  the  plaintiffii  were  entitled  to  an  equal 
part  or  share;  the  children  of  Dominick  to  another  eanal  part  or  share;- James 
to  another  equal  part  or  share ;  Edward  to  another  equal  part  or  share ; 
Louisa,  in  addition  to  the  one-eighth  part  which  she  took  by  virtue  of  the 
execution  of  the  power  of  appoirttment  by  her  mother,  to  another  equal  yiart 
or  share ;  and  Dominick  L.  Lawrence,  in  right  of  his  mother,  to  another 
equal  part  or  share. 

4.  That  instead  of  the  fund  of  $60,000  provided  by  the  will,  for  the  payment  of 
the  annuity  to  the  widow,  a  substitution  was  made  of  productive  real  estate,  by 
and  with  the  consent  of  all  the  proper  parties  and  those  who  were  interested, 
by  the  suit  in  chancery ;  and  that  the  real  estate  set  aside  to  produce  that 
annuity,  and  also  for  the  share  of  the  widow  and  her  three  children,  in  tho 
residuum  of  the  estate,  was  properly  act  aside  for  those  purposes. 
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6.  Thattht  proyisions  of  the  testator's  will  relative  to  tbe  disposiUon  of  Ue 
residuum  applied  to  the  substituted  property,  ivith  the  same  effect  thai  t^y 
would  hare  had  if  no  substitution  had  taken  place.  And  that  what  remain- 
ed after  setting  aside  sufficient  real  estate  to  produce  the  annuity,  was  to  be 
divided  "  as  above ;''  that  is,  in  tbe  same  manner  and  in  tbe  lake  proportions, 
as  if  no  such  substitution  or  change  had  occurred. 

6.  That  a  separation  and  division  of  the  estate  must  be  made,  setting  aside  saf- 
flcient  to  place  tbe  widow  and  Louisa,  Doroinick  and  D.  L.  Lawrence,  on  an 
equality  with  James,  Henr}*,  Edward  and  Alexander;  such  division  was  to 
to  be  made  as  of  1831  os  the  time  the  sons  received  their  share. 

7.  That  whatever  remained  of  the  estate  must  be  deemed  as  retained  to  satisfy 
the  annuity ;  and  that  after  it  had  fu16Iled  that  office  It  must  be  divided  in 
accordance  with  the  terms  of  the  will  applicable  to  that  fund. 

8.  That  upon  these  prir.ciples  the  plaintiffs  would  be  entitled  to  one-sixth  part 
of  seven- eighths  of  the  residuum,  with  the  accumulations,  upon  the  death 
of  the  widow,  deducting  therelVom  the  annuity  paid  to  her 

THIS  was  an  action  by  the  children  of  Henry  Lynch,  deceased, 
to  recover  their  alleged  interest  in  a  fund  set  apart  by  the 
will  of  their  grandfather,  Dominick  Lynch,  deceased. 

Dominick  Lynch  died  in  June,  1825,  being  possessed  of  a 
large  estate,  real  and  personal.  Previous  to  his  decease  he  made 
and  published,  in  due  form  of  law,  his  last  will  and  testament, 
whereby,  after  giving  to  his  widow  Jane,  certain  articles  of  per- 
sonal property,  he  devised  all  his  estate,  real  and  personal,  to 
his  executors  in  trust ;  first,  to  pay  his  debts ;  secondly,  to  pay 
to  his  wife  an  annuity  of  $3000  a  year  half-yearly,  during  her 
life ;  thirdly,  in  trust  to  raise  the  sum  of  $10,000,  and  to  pay 
$5000  each  to  his  two  children,  Louisa  and  Edward,  and  further 
in  trust  to  raise  the  further  sum  of  $60,000,  and  to  invest  the 
same,  and  out  of  the  interest  and  income  of  the  same  to  pay  the 
annuity  to  his  wife ;  and  if  there  should  be  any  surplus,  to  re-in- 
rest  the  same  and  suffer  said  fund  to  accumulate  during  the  life 
of  his  wife.  And  he  directed  his  executors  to  apply  the  mdneys 
they  might  receive,  first,  to  the  payment  of  the  annuity  to  his 
wife  ;  secondly,  to  the  payment  of  $10,000  to  his  said  two  chil- 
dren ;  and  thirdly,  to  the  creation  and  investment  of  said  sum 
of  $60,000.  After  the  payment  of  said  debts,  said  legacies  of 
$10,000,  and  the  investment  of  said  $60,000,  he  directed  ''ihai 
all  the  residue  of  my  estate'^  should  be  divided  into  eight  equal 
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parts :  and  he  gave  one  part  of  such  residue  to  his  wife  and  her 
heirs;  one-eighth  to  his  son  Samuel  and  his  heirs;  one-eighth 
to  his  daughter  Anastatia,  wife  of  William  Lawrence,  and  her 
heirs ;  one-eighth  to  his  son  Dominick  and  his  heirs  ;  one-eighth 
to  his  son  Alexander  and  his  heirs  ;  one-eighth  to  his  son  Hen- 
ry and  his  heirs ;  one-eighth  to  his  daughter  Louisa  and  her/ 
heirs ;  and  one-eighth  to  his  son  Edward  and  his  heirs. 

After  the  death  of  his  wife,  he  directed  that  one  equal  eighth 
part  of  said  fund  of  $60,000,  with  the  accumulations  thereof, 
should  be  disposed  of  by  his  said  wife  by  an  appointment  in  the 
nature  of  a  last  will  and  testament,  to  and  among  his  children 
and  grandchildren  ;  and  in  default  of  such  appointment,  the  said 
one-eighth  part  should  be  divided  in  like  manner  as  the  residue 
of  said  sum. 

As  to  the  other  seven  parts  of  said  fund,  (or  the  whole  in  de- 
fault of  such  appointment,)  after  the  death  of  his  wife,  he  gave 
one  equal  part  thereof  to  each  of  his  above  named  seven  children ; 
and  if  either  of  them  should  die  before  his  wife,  leaving  a  child 
or  children,  who  should  survive  her,  then  such  surviving  child 
or  children  should  take  the  share  its  or  their  parent  would  have 
been  entitled  to  if  living ;  and  in  case  either  of  his  children 
should  die  before  his  wife,  leaving  no  child  or  children,  then  the 
share  of  the  child  so  dying  was  to  be  divided  among  the  sur- 
vivors of  his  said  seven  children  and  the  child  or  children  (sur- 
viving his  wife)  of  either  of  his  said  children,  then  dead,  such 
grandchild  or  grandchildren  to  take  the  share  its  or  their  parent 
would  have  been  entitled  to  if  living.  The  testator  declares 
that  his  intention  in  directing  the  investment  of  the  said  sum 
of  $60,000  is  to  provide  beyond  the  possibility  of  accident,  for 
the  payment  of  the  annuity  to  his  wife ;  that  he  is  aware  that 
in  the  raising  that  sum  at  once  a  sacrifice  may  be  necessary. 
That  should  his  wife  be  willing  to  accept,  during  her  life,  of  cer- 
tain parts  of  his  real  estate  which  were  productive,  insiecui  e/ 
the  annuity^  such  an  arrangement  may  be  made  and  may  be 
beneficial ;  and  he  directs  that  the  residue  of  his  estate  may  then 
be  divided  as  he  had  before  directed.    But  nevertheless,  if  such 
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arrangement  or  disposition  be  made,  U  must  be  done  with  the 
cotisent  of  all  the  parties  interested. 

The  testator  left  his  widow  and  his  seven  children  surviT- 
ing  him.  Henry  Lynch,  one  of  the  sons  of  the  testator,  died 
in  October,  1846,  leaving  six  children,  the  plaintiffs  in  this 
suit.  Jane  Lynch,  the  testators  widow,  died  July  2, 1849,  hav- 
ing made  a  will,  whereby  she  devised  all  her  estate,  real  and 
personal,  to  her  daughter  Louisa  Lynch.  Alexander  Lyncb, 
another  son  of  the  testator,  died  in  1842,  leaving  no  child* 
All  the  other  children  of  the  testator  except  Dominick,  who 
had  died  leaving  children,  were  living  at  the  time  of  the  death 
of  his  widow,  July  2,  1849.  The  interest  of  Henry  Lynch  and 
Dominick  Lynch  in  the  estate  of  their  father,  by  assignments 
made  by  them,  became  vested  in  James  A.  Hamilton,  prior  to 
1830,  and  the  interest  of  James  Lynch  had  also  been  assigned 
to  Seth  B.  Roberts. 

In  1830  a  bill  was  filed  in  the  late  court  of  chancery  by 
James  Lynch,  Seth  B.  Roberts  as  assignee,  Dominick  Lynch, 
Alexander  Lynch,  Henry  Lynch,  Louisa  Lynch  and  Edward 
Lynch,  as  complainants,  against  Jane  Lynch  and  Peter  A.  Jay, 
as  executrix  and  executor  of  the  will  of  Dominick  Lynch,  and 
Dominick  Lynch  Lawrence,  only  child  of  Anastasia  Lawrence^ 
daughter  of  the  testator  D.  Lynch,  and  the  assignees  of  Dom- 
inick Lynch  and  Henry  Lynch,  setting  forth  the  will  of  the  tes- 
tator. That  the  affairs  of  the  estate  had  not  been  settled ;  that 
from  the  scarcity  of  money,  a  sale  of  the  estate  to  realize  suf- 
ficient to  make  the  investment  of  $60,000,  could  not  be  made 
without  great  loss.  That  said  Jane  Lynch,  in  order  to  pre- 
vent such  sacrifice,  had  consented  to  an  arrangement  to  dis- 
pose of  certain  parts  of  said  real  estate,  and  that  all  the  parties 
were  willing  to  consent  to  such  an  arrangement  of  said  estate 
for  the  division  thereof  as  should  be  just,  and  which  should  re- 
ceive the  sanction  of  the  court.  In  this  complaint,  in  setting 
forth  the  contents  of  the  will  of  Dominick  Lynch,  that  part  de- 
vising the  residue  of  the  fund  to  be  created  to  secure  the  annu- 
ity with  the  accumulations  to  the  child  or  children,  if  any,  of  his 
children  who  might  die  before  his  widow,  and  living  at  the  time 
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of  her  death,  was  omitted.  The  defendants  Jane  Lynch,  Peter 
Augustus  Jay  and  James  A.  Hamilton  answered,  the  defendant 
Lawrence,  an  infant,  not  answering,  or  putting  in  only  a  general 
answer  by  his  guardian  ad  litenfi.  Mrs.  Lynch,  in  her  answer, 
states  that  she  believes  that  the  substance  of  the  said  will  is 
truly  set  forth  in  the  bill  of  complaint,  but  for  greater  certainty 
refers  to  the  will  itself, 

Mr.  Jay,  in  his  answer,  states  that  the  original  will  is  not 
in  his  possession,  but  he  annexes  what  he  thinks  is  a  true  copy 
thereof,  and  the  same  is  contained  in  schedule  A,  annexed  to 
his  answer,  and  which  he  prays  may  be  taken  as  part  thereof, 
and  refers  to  the  same  for  the  contents  thereof.  Mr.  Hamilton, 
in  his  answer,  states  that  the  will  is  to  the  purport  and  effect 
as  stated  in  the  complaint,  bat  for  greater  certainty  refers  to 
the  original. 

The  cause  was  referred  to  a  master  in  chancery  by  an  or- 
der dated  September  18,  1830,  to  take  proof  of  the  facts  stated 
in  the  complaint,  and  to  summon  the  parties  before  him  to 
submit  such  an  agreement  as  they  were  willing  to  make  touch- 
ing the  division  of  the  estate.  The  parlies  to  that  suit  did 
enter  into  an  agreement,  and  submitted  the  same  to  the  said 
master.  In  such  agreement  they  state  that  they  are  the  otdy 
parties  in  interest  in  said  estate,  and  that  they  preferred  to 
divide  the  estate  by  setting  apart  and  conveying  to  James 
Lynch  a  certain  part  thereof;  by  setting  apart  and  conveying 
to  Alexander  Lynch  a  certain  part  thereof;  by  setting  apart 
and  conveying  to  Henry  Lynch  a  certain  part  thereof;  and 
that  all  the  residue  of  the  estate  should  be  conveyed  to 
trustees,  to  be  |;ield  by  them,  subject  to  the  payment  of  the 
annuity  to  Jane  Lynch,  and  other  charges  which  have  since 
been  paid,  and  the  residue  to  be  held  for  the  benefit  of  Jane 
Lynch,  Louisa  Lynch,  James  A.  Hamilton  as  trustee  and  as- 
signee of  Dominick  Lynch,  and  Dominick  Lynch  Lawrence. 

The  master  reports  that  he  finds,  on  examination  of  the 
testimony  and  proofs  submitted  to  him,  that  the  material  facts 
set  forth  in  the  original  and  supplemental  bills  are  truly  stated, 
as  the  same  are  therein  set  forth.    He  further  reports,  that 
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in  his  opinion  the  plan  of  division  contained  in  such  agreement, 
and  agreed  to  by  the  parties  in  interest  as  aforesaid,  is,  under 
all  the  circumstances  of  the  case,  the  best  that  could  be  derised, 
and  is  for  the  benefit  of  said  infant  defendant. 

A  decree  was  made  by  the  late  court  of  chancery,  on  the 
21st  February,  1831,  on  the  coming  in  of  this  report,  in  con- 
formity with  it.  The  decree  directs  the  execution  of  said  agree- 
ment, and  the  conveyance  to  the  several  persons  therein  men- 
tioned, of  the  shares  assigned  to  them.  The  shares  were  those 
to  which  James  Lynch,  Henry  Lynch,  Edward  Lynch,  and 
Alexander  Lynch  were  entitled*  And  all  the  rest  and  residue 
of  the  estate  was  directed  to  be  conveyed  to  trustees,  to  hold 
in  one  undivided  share  or  interest,  subject  to  the  payment  of  the 
annuity  to  Jane  Lynch,  and  also  subject  to  other  claims,  which 
have  been  liquidated,  and  subject  and  for  the  benefit  of  Jane 
Lynch,  the  widow,  Louisa  Lynch,  James  A.  Hamilton  assignee 
of  Dominick  Lynch  the  younger,  and  Dominick  Lynch  Lawrence, 
share  and  share  alike.  The  decree  directed  Mr.  Jay  and  Mrs. 
Lynch  to  make  such  conveyances,  and  to  convey  the  said  un- 
divided share  to  Frederick  De  Peyster  and  Jane  Lynch,  to  hold 
the  same  upon  the  trusts  mentioned  in  said  decree. 

The  plaintiffs  claim,  by  their  complaint,  that  Jane  Lynch  died 
without  making  any  appointment  in  pursuance  of  the  will  of 
Dominick  Lynch,  and  that  they  are  entitled  to  one-sixth  of  the 
lands  set  apart  and  held  by  the  trustees  for  the  payment  of  the 
annuity  to  Jane  Lynch,  or  to  one-fourth  of  the  sum  of  $60,000 
with  the  accumulations  thereof,  held  for  the  payment  of  said 
annuity.  All  the  parties  claiming  an  interest  in  the  estate 
of  Dominick  Lynch  the  elder,  seek  to  maintain  the  division  of 
the  estate  as  made  by  the  decree  of  the  late  court  of  chancery, 
in  1830,  as  the  same  is  now  discharged  of  the  annuity  to  Jane 
Lynch,  except  the  plaintiffs,  children  of  Henry  Lynch  deceased. 

A  decree  was  made  at  special  term,  in  February,  1854,  dis- 
missing the  complaint  without  costs ;  and  from  that  decree  the 
plaintiffs  appealed  to  the  general  term. 
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W.  Huichins  and  G.  Woody  for  the  plaintiffs.  I.  Under 
the  will  of  Dominick  Lynch,  the  children  of  the  respective 
children  of  the  tesDitor  took  a  contingent  interest  in  the  share 
of  their  parent,  in  the  fand  of  $60,000  to  be  set  apart  to  raise 
the  annuity  of  $3,000  for  the  widow ;  and  the  surplus  accumu- 
lated beyond  the  annuity  of  the  widow ;  also  in  the  one-eighth 
of  said  fund  given  to  the  widow,  and  not  disposed  of  by  her 
under  the  power,  which  interest  vested  in  them  absolutely  in 
case  the  parent  died  in  the  lifetime  of  the  widow. 

II.  Such  a  limitation  was  valid,  and  warranted  by  law. 

III.  The  parties  interested  could,  under  the  will,  make  an 
arrangement  with  the  widow  (she  being  willing  so  to  do)  for  her 
to  accept  during  her  life  certain  productive  parts  of  the  real 
estate  directly^  instead  of  raising  out  of  the  real  estate  the 
personal  fund  of  $60,000. 

IV.  The  property  thus  substituted,  must  under  a  sound  con- 
struction of  the  will,  be  subject  to  the  same  limitation  as  the 
proposed  fund  under  the  will  was  subject  to,  and  the  grand- 
children took  the  same  rights  therein.  (1.)  The  testator  meant 
that  the  fund  set  apart  for  raising  the  widow's  annuity  with 
the  accumulations  of  the  surplus  income  beyond  the  annuity, 
should  after  her  death  go  in  equal  shares  to  the  children  sur- 
viving her  and  to  the  children  of  a  deceased  child  not  surviv- 
ing her,  as  limited  in  th^  will.  (2.)  This  limitation  to  surviving 
grandchildren  was  an  independent  provision  for  their  benefit. 
(3.)  This  limitation  was  not  a  necessity  resulting  from  the  set- 
ting apart  a  personal  fund  to  raise  the  annuity,  because  the  re- 
mainder in  fee  in  that  personal  fund  might  have  been  limited 
to  and  vested  in  the  children  of  the  testator  at  once,  as  well  as 
his  other  property.  (4.)  Whether  the  fund  set  apart  to  raise 
the  annuity  was  real  or  personal,  it  was  susceptible  of  the  same 
limitation  in  remainder.  (5.)  No  limitation  is  provided  in  the 
will  for  the  estate  in  remainder  after  the  death  of  the  widow  if 
the  fund  be  real,^  different  from  the  limitation  applicable  to  it 
as  a  personal  fund.  (6.)  '^  The  residne^^  after  setting  apart 
land  instead  of  a  personal  fund,  to  be  divided  as  above  direct- 
ed, under  the  words  in  the  18th  folio,  means  that  the  residue  of 
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hig  property,  beyond  those  lands,  and  not  the  remainder  in  fee  in 
those  lands,  should  be  at  once  divided,  and  that  the  remainder 
in  fee  should  be  divided  or  disposed  of  after  her  death  ;  that 
being  the  prior  direction  referred  to  in  that  part  of  the  will. 
(7.)  To  raise  the  fund  of  $60,000,  real  estate  could  hare  been 
set  apart  and  converted  into  money,  whereas,  under  the  arrange- 
ment assented  to,  productive  real  estate  is  set  apart  directly 
for  this  purpose,  and  not  converted  into  money*  (8.)  The  alter- 
ation'effected  by  such  arrangement  is  a  mere  substitution  of  & 
different  mode  rf  setting  apart  and  applying  property.  (9.)  The 
substitution  of  a  different  fund,  or  a  different  mode  of  raising  it, 
will  not  per  se^  change  the  character  of  the  limitation  or  dispo- 
sition, but  will  be  impliedly  subject  to  the  same  disposition  and 
the  same  general  purpose.     {LoriUard  v.  Coster^  5  Paige,  172.) 

y.  The  only  right  the  parties  interested  had  was  to  set  apart 
certain  parts  of  the  testator's  real  estate,  which  was  then  pro- 
ductive, instead  of  the  annuity,  and  the  residue  of  the  estate 
should  then  be  divided  as  the  residue  was  to  have  been  divided, 
in  case  the  sum  of  $60,000  had  been  set  aside  for  an  annui^. 
The  arrangement  which  was  made  was  not  authorized  by  the 
will.  (1.)  Certain  parts  of  the  productive  real  estate  which  was 
separate  and  distinct  from  the  rights  and  interests  of  others,  were 
not  set  apart  to  her  use  during  her  life.  (2.)  The  residue  of  the 
estate  was  not  then  divided  in  the  manner  specified  in  safd  will, 
that  is  one-eighth  to  each  of  the  persons  mentioned.  (3.)  A 
part  of  the  productive  real  estate  was  set  aside  to  her  use  for 
life,  which  at  her  death  was  to  be  divided,  three-fourths  to  the 
children  and  one-fourth  to  her  heirs,  and  the  residue  was  di- 
vided amongst  four  of  the  children,  one  fourth  to  each.  (4.)  The 
arrangement  which  was  made  took  away  the  powers  given  to 
the  executors  as  trustees,  and  substituted  others  as  trustees 
for  purposes  different  from  those  contemplated  in  the  will. 

VI.  The  parties,  as  stated  in  the  bill,  actually  set  apart  real 
estate  in  order  to  raise  the  widow^s  annuity  described  in  the 
bill,  and  made  the  same  subject  to  said  annuity,  which  was 
carried  out  in  the  chancery  suit  and  decree  described  in  the 
bill,  but  they  omitted  to  secure  to  the  children  of  Henry  Lynch 
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their  contingent  rights  in  their  share  of  the  real  estate  convert- 
ed into  the  fund  of  $60,000,  and  such  grandchildren  are  not 
bound,  not  having  been  made  parties. 

VIL  The  plaintiffs  are  entitled  to  one-sixth  of  the  whole  of 
the  real  estate  thus  substituted,  viz :  (1.)  The  plaintiffs,  on  the 
death  of  Henry,  in  the  lifetime  of  the  widow,  were  entitled  to 
one-eighth  of  said  land.  (2.)  The  will  of  Jane  Lynch,  mention- 
ed in  the  answer,  is  not  an  appointment  of  one-eighth  of  the 
said  $60,000,  or  of  the  land  in  lieu  thereof,  and  for  want  of 
such  appointment,  the  plaintiffs  are  entitled  to  one-sixth  of  said 
one-eighth  of  said  land.  (3.)  By  the  death  of  Alexander  and 
of  Jane,  the  widow,  as  above  stated,  the  plaintiffs  are  entitled 
to  one-sixth  of  one-eighth  of  their  respective  shares  or  rights, 
which,  in  addition  to  the  one-eighth  above  mentioned,  is  equal 
to  one  sixth  of  the  whole  of  said  lands. 

VIII.  And  they  are  entitled  to  the  land  instead  of  the  money, 
because  the  widow  was  willing  to  accept  and  did  accept  the  same, 
and  it  was  for  the  general  interest  of  the  estate  that  said  real 
property  should  be  set  apart  for  her  annuity  instead  of  the  con- 
version of  the  same  into  a  personal  fund  j  the  defendants,  by 
their  acts  and  proceedings,  having  prevented  the  investment 
thereof  into  money,  and  assented  to  that  arrangement. 

IX.  The  parties  to  that  stipulation  had  a  right  to  substitute 
productive  real  estate  instead  of  converting  it  into  the  per- 
sonal fund ;  they  could  not  deprive  the  grandchildren  of  their 
contingent  rights  therein,  and  those  rights  still  exist  in  the 
land.  (1.)  The  contingent  rights  of  the  grandchildren  were 
independent  of  the  limitation  to  the  children.  They  take  as 
purchasers  from  the  testator,  and  not  in  representation  from  the 
children  of  their  respective  parents.  (2.)  Assuming  that 
such  of  the  parties  in  interest  as  were  competent  to  act,  and 
were  not  under  a  personal  disability,  could,  upon  a  sound  con- 
struction of  the  will,  make  by  their  assent  a  valid  substitution 
of  a  productive  real  fund,  they  could  not  thereby  change  the 
character  of  the  limitation,  and  deprive  the  grandchildren  of 
their  rights  therein.  (3.)  The  rights  of  the  grandchildren, 
until  the  death  of  their  parent  before  the  widow,  were  contin- 
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gent.  They  had  no  estate  except  in  possibility,  all  which  was 
inalienable  by  them,  if  they  had  been  of  age,  and  a  fortion^ 
they  were  inalienable  by  their  parents. 

X.  Assuming  the  assent  of  the  grandchildren,  as  unneces- 
sary, yet  the  arrangement  entered  into  in  the  suit  for  the  divis- 
ion of  the  estate  in  1831  is  void,  because  not  made  with  the 
consent  of  all  parties  interested,  as  directed  in  the  wilL 
(1.)  Henry  Lynch  had  not  such  an  interest  as  authorized  him 
to  consent.  His  interest  in  his  father's  estate  was  in  the  United 
States.  His  assignee  had  not  such  interest.  He  was  not  cog- 
nizant of  the  arrangement  made  by  James  and  Henry  in  regard  to 
the  debt.  The  United  States  did  not  assent  to  it  by  the  secre- 
tary of  the  treasury.  (2.)  Dominick  Lynch  bad  no  such  inter- 
est, and  for  the  same  reason.  His  children,  who  are  defendants 
now  hold  this  estate  on  the  sole  ground  that  they  were  the 
parties  in  interest ;  having  gained  a  valuable  estate  on  this 
ground,  they  are  estopped  from  alleging  that  their  father  was 
the  party  competent  to  contract.  {Dennis  v.  Cornell,  3  John. 
Cos.  174.  9  Cowen,  274.  9  Wend.  147.  Congressional  Docu- 
ments^ 1836.)  So  far  from  Henry  Lynch  having  had  his  share  of 
the  whole  estate,  including  that  part  of  the  $60,000  to  which  he 
would  have  been  entitled  had  he  survived  his  mother  as  is  alleged 
in  the  answer,  it  is  apparent  from  the  testimony  of  the  defendant 
Roberts,  that  neither  he  nor  his  assignee  received  the  portion  to 
which  he  was  entitled  before  the  death  of  his  mother.  (1.)  Ac- 
cording to  Bennett's  testimony,  not  called  in  question,  Louisa  re- 
ceived for  her  one-eighth  of  the  estate,  land  situated  in  Borne, 
worth  $62,500  at  the  time  of  division,  and  now  worth  $125,000, 
and  D.  L.  Lawrence  the  same,  and  the  children  of  Dominick,  the 
same.  (2.)  HenryLynch's  one-eighth  was  subject  for  the  most 
part  to  contracts,  and  sold  under  the  contracts  for  $800,  including 
the  $12,000  debt,  it  was  worth  not  over  $20,000,  and  it  consisted 
of  grazing  and  farm  lands,  not  likely  to  increase  in  value. 

XII.  The  land  set  apart,  with  all  its  increased  value,  is  sub- 
ject to  the  limitations  and  dispositions  in  favor  of  the  children 
of  Henry  Lynch,  and  if  it  had  depreciated  in  value,  they  most 
have  borne  the  loss. 
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M.  S.  BidweU,  for  the  defendant  De  Peyster.  I.  No  cause 
of  action  was  established  in  favor  of  the  plaintiffs,  or  any  of 
them,  against  any  of  the  defendants.  The  testator,  by  his  will, 
gave  his  widow  an  annuity ;  and  for  the  purpose  of  providing 
^^  beyond  the  possibility  of  accident  ^^  for  the  payment  of  this 
annuity,  he  directed  a  fund  of  $60,000  to  be  set  apart.  That 
this  was  the  object  which  he  had  in  view,  in  making  this  provision 
for  a  fund,  is  not  left  to  conjecture,  or  even  to  inference,  for 
it  is  expressly  declared  by  the  testator  himself,  in  his  will. 
As  to  the  residue  of  his  estate,  he  made  provision  for  the  dis- 
position of  it  immediately  on  his  death ;  all  of  it,  With  the  ex- 
ception of  that  fund,  was  to  become  at  once  the  vested  and 
absolute  property  of  certain  designated  persons.*  But  a  differ- 
ent provision  was  of  course  necessary  in  respect  to  this  fund. 
Something  must  be  done  with  it  when  the  object  for  which 
it  was  created,  namely,  payment  of  the  annuity,  should  cease. 
The  contingent  interests  in  favor  by  possibility  of  grandchil- 
dren, were  incidental,  or  rather  accidental,  and  not  primary  ob- 
jects. They  were  incidental  to  the  creation  of  the  fund,  but 
were  not  at  all  an  object  for  which  it  was  to  be  raised.  A 
bounty  to  the  grandchildren  was  not  at  all  the  object  of  the  tes- 
tator in  creating  the  fund.  He  wished  merely  to  secure  the 
annuity  to  his  widow  "beyond  the  possibility  of  accident."  It 
is  very  evident,  therefore,  that  when  the  testator  authorized  a 
different  arrangement  to  be  made,  "  instead  of  the  annuity,"  with 
the  consent  of  all  parties  interested,  he  meant,  by  the  "parties 
interested,"  the  widow  and  the  children  named  in  his  will,  and 
those  persons  only.  The  widow  was  clearly  interested,  and  so 
were  the  children,  for  two  reasons :  Any  other  arrangement 
would  require  them  to  give  up,  first,  for  the  widow's  life,  some 
.  of  the  property  given  to  them  by  the  will  ,•  or,  in  the  language 
of  the  will,  it  would  require  an  arrangement  or  disposition  of 
his  property  to  be  made  different  from  that  which  he  had  pre- 
viously made ;  secondly,  to  give  up  their  interest  in  the  fund. 
The  children  of  the  testator's  children  were  not  persons  whose 
consent  was  necessary  to  such  an  arrangement.  They  were  not 
interested,  and  never  could  be,  unless  two  contingencies  hap- 
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pened,  namely  :  First,  unless  their  parent,  who  was  the  testa- 
tor's child,  should  die  before  the  widow  ;  an<}  secondly^  unless 
they  themselves  should  survive  her.  They  had  a  mere  possi- 
bility, not  an  interest.  {Edwards  v.  Varick^  5  Detiia^  664. 
Jackson  v.  Waldron,  13  Wend.  178.  Pelletreau  t.  Jackson^ 
11  id.  110.)  The  testator's  children  had  a  vested  interest  in 
such  fund,  although  it  was  liable  to  be  divested  by  their  death 
during  the  widow's  life.  {Nodine  v.  Greenfield^  7  Paige^  545. 
Williamson  v.  Field,  2  Sandf.  Ch,  JR.  533.  Shepherd  v.  /n- 
gram,  AmbL  R.  448.  Skey  v.  Barnes,  3  Mer.  335.  Hervey 
V.  McLaughlin,  1  Price,  264.)  The  testator's  children,  but 
not  their  children,  were,  with  the  widow,  "  the  parties  inter- 
ested," whose  consent  was  required  as  a  condition  to  the  con- 
templated arrangement.  Such  is  the  legal  import  and  effect 
of  this  provision  of  the  will ;  and  such,  undoubtedly,  was  the 
intention  of  the  testator.  In  requiring  the  consent  of  all  par- 
ties interested,  he  could  not  have  intended  to  require  the  con- 
sent of  all  who  might  possibly,  under  certain  contingencies, 
become  interested  at  an  uncertain  future  period ;  because,  until 
the  death  of  his  widow,  it  could  not  be  determined  who  might 
become  so  interested ;  and  because,  even  if  no  other  grandchildren 
than  those  living  at  his  death  were  included  among  the  parties 
interested,  the  testator  must  have  been  aware  that  they  would 
be  infants,  incapable  of  exercising  a  judgment  or  giving  any 
legal  consent  to  any  arrangement ;  and  because  the  contem- 
plated arrangement  was  to  be  made,  if  at  all,  immediately  after 
his  death,  as  it  was  intended  to  prevent  the  raising  of  the  sum 
of  $60,000,  which,  if  such  an  arrangement  was  not  made,  was 
to  be  one  of  the  first  acts  and  duties  of  the  executors.  It  was 
an  arrangement  to  be  made  before  the  division  of  the  estate. 
Every  instrument  should  receive  a  reasonable  construction ; 
but  a  construction  that  would  require  the  consent  of  all  those 
who  might  possibly  become  interested  in  the  fund  would  not  be 
a  reasonable  construction  ;  on  the  contrary,  it  would  be  perfectly 
absurd ;  it  would  nullify  and  stultify  the  whole  provision  for 
making  such  substitutional  arrangement. 

II.  But  if  such  a  construction  should  be  adopted,  the  oonse- 
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qvence  wonld  not  be  that  the  plaintiffs  have  any  right  to,  or 
interest  in  the  property  mentioned  in  the  trust  deed ;  that  prop- 
erty was  not  given  to  them ;  it  belonged  to  the  testator's  widow 
and  children,  and  the  neglect  of  the  executors  to  raise  the  fund 
of  $60,000  could  not  give  the  plaintiffs  a  right  to  that  property. 
Such  neglect  might  be  a  breach  of  trust,  for  which  the  plain- 
tiffs might  maintain  a  suit  against  the  executors,  and  perhaps 
against  the  legatees  who  received  the  assets  out  of  which  that 
fund  should  have  been  raised.  But  that  would  be  a  very  differ- 
ent action  from  this.  In  no  form,  however,  could  they  main- 
tain an  action  against  the  defendant,  De  Peyster,  who  is  a 
trustee  appointed  by  the  court,  and  who  has  been  unnecessarily 
and  vexatiously  dragged  into  a  litigation  about  matters  in  which 
he  had  no  concern. 

III.  There  is  no  ground  at  all  for  the  idea  that  the  property 
mentioned  in  the  deed  was  a  substitute  for  the  fund  of  $60,000, 
and  that  the  plaintiffs  have  the  same  rights  in  it  that  they 
would  have  had  in  that  fund.  The  parties  to  the  deed  never 
contemplated  such  a  thing,  and  it  would  be  impossible  to  give 
to  the  deed  such  a  construction  and  effect,  without  the  utmost 
violence  to  its  language  and  palpable  meaning,  and  without  an 
entire  and  wanton  disregard  of  the  evident  intention  of  the  par- 
ties. Such  a  construction  would  assume,  too,  in  opposition  to  the 
whole  frame  and  tenor  of  the  plaintiffs'  case,  that  the  arrangement 
was  made  with  the  consent  of  all  parties  intefested,  and  that  it 
was  not  (as  the  will  authorized)  an  arrangement  "  instead  of  tho 
annuity,"  but  an  arrangement  in  place  of  the  fund.  But  the 
deed  cannot  by  any  ingenuity,  be  tortured  into  any  such  mean- 
ing or  effect,  and  if  the  parties  to  it  did  not  intend  that  it 
should  have  such  an  effect,  there  is  no  ground  upon  which  the 
court  can  give  to  it  such  an  operation.  If  the  plaintiffs  claim 
under  the  deed,  they  can  take  nothing  which  the  deed  does  not 
give  to  them.  If  they  do  not  claim  under  the  deed,  then  they 
must  show  some  other  title  to  the  property.  It  is  quite  clear, 
in  such  a  case,  that  they  have  no  cause  of  action  against  the 
defendant  De  Peyster.  It  is  not  a  case  of  a  trust  by  operation 
of  law,  as  it  would  be  if  property  to  which  the  plaintiffs  were 
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entitled  h&d  been  wrongfully  converted  into  this  property ;  on 
the  contrary,  the  property  mentioned  in  the  deed  always,  after 
the  testator's  death,  belonged  rightfally  to  the  parties  to  the 
deed,  and  to  them  alone. 

The  judgment  should  be  afSrmed,  as  to  the  defendant  De 
Peyster,  and  as  he  is  a  trustee,  and  in  fact  a  trustee  appointed 
by  the  court,  it  should  be  affirmed,  as  to  him  at  leaat^  with 
costs. 

Charles  TVacy,  for  Maitland  and  wife  and  Dominick  Lyneh. 
I.  The  main  design  or  principal  intent  of  the  testator,  in  direct- 
ing the  formation  of  a  fund  of  $60,000  in  personal  property, 
was  to  insure  the  full  and  punctual  payment  of  the  annuity 
he  left  to  his  widow.  This  intention  is  expressly  declared  in 
the  will,  and  no  other  can  be  implied  or  inferred.  The  annu- 
ity was  not  dependent  on  the  personal  fund,  nor  incidental  to  it. 
The  annuity  began  to  run  immediately  on  the  testators  death, 
and  was  a  charge  on  his  whole  estate  until  a  personal  fund  of 
$60,000  should  be  raised  and  set  apart  to  secure  the  annuity, 
when  the  estate  at  large  would  be  discharged  of  the  duty  to 
psy  the  annuity  and  become  capable  of  immediate  distribution. 
If  the  personal  fund  was  never  raised,  the  whole  estate  would 
remain  charged  with  the  annuity.  The  scheme  of  an  annuity 
fund  was  an  expedient  to  render  the  payment  sure  and  prompt, 
while  it  would  liberate  the  estate  from  the  general  charge  to 
furnish  the  annuity.  It  was  a  wise  measure  for  accomplishing 
his  main  design,  without  prejudicing  the  natural  wish  of  this 
wealthy  man  to  have  his  estate  so  administered  as  to  suffer  no 
diminution,  but  to  be  preserved  to  his  family  in  its  full  dimen- 
sions. (2  Jarman  on  WiUsj  280.  Ram  on  Wills,  100.  8 
Bradford,  63.) 

II.  The  provisions  for  a  distribution  of  the  personal  fund, 
after  the  death  of  the  annuitant,  were  merely  incidental  to  the 
existence  of  such  a  separate  fund ;  and  no  such  fund  having 
ever  been  formed,  those  provisions  never  became  operative. 
{Ram  on  Wills^  100.)  The  testator  provided  that  upon  such 
personal  fund  being  set  apart,  the  residue  of  his  estate  «ho«ld 
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be  divided  among  his  heirs  named ;  and  when  the  annuitant 
should  decease,  the  residue  of  the  fund  should  be  divided  in  like 
manner;  the  only  difference  being  his  guarding  against  changes 
by  lapse  of  time,  by  admitting  descendants  of  deceased  chil« 
dren  to  take  their  parents'  share.  This  feature,  of  a  second 
division  of  property,  naturally  arose  from  the  plan  of  setting 
apart  a  fund  for  tho  life .  of  the  widow.  Such  fund  must  be 
kept  together,  and  ought  not  to  be  embarrassed  with  a  diver- 
sity of  owners,  claiming  severally  as  shareholders  in  the  fund, 
by  virtue  of  a  division  of  it  in  remainder.  It  was  best  for  the 
annuitant  to  have  the  fund  belong  to  the  undivided  estate  and 
remain  in  the  absolute  power  of  the  executors  during  her  life, 
and  no  question  of  its  final  distribution  arise  until  after  her 
death. 

III.  The  testator,  anticipating  the  difficulty  of  raising  the 
annuity  fund,  further  provided  for  an  alternative  arrangement, 
by  which  the  whole  annuity  might  be  compounded  for,  and  the 
necessity  of  an  annuity  fund  might  cease.  This  alternative 
provision  was  that  the  widow  might  have  productive  lands  for 
her  life,  instead  of  the  annuity.  The  testator's  language  is  un- 
equivocal ;  the  life  estate  in  lands  was  not  a  substitute  for  per- 
sonal property  in  an  annuity  fund,  nor  a  collateral  security  for 
a  current  annuity ;  but  it  was  a  full  substitute  for  the  annuity 
itself,  which  thereby  became  dispensed  with  altogether.  An 
adoption  of  this  alternative  provision  must  extinguish  the  an- 
nuity, and  with  it  the  incidents  of  the  annuity,  namely,  the  an- 
nuity fund,  if  any  was  formed,  and  the  ultimate  distribution 
of  the  residue  of  said  fund.  In  harmony  with  this  view,  the 
testator  authorizes  that  the  whole  residue  of  his  estate  be  im- 
mediately divided  and  distributed,  upon  the  adoption  of  this 
life  estate  in  lands  in  lieu  of  the  annuity.  The  annuity  being 
out  of  the  way,  there  would  be  no  obstacle  to  the  immediate  doa* 
ing  up  of  his  estate.  The  reversions  or  remainders  in  those 
lands  out  of  which*  the  widow's  life  estate  was  taken,  were 
convenient  and  available  for  this  final  distribution  to  bis  heirs. 

lY.  The  will  is  in  harmony  throughout.  The  testator's  first 
eare  was  to  secure  a  proper  support  for  his  widow.    He  thera* 
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fore  not  only  gives  her  one-eightlrof  his  whole  estate,  bat  learefl 
her  an  annuity,  and  leaves  his  whole  estate  chargeable  with  ita 
payment,  antil  a  personal  fund  of  $60,000  shall  be  set  apart  to 
secure  this  annuity ;  but  foreboding  that  the  raising  of  sncb  a 
fund  might  greatly  sacrifice  his  property,  he  provides  for  that 
contingency  by  authorizing  the  substitution  of  a  life  estate  in 
productive  lands  in  lieu  of  the  annuity,  by  consent  of  the  widow 
and  the  heirs.  His  second  care  was  for  his  children ;  and  he 
gives  the  rest  of  his  estate  to  them,  directing  that  the  distribu- 
tion be  made  upon  the  annuity  question  being  disposed  of,  either 
by  setting  apart  the  annuity  fund  or  by  substituting  a  life 
estate  in  land  in  lieu  of  the  annuity.  In  the  former  case  the 
distribution  could  not  include  the  annuity  fund,  and  that  fund 
must  await  the  death  of  the  annuitant  and  consequently  a  par- 
ticular direction  was  given  for  that  case,  if  it  should  occur,  with 
provisions  adapted  to  changes  in  the  family  by  lapse  of  time. 

y.  There  is  no  ground  for  the  plaintiffs'  claim,  that  upon 
adopting  the  alternative  provision  of  the  will,  the  lands  out  of 
which  the  life  estate  was  carved  became  in  fee  the  annuity 
fund  itself.  The  will  recognizes  no  annuity  fund  but  one  com- 
posed of  a  certain  class  of  personal  property.  It  admits  of  no 
investment  of  the  fund  in  lands.  It  does  not  allow  the  taking 
of  lands  in  lieu  of  personal  property  in  forming  the  fund.  The 
substitution  of  lands  in  this  fund,  in  any  form,  would  be  a  clear 
breach  of  duty  in  the  executors.  The  will  contains  no  direc- 
tions for  an  ultimate  distribution  or  division  of  real  estate  held 
as  annuity  fund.  There  is  no  conversion  of  the  realty  into  per- 
sonalty by  this  will.     {Leigh  4*  Dalzell  on  Conversion^  15,  2.) 

VI.  The  division  of  the  property  directed  by  the  will  to  be 
made  on  the  substituting  of  a  life  interest  in  lands  in  lieu  of  the 
annuity,  is  a  division  of  the  whole  estate,  and  includes  the  re- 
mainders or  reversions  in  the  lands  themselves.  The  terms 
used  are  decisive.  It  is  "  the  residue  of  the  estate ;"  and  it  is 
to  be  "  divided  as  above  directed,"  referring  to  a  division  of  the 
whole  property.  This  plan  of  final  division,  immediately  after  the 
carving  out  of  a  life  estate,  furnished  a  motive  to  the  widow  to  ac- 
cept the  life  estate  in  lieu  of  the  annuity,  for  it  gave  her  abso- 
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Intely  one-eighth  of  the  remainder  in  fee,  instead  of  leaving  her 
a  power  to  appoint  one-eighth  of  the  annuity  fund  by  her  will, 
which  was  some  compensation  for  taking  the  hazards  of  obtain- 
ing from  the  life  estate  a  regular  and  prompt  income  equal  to 
the  annuity. 

YII.  '^  The  consent  of  all  parties  interested,"  which  is  requisite 
for  substitutiug  a  life  interest  in  lands  in  lieu  of  the  annuity,  must 
consist  of  the  consent  of  the  widow,  and  the  seven  heirs  named 
in  the  will,  or  their  heirs  living  at  the  time  the  change  was 
made.  Such  is  the  obvious  construction  of  the  will,  which 
gives  the  estate  mainly  to  the  widow  and  the  seven  children 
named,  and  every  where  presents  them  as  the  parties  interested. 
The  issue  of  those  seven  children,  born  or  to  be  born,  could 
have  no  interest  until  the  death  of  their  respective  parents.  All 
that  could  be  predicated  of  them  during  the  life  of  their  pa- 
rents and  of  Mrs.  Lynch,  their  grandmother,  was  a  bare  possi* 
bility  of  a  future  interest,  and  not  an  actual  present  interest. 
Their  case  would  be  thus :  if  the  annuity  fund  should  be  formed, 
and  if  their  grandmother  should  outlive  their  parents,  and  if 
they  should  outlive  their  grandmother,  and  if  there  should  be 
a  remnant  of  the  fund  at  her  death,  then  they  would  be  en- 
titled to  a  share  ;  but  in  default  of  any  one  of  the  conditions 
stated,  they  would  take  nothing.  This  construction  is  also  ne- 
cessary to  give  effect  to  the  alternative  provision  of  the  will; 
for  the  consent  of  the  issue  of  the  children  named  could  not  be 
obtained,  there  being  at  all  times  a  possibility  of  further  issue, 
and  infant  issue ;  and  nobody  can  consent  for  an  infant  or  an 
unborn  child ;  consequently  the  provision  which  was  intended 
to  be  beneficial,  and  was  well  adopted  to  that  end,  must  wholly 
fail. 

YIII.  The  proceedings  to  effect  the  change  from  an  annuity 
to  a  life  interest  in  lands,  were  had  in  perfect  conformity  to 
the  will.  The  executors  waited  four  years,  and  by  a  full  trial 
and  experience  knew  that  the  change  was  necessary.  The 
widow  and  the  seven  children,  all  being  in  life,  consented.  The 
jurisdiction  of  the  court  of  chancery  was  invoked.  The  execu- 
tors, the  widow,  and  all  the  children,  became  parties  to  that 


658    *  CASES  IK  THE  SUPREME  OOUBT. 

Bolton  t^.  Do  Peyster. 

Buit.  The  condition  of  the  estate  was  fally  exhibited  to  tkal 
coart.  The  will  at  large  was  laid  before  the  chancellor.  A  de- 
cree was  entered  confirming  the  change,  and  conveyances  were 
executed  accordingly. 

IX.  The  defendants  Stuart  G.  Maitland  and  Margaret  his 
wife,  and  Dominick  Lynch,  (the  third  of  the  name,)  derive  title 
by  descent  from  Dominick  Lynch,  (the  second  of  the  name,)  one 
of  the  sons  of  the  testator,  to  whom  a  share  in  the  Rome  lands 
went  as  his  portion  on  the  division  of  the  estate.  The  plain- 
tiffs claim  as  issne  of  Henry  Lynch,  who  united  in  the  arrange 
ment  of  1829,  was  one  of  the  plaintiffs  in  the  chancery  suit  by 
which  that  arrangement  was  established,  and  obtained  his  full 
share  of  the  estate.  The  court  should  be  slow  to  aid  one  branch 
of  the  family  in  seeking  to  redivide  the  portion  of  another 
branch,  when  both  were  portioned  equally ;  especially  when  the 
plaintiffs  attempt  this  spoliation  by  impeaching  the  contract  of 
their  parent,  and  the  solemn  decree  of  the  court  of  chancery, 
made  on  the  prayer  of  his  bill  more  than  a  quarter  of  a  ceii- 
tury  ago. 

B.  D.  Sillimany  for  the  defendants  Luquer  and  Pringle.  I.  The 
great  object  of  the  testator  was  to  secure,  "  beyond  the  possibil- 
ity of  accident,"  the  punctual  payment  of  the  annuity  of  $3000 
to  his  widow,  and  then  that  the  residue  of  his  estate  should  be 
divided  among  his  children.  He  therefore  directed  the  sum  of 
$60,000  to  be  raised  and  invested,  and  the  interest  and  income 
thereof  applied,  in  the  first  place,  to  the  payment  of  such  annu- 
ity ;  and  while  he  foresaw  that  to  raise  this  sum  would  sacrifice 
his  estate,  still  he  determined  such  sacrifice  should  be  made^ 
unless,  (1.)  The  widow  was  willing  to  accept  certain  parts  of 
his  productive  real  estate  for  life,  instead  of  the  annuity ;  or 
(2.)  Some  different  arrangement  or  disposition  of  his  property 
should  he  made,  by  and  with  the  consent  of  all  parties  inter- 
ested ;  and  upon  either  being  done,  the  remainder  of  his  estate 
should  be  divided  without  unnecessary  delay. 

II.  If  the  testator  had  his  grandchildren  in  mind,  it  was 
only  in  connection  with  the  $60,000  fund  (if  raised)  fiur  the 
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iridow's  annuity,  which  was  to  be  superseded  either  by  her 
accepting  productive  real  estate,  in  lieu  of  such  annuity,  or  by 
the  parties  then  interested  making  some  different  arrangement 
and  disposition  of  his  property.  It  was  not  his  intention  to 
have  any  portion  of  his  property  saved  for  distribution  among  them. 
So  far  as  they  were  concerned,  a  mere  remote  contingency  could 
give  them  an  interest  in  the  fund  of  $60,000,  should  such  fund 
be  raised.  But  if  land  should  be  taken,  then  the  fund  was  not 
to  be  raised ;  and  the  only  contingency  in  which  they  could 
have  an  interest  was  precluded.  It  is  no  answer  to  say  that  it 
was  unreasonable  for  the  testator  to  have  reference  to  his  grand- 
children in  the  one  case  and  not  in  the  other.  It  certainly  was 
competent  for  him  so  to  frame  his  will  and  dispose  of  his  prop* 
erty,  and  there  is  nothing  in  the  case  indicating  any  intent  to 
provide  for  them. 

III.  The  direction  by  the  testator  that  any  arrangement,  &c. 
"  must  be  by  the  consent  of  all  parties  interested,"  did  not 
refer  to  the  arrangement  by  which  real  estate  might  be  taken 
in  place  of  the  fund  of  $60,000.  It  was  intended  to  provide 
that  if  any  arrangement  should  be  made  other  than  the  alter- 
native arrangement  which  he  had  named,  (i.  e.,  either  a  fund  of 
$60,000,  or  the  acceptance  of  real  estate  instead  of  the  an- 
nuity,) such  other  arrangement  "  must  be  made  by  the  con- 
sent of  all  parties  interested,"  and  not  by  any  arbitrary 
arrangement  between  the  widow  and  the  executors. 

rV.  Even  if  it  was  intended  that  the  alternative  arrange- 
ment (by  which  land  might  be  taken  instead  of  money,)  should 
be  only  on  such  consent,  then  the  "  parties  interested"  were  the 
widow  and  children  of  the  testator,  who,  at  his  death,  would  be 
the  only  parties  capable  of  assenting.  The  testator  did  not 
contemplate  having  the  assent  of  grandchildren  who  might 
then  be  unborn,  or  infants  incapable  in  law  of  giving  a  binding 
assent.  The  construction  claimed  by  the  appellants,  that  the 
arrangement  could  not  be  made  without  the  consent  of  those 
who  by  possibility  might  become  interested,  would  make  it  im- 
possible to  carry  out  the  testator's  intent  as  to  the  acceptance 
of  land  instead  of  money.    As  unborn  grandchildren  could  not 


560  OASES  m  THE  SUPREME  COURT. 

Bolton  t.  Do  Peyster. 

be  made  parties,  tbe  requisite  '*  consent"  would  necessarily  be 
unattainable.  Such  arrangement  (on  the  appellants'  assump- 
tion) could  be  at  no  time  made,  because  grandchildren  might  be 
born  after  any  arrangement,  and  thereby  defeat  it. 

y.  The  arrangement  and  partition  of  the  estate  which  was 
made  by  and  between  the  widow  and  children,  ratified  and  car- 
ried into  effect  by  the  decree  of  the  court  of  chancery,  was  a 
valid  arrangement  and  settlement  of  the  estate  under  the 
will,  and'  was  and  is  operative  and  binding  upon  all  the  parties 
thereto,  and  cut  off  every  possible  and  contingent  future  inter- 
est which  the  plaintiffs  and  the  other  grandchildren  had.  (1.)  It 
is  not  pretended  there  was  any  fraud  or  undue  influence  used 
to  bring  about  the  arrangement,  and  all  the  proceedings  in  the 
action  were  regular,  and  are  affirmed  by  the  complainants  in 
this  action,  so  far  as  respects  the  share  given  to  Henry  Lynch. 
(2.)  The  plaintiffs  could  not,  if  then  living,  have  been  made 
parties  to  that  action,  because  they  had  no  right  or  interest  in 
the  estate.  They  had  nothing  more  than  a  naked  possibility 
dependent  upon  the  death  of  their  father  in  the  lifetime  of  the 
widow,  and  upon  their  surviving  him  and  her.  {Pelletreau 
V.  Jackson^  11,  Wend,  121.  Jackson  v.  Waldron^  13  id, 
178,  212,  214,  221.  Varick  v.  Edwards,  1  Hoff,  Ch.  R.  401. 
1  Prest.  on  Est.  75,  6.    4  Kent's  Com.  261,  2.) 

VI.  The  lands  conveyed  under  the  decree  of  the  court  by 
the  executors  of  Dominick  Lynch,  to  Jane  Lynch  and  Frederick 
De  Peyster,  subject  to  the  charges  and  incumbrances  imposed 
thereon,  were  the  aggregate  shares  and  interests  of  Mrs.  Lynch, 
Dominick  Lynch,  Louisa  Lynch  and  Dominick  Lynch  Lawrence, 
in  th%  estate,  and  were  accepted  by  them  in  full  satisfaction 
and  discharge  of  the  devises  and  bequests  to  them  respectively. 
The  children  of  Henry  Lynch  have  no  interest  in,  or  title  to^ 
the  premises  so  conveyed  to  Mrs.  Lynch  and  Frederick  De 
Peyster.  It  is  inequitatble  for  them  to  claim  any  interest 
therein  after  their  father  had  received  his  full  share  of  the  estate. 

E.  H.  Owen,  for  the  defendants  Louisa  Lynch  and  D.  L. 
Lawrence.    L  The  main  idea  of  the  testator  was,  after  provid- 
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ing  for  paying  his  debts,  to  secure,  beyond  any  contingency, 
the  pnnctual  payment  of  the  annuity  of  $3000  to  his  ividow, 
and  to  divide  the  residue  of  his  estate  among  his  children.  He 
therefore  directed  the  sum  of  $60,000  to  be  raised  and  invest- 
ed, and  the  interest  and  income  thereof  applied,  in  the  first 
place,  to  the  payment  of  such  annuity ;  and  while  he  foresaw 
that  to  raise  this  sum  would  sacrifice  his  estate,  still  he  deter- 
mined that  such  sacrifice  should  be  made,  unless,  (1.)  The 
widow  was  willing  to  accept  certain  parts  of  his  productive  real 
estate  for  life,  instead  of  the  annuity ;  or,  (2.)  Some  different 
arrangement  or  disposition  of  his  property  should  be  made,  by 
and  with  the  consent  of  all  parties  interested  ;  and  upon  either 
being  done,  the  remainder  of  his  estate  should  be  divided  with- 
out unnecessary  delay. 

II.  It  was  not  the  intention  of  the  testator  to  make  any  pro- 
visions for  his  grandchildren.  If  he  had  them  in  mind,  it  was 
only  in  reference  to  the  raising  and  investing  the  $60,000  for  the 
widow's  annuity,  which  was  to  be  superseded  either  by  her 
accepting  productive  real  estate,  in  lieu  of  such  annuity,  or  by 
the  parties  interested  making  some  different  arrangement  and 
disposition  of  his  property.  It  was  not  his  intention  to  have 
any  portion  of  his  estate  saved  for  distribution  among  them. 

III.  The  "  parties  interested,"  to  whom  the  power  of  making 
a  different  disposition  of  his  estate  was  given,  were  the  widow 
and  children  of  the  testator,  who,  at  his  death,  when  such  ar- 
rangement was  to  be  made,  would  be  the  only  parties  capable 
of  assenting.  The  testator  did  not  contemplate  having  the 
assent  of  grandchildren  who  might  then  be  unborn,  or  infants 
incapable  in  law  of  giving  a  binding  assent ;  and  a  construc- 
tion which  would  include  them  within  that  term  would  be  un- 
natural and  necessarily  frustrate  the  design  of  the  testator  of 
having  a  speedy  division  of  his  estate  after  his  death. 

IV.  and  V.  Same  points  as  the  Vth  and  Vlth  of  B.  D.  Silli- 
man. 

VI.  The  will  of  Mrs.  Lynch  was  executed  in  due  form  of 
law,  and  was  a  valid  execution  of  the  power  given  to  her  by 
the  will  of  Dominick  Lynch.    It  was  not  necessary  that  her 

Vol.  XXV.  71 
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i?ill  should  recite  the  power  of  appointment.    (2  R.  /Sf.  last  ed 
146,  a  187,  138.     Old  ed.  737.) 

By  the  Courts  Davies,  J.  A  pemsal  of  thia  will  most  cany 
with  it  the  conviction  that  the  first  object  of  the  testator's  boun- 
ty and  solicitude  was  his  wife.  Her  comfortable  snpport  for 
life,  without  the  possibility  of  accident,  was  his  chief  concern. 
It  is  apparent,  we  think,  that  he  regarded  his  children,  in  com- 
parison with  what  he  deemed  due  to  his  wife,  as  secondary  ob- 
jects of  his  consideration.  It  would  appear  from  his  will  that 
he  had  already  made  some  provision  for  them,  and  that  he  gave 
to  his  children  Louisa  and  Edward  each  $5000,  '^  they  haviDg 
as  yet  received  nothing  from  me,  beyond  their  education  and 
support."  From  this  it  might  be  inferred  that  the  others  had 
received  at  least  an  equal  amount.  Keeping  in  view  there- 
fore, what  we  think  is  apparent  from  the  whole  tenor  of  thia 
will,  the  anxiety  of  the  testator  to  secure  an  adequate  and  com- 
fortable support  for  his  wife  during  her  life,  irrespective  of  any 
supposed  claims  of  his  children,  we  perceive  that  she  is  first  to 
receive  out  of  his  estate  an  annuity  of  $3000.  To  secure  that, 
asufiScient  portion  of  his  estate  was  to  be  sold,  and  the  whole  if 
necessary,  and  the  proceeds  to  the  extent  of  $60,000  invested 
in  bonds  and  mortgages,  or  in  stocks  of  the  United  States  or 
of  the  state  of  New  York,  and  from  such  interest  and  income 
the  annuity  was  to  be  paid.  The  testator  supposed  that  such 
fund  might  produce  more  than  sufficient  to  pay  the  annuity,  aod 
he  directs  his  executors  to  re-invest  the  surplus  and  aocumalate 
the  same  during  the  life  of  his  wife.  After  the  death  of  his 
wife,  he  directs  that  one-eighth  part  of  said  sum  of  $60,000  with 
the  accumulations  thereof,  be  disposed  of  by  his  wife,  by  appoint- 
ment to  and  among  his  children  and  grandchildren,  and  in  de- 
fault of  such  appointment  the  same  to  be  disposed  of  as  he 
directs  as  to  the  other  seven-eighths  parts  of  said  fund.  Of  the 
other  seven-eighths  parts  of  said  fund  after  the  death  of  his  wife  he 
gives  one  equal  part  to  each  of  his  seven  children,  and  in  case 
either  of  his  children  should  then  be  dead  leaving  issue,  the  child 
or  children  of  such  child  to  take  the  share  or  part  of  its  or  thair 
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parent,  and  if  any  of  his  children  should  have  died,  leaving  no 
child  or  children,  then  his  share  was  to  be  divided  among  his 
surviving  children,  and  the  child  or  children  of  any  deceased 
child,  per  stirpes,  and  not  per  capita. 

Here  we  see  that  the  testator,  after  securing  for  his  wife  in 
the  most  perfect  manner,  and  in  the  way  best  calculated  against 
the  possibility  of  accident,  the  support  which  he  deemed  ade- 
quate, his  next  objects  of  care  and  solicitude  were  the  children 
who  might  be  living  at  her  death,  and  the  grandchildren  who 
had  lost  their  parents.  This  fund  he  knew  would  be  adequate 
for  his  wife  for  her  life.  After  that  first  desire  of  his  heart  had 
been  fulfilled,  he  intended  that  something  should  remain  to  be 
divided  among  his  children  or  the  children  of  such  as  should 
have  deceased.  We  cannot  shut  our  minds  to  the  conviction  that 
the  objects  of  the  testator's  care  and  bounty  were  prominently 
in  his  mind,  and  we  should  do  violence  to  his  intentions  and  the 
language  used  by  him,  if  we  did  not  give  effect  to  the  one,  and 
due  weight  to  the  other.  Bearing  in  mind  what  we  think  is  ap- 
parent from  this  will,  that  the  testator  had  made  some  provision 
for  all  his  children,  and  that  he  was  well  aware  of  the  vicissi- 
tudes of  commercial  life  andf  the  uncertainty  that  his  children 
would  retain  for  their  support  in  the  evening  of  life,  or  for  their 
children,  that  which  might  be  given  to  them  absolutely,  the  testa- 
tor deemed  it  best  in  order  to  secure  their  enjoyment  of  at  least 
a  portion  of  his  estate,  that  this  was  the  wisest  disposition  to 
make  of  it.  Whether  wise  or  unwise,  it  is  the  duty  of  this  court 
to  give  to  his  intentions,  when  ascertained,  their  full  force  and 
effect.  We  have  no  power  and  we  trust  no  disposition,  to  make 
wills  for  others,  and  feel  that  our  whole  duty  is  discharged  in 
carrying  out  fairly  and  truly  the  language  and  true  import  of 
those  we  are  called  upon  to  consider. 

Assuming,  therefore,  that  this  view  is  correct,  and  that  this 
fund  had  been  created  and  the  directions  of  the  testator  in  this 
regard  complied  with,  how  would  the  rights  of  the  parties  to  this 
suit  have  stood  upon  the  death  of  Mrs.  Jane  Lynch,  in  respect 
thereto?  In  default  of  any  appointment  by  her,  Alexander 
Lynch  having  died  before  her,  without  issue,  and  Henry  Lynch 
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and  Domlnick  Lynch  having  died,  each  leaving  issue,  this  fimi 
with  its  accumulations  should  have  been  divided  into  six  equal 
shares,  to  one  of  which  the  plaintiffs,  children  of  Henry  Lynch, 
would  have  been  entitled ;  to  another  sixth  part  the  children  of 
Dominick  Lynch;  James  Lynch  to  another  sixth  part;  Ed- 
ward Lynch  to  another  sixth  part ;  Louisa  Lj^nch  to  another  sixth 
part ;  and  Dominick  LyncTi  Lawrence,  in  the  right  of  his  mother, 
to  another  sixth  part. 

By  the  revised  statutes  in  reference  to  powers,  it  is  provided, 
(1  R,  S,  737,  §  126,)  that  lands  embraced  in  a  power  to  devise 
shall  pass  by  a  will  purporting  to  convey  all  the  real  property 
of  the  testator,  unless  the  intent  that  the  will  shall  not  operate 
as  an  execution  of  the  power  shall  appear,  expressly  or  by  nec- 
essary implication.  A  perusal  of  the  will  of  Jane  Lynch  shows 
that  it  is  a  disposition  of  all  her  reaS  property,  and  certainly  no 
intent  is  expressed  in  the  will  that  it  shall  not  operate  as  an  ex- 
ecution of  the  power  of  appointment  vested  in  her  as  to  on^ 
eighth  of  the  property  or  fund  set  apart  to  produce  the  annuity. 
Neither  can  an  implication  necessarily  be  derived  from  the  will, 
that  it  was  not  equally  the  intention  of  the  testatrix  that  her 
will  should  not  operate  as  an  execution  of  the  power.  It  must 
therefore  be  determined  that  the  devisee  of  Jane  Lynch  took  an 
eighth  part  of  the  fund  or  property  thus  set  aside  for  the  annu- 
ity, and  the  remaining  seven-eighths  parts,  are  to  be  divided 
into  six  equal  parts,  of  which  the  plaintiffs  are  entitled  to  an 
equal  part  or  share ;  the  children  of  Dominick  Lynch  to  another 
equal  part  or  share ;  James  Lynch  to  another  equal  part  or 
share ;  Edward  Lynch  to  another  equal  part  or  share ;  Louisa 
Lynch,  in  addition  to  the  one-eighth  part  which  she  takes  by 
virtue  of  the  execution  of  the  power  of  appointment  by  het 
mother,  another  equal  part  or  share  ;  and  Dominick  Lynch  Iaw- 
rence,  in  right  of  his  mother,  to  another  equal  part  or  share. 

We  come  now  to  the  consideration  of  the  question  whether 
there  is  any  fund  or  portion  of  the  estate  of  the  testator  to  which 
these  provisions  of  the  will  attach  and  are  applicable?  It  ^ 
quite  clear  that  the  original  design  of  the  testator  to  convert 
sufficient  of  his  estate  into  cash  and  thereby  create  a  fund  ol 
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$60,000  was  not  carried  out.  If  any  fund  for  the  production 
of  the  annuity  was  created,  it  was  &  substitution  of  productive 
real  estate  instead  of  the  cash  derived  from  a  sale,  sufficient  to 
produce  and  secure  the  annuity.  Such  alteration  is  a  mere  sub- 
stitution of  one  species  of  property  for  another.  The  substitu- 
tion ^of  a  different  fund  or  different  property  will  not  per  se 
change  the  character,  of  the  limitation  or  disposition,  but  will  be 
impliedly  subject  to  the  same  disposition  and  the  same  general 
purpose.  {Lorillard  v.  Coster,  5  Paige,  172.)  If  therefere  it 
shall  be  found,  on  examination,  that  a  fund  has  been  created 
to  supply  the  place  of  the  money  to  be  raised,  it  follows  that  the 
provisions  of  the  testator's  will,  relative  to  the  disposition  of  the 
residuum,  apply  with  the  same  effect  to  the  substituted  property, 
that  they  would  have  had  if  no  substitution  had  taken  place. 

It  is  contended  on  the  part  of  some  of  the  defendants  that  no 
such  fund  has  been  created ;  that  if  the  executors  violated  or 
neglected  their  duty  in  not  creating  it,  they  are  liable  for  a 
breach  of  trust ;  and  they  not  being  made  parties  to  this  suit, 
there  is  a  defect  of  parties,  and  the  complaint  must  be  dismissed. 
In  the  view  we  take  of  this  case,  it  will  be  seen  that  we  do  not 
think  there  has  been  any  breach  of  trust  on  the  part  of  the  ex- 
ecutors; that  consequently  no  claim  could  be  properly  made 
against  them,  and  that  so  far  as  they  are  concerned,  there  is  no 
want  of  proper  parties. 

The  testator  directed  that  after  the  payment  of  his  debts, 
the  legacies  to  his  two  chMdren,  and  after  the  investment  of  the 
$60,000  fund,  cUl  the  residue  of  his  estate,  real  and  personal, 
should  be  divided  into  eight  equal  parts,  and  he  gives  one 
share  to  his  wife,  and  another  share  to  each  of  his  children 
absolutely.  We  see  by  the  language  used  by  the  testator,  and 
the  disposition  made  of  this  fund  after  the  death  of  his  wife, 
that  he  did  not  embrace  it  in  the  residue  of  his  estate  given 
absolutely  to  his  wife  and  children.  In  this  fund  his  wife  was 
to  have  no  share,  except  the  annuity  to  the  extent  of  $3000  for 
her  life.  After  her  death  it  was  to  go  to  his  surviving  ciiildren 
or  grandchildren.  ^ 

It  seems  to  ns^  therefore,  that  it  is  the  manifest  and  apparent 
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intent  of  the  testator,  throughout  the  whole  scope  of  his  -^IL 
to  set  apart  this  fund  for  a  peculiar  purpose,  and  after  that  was 
fulfilled,  to  make  a  disposition  of  it  different  from  that  which 
he  made  as  to  the  other  portions  of  his  estate.  New  objects  of 
his  bounty  were  to  be  provided  for,  and  those  perhaps  who  he 
deemed  had  peculiar  claims  to  his  attention  and  sympathy.  He 
chose  to  make  the  distinction,  and  it  is  not  for  us  to  say  it  was 
unnatural  or  unwise. 

The  testator,  foreseeing,  or  as  one  of  the  counsel  on  the  ar- 
gument felicitously  expressed  it,  foreboding  that  a  sale  of  his 
real  estate  to  raise  the  sum  of  $60,000  in  cash,  might  produce 
a  great  sacrifice  of  property,  and  materially  injure  his  children, 
who  were  to  take  the  residue,  declares  that  his  intention  in 
directing  th^  above  provision  of  $60,000  to  secure  the  annuity, 
was  to  provide  beyond  the  possibility  of  accident  for  the  punc- 
tual payment  of  the  annuity  of  $3000  a  year  to  his  wife  during 
her  life,  and  being  aware  that  in  order  to  raise  that  sum  at  once^ 
a  sacrifice  might  be  necessary,  he  then  directs  that  if  his  wife 
should  be  willing  to  accept  certain  parts  of  his  real  estate 
which  were  then  productive,  instead  of  the  annuity,  such  an 
arrangement  might  be  made,  and  might  be  beneficial.  What 
was  the  object  of  this  contemplated  chi^ge  or  substitution  ? 
To  prevent  a  sacrifice  by  a  sale  at  onccy  of  sufficient  to  raise 
$60,000.  When  that  fund  was  raised  it  was  to  be  invested,  so 
as  to  be  made  productive.  It  was  the  product  or  incense  to 
which  the  testator  looked.  That  was  to  furnish  the  annuity, 
and  he  declared  that  if  his  wife  was  willing  to  accept  in  lieu  of 
this  fund,  real  estate  then  productive,  in  other  words  yielding 
an  income,  instead  of  the  income  to  be  obtained  from  the  money 
invested,  she  might  do  so.  The  product  of  the  real  estate  was 
substituted  for  the  interest  or  income  of  the  $60,000  invested. 
She  was  to  have,  in  any  and  all  events,  $3000  a  year  during 
her  life,  and  the  parties  never  contemplated  that  she  was  to 
have  any  more  or  less.  We  see  by  the  decree  made  in  the 
chancery  suit,  that  the  real  estate  conveyed  to  the  trustees 
wA  subject  to  the  payment  of  the  annuity  of  $3000  a  year- 
It  appears  also  from  the  testimony  of  Roberts,  that  the  annuity 
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of  $3000  a  year  was  paid  to  Mrs.  Lyncli  out  of  the  proceeds 
of  the  Rome  estate.  All  the  parties  have  therefore  properly 
treated  this  estate  as  that  from  which  the  annuity  was  to  be 
paid,  or  that  from  which  it  was  to  be  produced.  Not  that  set 
aside  to  Mrs.  Lynch  "  instead  of  the  annuity."  The  testator 
also  declared  that  if  this  change/ or  substitution  of  productive 
real  estate,  to  produce  the  annuity,  instead  of  a  sale  to  raise  the 
$60,000,  took  place,  it  must  be  made  by  the  consent  of  all  the 
parties  interested.  We  think  that  substitution  or  change  was 
made  by  and  with  the  consent  of  all  the  proper  parties  and 
those  who  were  interested,  by  the  suit  in  chancery  above  re- 
ferred to ;  and  that  the  fund  or  property  set  aside  to  produce 
that  annuity,  also  for  the  shares  of  Mri^.  Lynch  and  her  three 
children,  in  the  residuum  of  the  estate,  was  properly  set  aside  for 
those  purposes,  and  we  see  no  difficulty  in  now  dealing  with  this 
whole  fund  to  carry  out  the  will  of  the  testator  and  correctly 
adjust  all  the  rights  and  equities  of  all  the  parties  interested 
therein. 

By  reference  to  the  testator's  will  it  will  be  seen  that  if  this 
arrangement  for  the  substitution  of  productive  real  estate  should 
be  made,  in  lieu  of  the  sale  of  other  property  and  the  creation 
and  investment  of  the  fund  of  $60,000,  /Aert  the  residue  of  his 
estate  might  be  divided  as  above.  It  was  the  residue  to  be 
divided,  not  this  real  estate  thus  set  aside,  with  the  residue. 
If  the  money  had  been  raised,  then  the  residue  of  the  estate, 
excluding  the  fund,  was  to  be  divided  and  distributed.  The 
same  language  is  used  in  reference  to  the  substitution  of  pro- 
ductive real  estate  (or  the  money,  and  the  same  consequence 
results  in  one  case  as  in  the  other.  We  have  seen  that  if  the 
money  had  been  raised,  then  the  residuum  was  to  be  divided,  one- 
eighth  to  the  widow  and  one-eighth  to  each  of  the  children,  abso- 
lutely. If  the  substitution  took  place  then  what  remained  after 
setting  aside  sufficient  real  estate  to  produce  the  annuity,  was  to 
be  divided  *'  as  above ;''  that  is,  in  the  same  manner,  and  in  the 
like  proportions  as  if  no  such  substitution  or  change  had  taken 
place. 

The  directions  of  the  decree  in  chancery  were  that  this  fund 
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or  portion  of  the  estate,  agreed  upon  by  the  parties  to  that  suit 
to  be  ample  and  adequate,  not  only  to  raise  the  annuity  to  be 
paid  to  Mrs  Lynch  during  her  life,  but  also  to  place  herself  and 
her  three  children  on  an  equality  with  the  four  sons  in  the  distribu- 
tion of  the  residue  of  the  estate,  should  be  held  for  the  benefit 
of  the  said  Jane  Lynch,  Louisa  Lynch  and  James  A.  Hamilton, 
as  assignee  of  Dominick  Lynch  and  Dominick  Lynch  Lawrence. 
share  and  share  alike.  Assuming  that  we  are  correct  in  the 
view  that  a  portion  of  this  real  estate  was  set  aside  in  fact  to 
produce  sufficient  to  secure  the  annuity,  then  all  that  remained 
should  have  been  divided  between  Mrs.  Lynch  and  her  chil- 
dren. Eut  instead'  of  doing  this,  that  which  was  relied  upon 
to  produce  the  annuity  was  mingled  with  the  share  to  which 
Mrs.  Lynch  and  her  three  children  were  entitled,  and  the  separ 
ration  not  having  been  made  when  it  should  have  been,  it  must 
be  made  now.  Mrs.  Lynch  and  her  three  children,  as  to  the 
residue  of  the  estate,  after  setting  aside  that  necessary  to  produce 
the  annuity,  were  entitled  to  be  placed  on  an  equality  with  the 
four  sons,  James,  Henry,  Alexander  and  Edward.  At  the  di- 
vision in  1831,  certain  portions  were  assigned  to  the  four  sons. 
Amounts  equal  in  value  should  have  been  given  to  Mrs  Lynch 
and  her  three  other  children,  and  we  can  see  no  good  reason 
why  an  entire  separation  and  division  should  not  have  been 
made  then.  No  embarrassment  would  then  have  ensued,  and 
this  litigation  would  never  have  arisen,  if  the  other  portions  of 
the  testator's  will  had  been  adhered  to ;  that  is,  a  separation  of  * 
that  portion  of  the  estate  conveyed  to  the  trustees,  under  the 
decree  in  chancery,  so  that  it  might  distinctly  have  appeared 
what  was  retained  as  needful  to  secure  the  annuity  and  what 
remained  undivided  constituting  the  shares  of  Mrs.  Lynch  and 
her  three  children. 

She  and  they  were  entitled  to  have  received  on  the  division 
of  the  residue  of  the  estate  shares  of  equal  value  to  those  as- 
signed and  transferred  to  the  four  sons.  All  should  have  been 
placed  on  an  equality.  We  think  that  it  is  safe  to  assume  that 
sufficient  of  the  estate  was  retained  and  conveyed  to  the  trus- 
tees to  have  secured  the  annuity,  and  to  have  placed  Mrs. 
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Lynch  and  her  three  children  on  an  equality  with  her  four 
sons.  A  separation  must  be  made,  setting  aside  sufficient  to 
place  Mrs.  Lynch  and  the  three  children  on  the  same  footing 
with  the  sons,  and  that  division  must  be  made  as  of  1831,  at 
the  time  the  sons  received  their  share.  Whatever  remained  of 
the  estate  must  be  deemed  as  retained  to  satisfy  the  annuity, 
and  after  it  has  fulfilled  that  office,  it  must  be  divided  in  accord- 
ance with  the  terms  of  the  will,  applicable  to  that  fund.  Upon 
these  principles  the  plaintiffs  would  be  entitled  to  one-sixth  part 
of  seven-eighths  thereof,  with  the  accumulations  upon  the  death 
of  Mrs.  Lynch,  deducting  therefrom  the  annuity  paid  to  her. 

The  judgment  of  the  special  term  must  be  reversed  and  a 
judgment  entered  declaring  the  rights  of  the  parties  upon  the 
principles  of  this  opinion.  A  reference  must  be  had,  to  ascer- 
tain the  value  of  the  shares  transferred  to  James,  Henry,  Alex- 
ander and  Edward,  in  1831,  and  to  allot  and  set  off  as  of  that 
date  to  Louisa  Lynch,  (from  the  property  conveyed  to  the  trus- 
tees pursuant  to  the  decree  in  chancery,)  in  her  own  right  and 
as  devisee  of  her  mother,  two  shares,  each  equal  in  value  to 
the  shares  respectively  conveyed  to  each  son,  and  to  allot  and 
set  off  to  the  children  of  Dominick  Lynch,  another  share  of 
equal  value  to  that  of  the  shares  respectively  assigned  to  the 
other  sons  ;  and  that  the  same  allotment  be  made  to  Dominick 
Lynch  Lawrence ;  and  that  of  the  residue  of  the  estate  so  con- 
veyed and  held  by  the  said  trustees,  with  all  the  accumulations 
thereof,  deducting  the  annuity  paid  to  the  said  Jane  Lynch 
during  her  life,  the  plaintiffs  were  entitled  upon  her  death  to 
the  one  equal  sixth  part  of  seven-eighths  thereof 

The  costs  of  all  the  parties  except  those  of  the  defendant  De 
Peyster,  to  abide  the  further  order  of  the  court.  His  costs  and 
counsel  fees  are  to  be  paid  out  of  the  funds  in  the  hands  of  the 
surviving  trustee. 

Mitchell,  P.  J.  Dominick  Lynch  made  his  will  in  1823, 
and  died  in  1825,  possessed  of  a  large  real  estate,  but  not  of 
sufficient  personal  estate  to  pay  his  debts  and  to  raise  two  lega- 
cies of  $5000  each.     He  gave  specific  articles  to  his  wife,  and 
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then  devised  all  the  rest  of  his  estate,  real  and  personal,  to 
trustees,  in  trust  for  the  purposes  hereinafter  named.  These 
were  active  trusts,  and  gave  the  legal  title  to  the  trustees.  The 
trusts  were,  1.  To  pay  his  debts ;  2.  To  pay  his  widow  an  an- 
nuity of  $8000  ;  8.  To  pay  two  legacies  of  $5000.each  to  each 
of  his  two  children  Louisa  and  Edward ;  4.  To  raise  the  Bum 
of  $60,000  and  invest  it  in  mortgages,  &c.,  and  out  of  the  in- 
come to  pay  the  said  annuity ;  and  if  the  income  should  be  more 
than  enough  for  that  purpose,  to  accumulate  the  surplus  daring 
her  life.  Then  in  the  next  item  he  says,  "  after  the  payment 
of  my  debts  and  of  the  said  legacies,  and  after  the  said  invest- 
ment of  $60,000  shall  be  made,  I  direct  that  all  the  residue  of 
my  estate  real  and  personal  shall  be  divided  into  eight  eqnal 
parts ;"  and  he  gives,  absolutely,  one-eighth  to  his  widow  and 
her  heirs,  and  one-eighth  to  each  child  of  his  and  the  heirs  of 
such  child  ;  he  having  seven  children  then  living.  This  gave 
vested  interests  in  fee  in  that  residue  (whatever  it  meant) 
to  the  widow  and  each  child — vested  at  the  moment  of  the  tes- 
tator's death,  and  liable  to  pass  to  the  issue  of  any  child  who 
should  afterwards  die,  except  by  descent,  devise  or  conveyance 
from  such  child.  The  grandchildren  took  no  interest  as  ^^  pur- 
chasers" or  ^^personcB  designatm^^  in  this  residue.  In  the  next 
item  the  testator  directs  that  after  the  death  of  his  wife  "  the 
one  equal  eighth  part  of  the  said  sum  of  $60,000,  with  its  accu- 
mulations, should  be  disposed  of  among  any  of  his  children  or 
grandchildren  as  his  wife  should  by  will  appoint ;  and  in  de- 
fault of  a  full  appointment  it  was  to  be  divided  "  in  the  manner 
with "  the  rest  of  the  said  sum.  He  then  gives  one  of  the 
other  seven-eighths,  after  the  death  of  his  wife,  to  each  of  his 
seven  children ;  but  if  either  child  died  before  the  testator's 
wife,  the  share  of  that  child  was  to  go  to  his  child,  if  any,  who 
should  survive  the  widow.  And  if  either  child  died  before  the 
widow,  leaving  no  child,  his  or  her  share  was  to  be  divided 
among  1;he  children  of  the  testator  who  should  survive  the 
widow,  and  the  children  surviving  the  widow,  of  any  deceased 
child,  per  stirpes.  By  this  provision  a  very  different  disposi- 
tion of  the  $60,000  was  made  from  that  which  was  made  in  the 
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previous  item,  of  the  residue  there  spoken  of.  That  (as  was 
seen)  passed  a  present,  immediate  absolute  estate  in  fee  to  each 
child  and  to  the  widow.  This,  although  it  passed  a  present  in- 
terest in  a  reversion  to  each  child,  yet  made  it  liable  to  be  de- 
feated by  his  death  before  the  widow,  and  thus  postponed  the 
absolute  vesting  of  the  title  to  any  part  of  the  reversion  which 
it  disposed  of,  until  the  death  of  the  widow,  and  then  gave  it, 
not  to  any  child  of  the  testator  who  should  die  before  the 
widow,, but  directly  to  the  children  of  such  child,  if  any,  and  if 
none,  then  to  brothers  and  sisters  surviving  the  widow,  or  the 
children  so  surviving  of  any  deceased  brother  or  sister.  This 
shows  that  by  the  term  '^  residue "  in  the  previous  item,  was 
not  included  the  reversionary  interest  in  the  $60,000,  but  that 
part  of  his  estate  was  meant  which  remained,  exclusive  of  the 
$60,000.  He  regarded  the  investment  of  the  $60,000  in  the 
same  light  as  the  payment  of  his  debts  and  of  the  legacies.  He 
uses  the  same  term  as  to  each — "  after  the  payment  of  my  debts 
and  of  the  said  legacies,  and  after  the  said  investment  of 
$60,000  shall  be  made,  I  direct  that  all  the  residue,  &c.  be 
divided."  The  debts  and  the  legacies  were  to  be  first  taken  out 
of  the  estate  before  the  residue  was  to  arise.  The  $60,000  was 
likewise  to  be  first  taken  out,  and  the  difference  only  was  the 
residue ;  especially  as  the  income  and  the  capital  of  that 
$60,000  were  specifically  disposed  of,  in  a  manner  different  from 
that  residue.     The  investment  was  thus  to  be  as  a  payment. 

The  testator,  after  giving  various  powers  and  directions  to 
his  executors,  towards  the  close  of  the  will,  proceeds  with  the 
part  which  more  directly  causes  the  present  controversy.  He 
says,  "  My  intention  in  directing  the  before  mentioned  invest- 
ment of  $60,000  is  to  provide,  beyond  the  possibility  of  acci- 
dent, for  the  punctual  payment  of  the  annuity  to  my  dear 
wife  during  her  life,  I  am  aware  that  in  order  to  raise  this 
sum  at  once,  a  sacrifice  may  be  necessary.  Should,  therefore, 
my  wife  be  willing  to  accept,  during  her  life,  of  certain  parts 
of  my  real  estate,  which  are  now  productive,  instead  of  the  a>i- 
nuity,  such  an  arrangement  may  be  made,  and  may  be  bene- 
ficial, and  the  residue  of  the  estate  may  then  be  divided  as 
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above  directed.  But  nevertheless,  if  any  arrangement  or  dis- 
pofiition  of  my  property  be  made,  different  from  that  above 
mentioned,  it  must  be  by  consent  of  all  parties  interested.'^ 

The  testator  does  not  give  his  wife  a  right  to  extinguish  the 
fund  out  of  which  the  annuity  was  to  arise,  by  taking  a  sum  in 
gross  which  should  be  in  lieu  of  her  interest  in  that  fond,  and 
should  make  the  fund  or  its  equivalent  unnecessary.  But  he 
gives  her  an  election  coextensive  exactly  with  her  right  in  the 
proposed  fund ;  that  is,  "  to  accept  during  her  life^  of  certain 
parts  of  his  real  estate,  instead  of  the  annuity .''  It  was  to  ac- 
cept of  real  estate  during  her  life,  and  not  lands  in  fee  equal 
to  the  value  of  her  life  estate  in  the  annuity ;  to  accept  the 
real  estate  not  in  lieu  of  the  capital  fund  which  was  to  raise 
the  annuity,  but  in  lieu  only  of  that  which  was  to  belong  to  her 
"  instead  of  her  annuity."  To  carry  out  the  intention  thus  ex- 
pressed, real  estate  in  fee  was  first  to  be  selected,  and  the 
widow  was  then  (if  she  would)  to  accept  it  during  her  life  only, 
instead  of  the  annuity.  This  selection  of  real  estate  was  to  dis- 
pense with  the  investment,  and  was  to  be  in  place  of  it.  The 
testator  gave  the  election  to  his  wife,  not  with  a  view  to  change 
any  disposition  of  his  estate  which  he  had  previously  made,  or  to 
cat  off  or  change  the  estates  of  any  for  whom  he  had  before  pro- 
vided, but  as  he  declares,  only  to  prevent  the  sacrifice  which 
might  bo  necessary  in  order  to  raise  this  sum  (the  $60,000)  at 
once,  and  to  secure  the  punctual  payment  of  the  annuity  to  his 
wife.  He  connects,  also,  the  substitution  of  the  real  estate  with 
the  investment  of  the  $60,000,  by  introducing  the  subject  with 
the  declaration  as  to  what  his  intention  was  in  directing  the  before 
mentioned  investment  of  $60,000.  There  is  no  express  decla- 
ration that  the  $60,000  was  not  to  be  invested,  even  if  she  should 
accept  real  estate  for  life ;  but  there  is  an  implied  declaration 
that  it  shall  not  be  raised  if  its  equivalent  is  raised.  That 
equivalent  would  be  so  only  if  it  was  preserved  for  the  same 
purposes  for  which  the  fund  was  to  be  raised.  The  testator,  after 
thus  allowing  his  wife  to  accept  certain  parts  of  his  real  estate 
for  life,  instead  of  the  annuity,  says  "  the  residue  of  the  es- 
tate may  ifien  be  divided  as  above  directed.'^     This  was  a  divis- 
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ion  to  be  made  in  the  lifetime  of  his  wife,  and  he  had  directed 
bnt  one  division  to  be  made  during  her  life,  and  that  was  of  a 
residue  exclusive  of  the  $60,000.  He  had  thus  (as  has  been 
said  in  another  case  on  wills)  become  his  own  lexicographer ;  he 
had  defined  what  he  meant  by  the  "  residue  of  my  estate"  or 
^'  the  residue  of  the  estate"  as  connected  with  this  investment 
or  with  the  fee  simple  estate  which  was  to  be  its  equivalent ;  it 
was  that  which  remained  after  excluding  the  capital  or  the  fee 
simple.  This  best  corresponds  also  with  the  exact  meaning 
of  the  words  '^  the  residue  of  the  estate  may  then  be  divided  as 
above  directed."  What  does  "above  directed"  refer  to?  or 
what  does  "  directed"  agree  with  ?  It  is  the  residue ;  then  this 
residue  is  to  be  divided  as  it  is  above  directed  to  be  divided ; 
and  the  residue  above  directed  to  be  divided  does  not  include 
the  capital  from  which  the  annuity  was  to  arise  ;  so  neither  does 
this  residue  include  the  reversionary  interest  in  the  lands  in 
which  the  widow  was  to  have  a  life  estate. 

What,  however,  was  to  be  the  effect  of  this  substitution  ?  It 
was  to  supersede  that  in  whose  place  it  was  to  confe,  and  the 
rights  of  all  parties  were  to  be  in  the  land  as  otherwise  they 
would  have  been  in  the  moneyed  fund.  For  this  reason  the 
testator  required  that  if  made  '^  it  must  be  by  the  consent  of 
all  parties  interested  ;"  thus  securing  the  watchfulness  of  self- 
interest  in  the  selection  of  the  lands.  The  children  of  the  tes- 
tator had  a  present  interest  in  the  fund  or  its  substitute,  but 
liable  to  be  defeated  in  case  of  their  death  before  the  death  of 
the  widow.  It  was  such  an  interest,  that  they  (being  certainly 
designated)  could  dispose  of  it  by  warranty,  and  their  convey- 
ance would  be  valid  if  they  should  survive  their  mother.  As 
remarked  also  in  an  opinion  in  this  case  by  our  lamented  asso- 
ciate, Edwards,  the  selection  of  the  lands  was  to  be  made  (if 
ever)  in  the  lifetime  of  the  widow.  It  might  be  made  the 
year  or  the  day  after  the  testator's  death,  while  all  the  children 
of  the  testator  were  living.  The  will  must  therefore  have 
meant  by  the  expression  "  the  consent  of  all  parties  interested," 
those  who  had  such  interest  at  the  death  of  the  testator ;  and 
that  was  his  children.    The  testator  had  created  the  interest, 
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of  all  the  parties,  and  for  the  sake  of  saving  his  estate  from  a 
sacrifice  and  the  better  securing  a  support  to  his  wife,  which 
was  the  great  object  of  his  heart,  had  authorized  her  to  accept 
a  subsituted  security  in  lands,  with  the  consent  of  all  the  par- 
ties interested.  To  give  any  effect  to  this  authority,  he  must 
have  meant  to  require  the  consent  of  those  only  who  were 
capable  of  giving  a  consent,  when  he  intended  the  authority  to 
be  exercised;  and  he  must  have  intended  to  include  among 
those  who  were  interested,  only  those  who  when  the  power  was 
to  be  exercised  should  be  in  existence,  not  those  also  who  might 
afterwards  come  into  being.  A  different  construction  would 
utterly  defeat  one  of  his  great  objects. 

This  view  of  the  will  would  sustain  any  appropriation  of 
lands  made  to  provide  for  the  annuity  if  it  should  appear  that 
any  had  been  made  ;  whether  it  were  equal  or  unequal,  if  it 
were  not  fraudulent ;  and  answers  the  objection  of  the  plaintiffs 
that  the  appropriation  of  the  lands  was  not  made  with  the  con- 
sent of  grandchildren  then  unborn. 

There  is  no  allegation  of  fraud,  in  the  complaint,  either  as  to 
the  decree  obtained  in  1831  on  the  application  among  others  of 
the  father  of  some  of  the  plaintiffs,  or  as  to  any  other  matter. 
There  is  no  proof  of  any  ;  and  there  is  no  reason  for  imputing 
any.  The  omission  in  the  complaint  on  which  that  decree  was 
obtained  of  part  of  one  clause  in  the  will  was  evidently  an  acci- 
dent on  the  part  of  the  copyist.  This  may  perhaps  be  more 
readily  assented  to,  if  it  should  turn  out  that  no  attempt  was 
made  in  that  suit  to  affect  the  rights  of  these  plaintiffs.  It  iB 
necessary  now  to  refer  to  it. 

James  Lynch  and  Henry  Lynch  had  each  become  embarrass- 
ed, and  had  been  compelled  to  make  an  assignment  of  their 
property.  It  may  be  inferred  that  they  wished  to  have  their 
share  of  their  father's  estate  set  aside  to  them  in  severalty,  that 
they  might  use  it  to  obtain  settlements  with  their  creditors. 
Theyjiad  no  interest  to  make  their  shares  either  larger  or  less  than 
they  actually  were.  Their  creditors  would  probably  settle  on 
getting  all  that  they  had,  and  would  not  for  less.  Their  feeling 
might  be,  therefore,  to  give  to  their  own  children ;  certainly 
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not  to  take  from  them  and  give  to  their  brothers  and  sisters. 
They  accordingly  joined  \vith  others,  in  1829,  in  filing  a  bill  in 
chancery  against  the  executors  of  their  father's  will  and  Dom- 
inick  Lynch  Lawrence,  the  infant  son  of  a  deceased  daughter, 
and  the  United  States  district  attorney  as  representing  the 
United  States,  a  creditor  of  Henry,  and  prayed  for  a  division 
of  the  estate.  The  parties  submitted  to  the  master  an  agree- 
ment for  a  division,  in  which  all  joined,  except  thjit  the 
executors  only  expressed  their  opinion  in  its  favor,  and  their 
willingness  to  execute  it  under  the  direction  of  the  court.  The 
master  approved  of  the  agreement,  and  the  court  by  its  decree 
ratified  it.  It  set  apart  to  James,  or  his  assignee,  his  separate 
share ;  to  Alexander  his  ;  to  Henry,  or  his  assignee,  his  ;  and  to 
Edward  his.  The  rest  of  the  estate  real  and  personal  the  agree- 
ment and  the  decree  declared  "  should  be  united  in  one 
undivided  share  or  interest,  subject  to  the  payment  of  the  an- 
ntiity  to  Jane  Lynch  mentioned  in  the  pleadings^  and  to  an 
annuity  to  Lewis  Sibourd,  and  to  the -residue  of  a  debt  to  the 
executors  of  A.  H.  Lawrence,  and  to  $4000  to  Alexander  Lynch 
on  the  death  of  Sibourd  or  of  Jane  Lynch ;  and  also  subject  to 
all  other  claims  upon  the  said  estate,  including  taxes,  assess- 
ments and  other  charges  against  such  parts  of  the  estate  as 
were  included  in  the  shares  of  James,  Alexander,  Edward  and 
Henry,  and  which  accrued  prior  to  the  25th  of  June,  1829,  and 
thus  subject,  it  was  to  be  for  the  benefit  of  Jane  Lynch,  Louisa 
Lynch,  James  A.  Hamilton  as  assignee  of  Dominick  Lynch, 
and  Dominick  Lynch  Lawrence,  share  and  share  alike. 

The  bill  had  stated  that  the  widow  was  willing  to  consent  to 
an  arrangement  by  which  she  would  dispose  of  certain  parts  of 
said  real  estate  during  her  life  instead  of  the  annuity,  and 
that  it  would  be  convenient  that  the  lands  now  in  question, 
those  in  the  neighborhood  of  Rome,  should  remain  undivided, 
and  that  those  who  should  become  interested  in  those  lands  should 
have  their  interest  therein  undivided  "and  subject  to  the  pay- 
ment of  the  annuity  to  the  said  Jane  Lynch  and  to  the  payment 
of  the  debts  due  by  the  estate." 

They  did  not,  therefore,  file  their  bill  to  defeat  any  rights  of 
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grandcbildren,  but  simply  to  obtain  their  separ&te  shareB  of 
the  estate.  The  bill  assumed,  and  all  parties  probably  thought 
that  the  widow  might  elect  to  have  her  annuity  secured  upon 
lands,  and  that  then  it  would  not  be  necessary  to  raise  the 
$60,000.  But  they  did  not  seek  in  their  complaint,  or  in  the 
decree,  any  opinion  or  decision  on  that  point.  They  did  seek 
in  both,  that  the  annuity  for  the  widow  should  be  charged  on 
the  lands  now  in  question,  but  not  that  the  $60,000  should  be 
charged  on  them.  The  decree  was  made  accordingly,  and  the 
widow  received  her  annuity  of  $3000  per  annum  regularly 
during  her  life,  out  of  those  lands. 

What  was  the  whole  effect  of  the  decree  ?  There  were  eight 
persons  equally  entitled  to  the  estate  out  of  which  the  sum  of 
$60,000  was  to  be  raised  at  some  time ;  they  supposed  that  all 
they  were  bound  to  raise  was  interest  on  that  sum  at  the  rate  of 
5  per  cent  per  annum,  during  the  life  of  the  widow ;  they  pro- 
vided fairly  for  this  interest  or  annuity,  and  for  it  only,  and 
made  it  alone  a  charge  on  the  lands  of  four  ^f  them ;  but  as 
the  court  now  hold,  the  land  of  each  distributee  should  also 
have  been  made  subject  to  pay  its  one-eighth  part  of  the  prin- 
cipal sum  of  $60,000.  Each  distributee  or  his  share  should 
now  be  made  to  pay  that  one-eighth  and  no  more.  If  there 
may  be  circumstances  which  would  make  the  shares  of  the 
widow  and  her  three  children  holding  in  common  with  her  liable 
for  the  whole,  they  have  not  been  alleged  or  proved. 

The  widow  was  entitled  to  one-eighth  of  the  estate  in  fee 
and  she  had  a  power  to  dispose  of  the  one-eighth  of  the  $60,000 
by  will  to  any  of  her  children  or  grandchildren.  She  made 
her  will  giving  all  her  estate  real  and  personal  to  her  daughter 
Louisa.  By  the  revised  statutes  (1  R,  S.  737,  §  126,)  "  lands 
embraced  in  a  power  to  devise  shall  pass  by  a  will  purporting 
to  convey  all  the  real  property  of  the  testator,  unless  the  intent 
that  the  will  shall  not  operate  as  an  execution  of  the  power 
shall  appear,  expressly  or  by  implication."  This  clause  was 
introduced  to  put  an  end  to  the  uncertainties  previously  existing 
whether  a  power  was  intended  in  each  particular  case  to  be  exer^ 
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eified  or  not.  It  lays  down  a  clear  rule,  which  (I  am  of  opin- 
ion) the  courts  must  apply  also  to  personal  estate. 

One  child  of  the  testator  died  without  issue,  before  the  widow. 
The  result  would  be,  that  the  lands  assigned  to  the  widow  and 
her  three  co-tenants  would  be  liable  to  pay  half  of  the  $60,000 
and  interest  from  her  death ;  that  her  devisee  and  legatee, 
Louisa,  would  be  entitled  to  one-eighth  of  that  half;  and  that 
the  other  seven-eighths  of  that  half  would  be  distributable  in 
equal  one-sixth  parts  to  Louisa,  and  to  each  of  the  other  sur- 
viving children  of  the  testator,  and  the  surviving  issue  of  any 
deceased  child,  (per  stirpes.) 

The  claimants  of  the  $60,000  would  not  be  entitled  to  an 
account  of  any  accumulation  of  income  from  the  $60,000,  beyond 
the  $3000  per  annum,  as  that  accumulation  was  only  to  take 
place  and  the  accounting  to  be  made,  if  the  $60,000  had  been 
raised  and  invested  and  produced  more  than  $3000  per  annum  ; 
or  lands  had  been  set  apart  separately  to  secure  the  annuity, 
with  the  like  result.  No  such  fund  of  $60,000  was  raised.  No 
lands  were  separately  set  apart  for  such  a  purpose. 

This  is  peculiarly  just ;  as  the  intention  of  the  testator  was 
to  raise  only  the  $3000  per  annum  :  and  if  lands  were  set  apart 
sufficient  for  that  purpose,  that  was  all  that  the  will  required  or 
justified.  In  thus  setting  apart  lands,  there  would  necessarily 
be  some  excess  beyond,  or  falling  short  of,  the  exact  value ;  and 
there  would  afterwards  be  some  appreciation  or  depreciation  in 
such  value.  So  also  there  wouJd  be  some  excess  or  falling  short 
of  income.  The  reversioners  were  to  have  the  benefit  of  the 
excess,  and  must  have  borne  the  loss,  so  far  as  the  fee  was  con- 
cerned, but  this  excess  or  loss  was  as  an  accident,  not  as  a  thing 
designed  by  the  testator. 

The  above  mode  of  distributing  the  $60,000,  is  based  on  the 
complaint  as  it  now  is,  and  the  proofs  in  the  cause.  The  order 
to  be  entered  should  be  w^ithout  prejudice  to  the  right  of  the 
plaintifis  to  move  by  amendment  or  otherwise,  to  present  such 
a  statement  of  facts  and  such  proofs  (if  they  exist)  as  would 
throw  a  great  portion  of  the  charge  of  $60,000  upon  the  defend- 
ants' shares  of  the  estate. 

Vol.  XXV.  73 
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The  costs  and  counsel  fees  of  all  parties  should  he  paid  out 
of  the  fund,  as  the  controversy  has  been  fairly  conducted^  and 
arose  out  of  the  construction  of  that  part  of  the  will  relating  to 
that  fund  only,  and  neither  party  succeeds  entirely. 

[New  York  General  Term,  November  2, 1857.  Mitchell,  Roomett  and 
DavieSt  Justices.]  ^ 
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69  AD^148|  Cazeaux  vs,  Mali  and  others. 
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39  Mis" 242;  A  complaint  alleged  that  the  Parker  Vein  Coal  Company  were  authorized  to  issue 

89Mi8'248,  g^^j^  ^  ^^le  amount  of  $'3,000,000,  in  shares  of  SlOO  each ;  that  the  stock  was 
worth  pai^  and  hut  for  the  acts  of  the  defendants,  would  have  continued  so; 
that  the  defendant  M.  was  president,  J.  vice  president,  and  S.  a  director  snd 
treasurer  of  the  company ;  that  the  plaintiff  purchased  200  shares  of  the 
stock  and  still  owned  the  same ;  that  the  defendants,  M.,  J.  and  S.  frauda- 
lently  issued  128,000  shares  of  the  Dtock  beyond  what  the  company  was  author- 
ized to  issue,  and  converted  the  proceeds  to  tlieir  own  use ;  and  that  by  this 
over  issue  the  genuine  stock,  including  that  held  by  the  plaintiff,  was  rendered 
valueless  and  became  unsalable. 
Held^  on  demurrer,  that  the  complaint  stated  a  good  cause  of  action ;  and  that 
the  action  was  properly  brought  by  the  plaintiff  in  his  own  name,  without 
joining  the  other  stockholders  with  him ;  the  injury  to  each  stockholder  being 
separate  and  distinct  fVom  that  sustained  by  the  others.  Peabodt,  J.,  dis- 
sented. 
The  second  count  of  the  same  complaint  stated  the  ownership  of  the  stock  by  the 
plaintiff,  and  that  at  the  times  of  the  purchase  thereof  the  defendants  made 
false  representations  respecting  the  character  and  value  of  the  stock  and  the 
position  of  the  company ;  representing  that  the  affairs  of  the  company  were  in 
a  good  and  prosperous  condition,  and  withholding  and  concealing  from  the 
plaintiff  the  fkct  that  they  had  made,  and  wera  then  making,  over  issnes  of 
stock ;  that  the  defendants  made  such  false  statements  for  tiie  purpose  of  io- 
ducing  various  parties,  and  particularly  the  plaintiff,  to  purchase  the  stock; 
that  the  plaintiff  was  influenced  thereby  in  making  the  purchases,  and  did 
not  know  of  the  over  issue ;  and  that  by  such  over  issue  the  shares  of  the  stoA 
had  become  valueless  to  the  plaintiff.  Bdd  that  this  count  was  also  good,  on 
demurrer ;  but  that  it  was  so  indeflnite  that  it  should  be  amended.  Fsa- 
BODY,  J.,  dissented. 
The  third  count  alleged  the  purchases  of  stock  by  the  plaintiff,  and  the  over  issue 
of  the  stock,  both  before  and  after  the  plaintiff's  purchases ;  that  the  certifi- 
cates for  the  nnlawAil  stock  were  similar  to  those  for  the  lawful  stock,  and  ^i^ 
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the  {Plaintiff,  believing  them  to  be  certificates  of  lawful  stock,  purchased  200 
shares  of  them,  and  that  be  afterwards  discovered  that  they  were  spurious. 
Held  that  this  count,  also,  was  good.  That  the  loss  was  an  individual  loss  to 
the  plaintiff*,  and  that  the  complaint  need  not  allege  that  the  plaintiff  bought 
the  stock  of  the  defendants.    Peabodt,  J.,  dissented. 

That  the  spurious  certificates  were  the  acts  of  the  defendants,  and  by  them  the 
defendants  represented  to  every  person  who  received  them  that  they  were 
genuine ;  and  this  representation  they  made  to  the  plaintiff  as  much  as  to  the 
original  purchaser. 

That  such  certificates  passing  by  a  power  of  attorney,  in  blank  as  to  the  nune 
of  the  purchaser,  the  defendants,  in  so  passing  them,  authorized  the  insertion 
of  the  name  of  the  plaintiff  as  the  immediate  purchaser  from  them,  and  made 
him  thus  the  immediate  contracting  party  with  them. 

Held  aJsOf  that  the  action  was  well  brought  against  the  defendants  ;  and  that,  the 
causes  of  action  being  all  founded  in  tort,  the  several  counts  were  properly  joined. 

APPEAL  from  an  order  made  at  a  special  term,  overruling  a 
demurrer  to  the  complaint.  The  complaint  stated,  1st.  That 
the  Parker  Vein  Coal  Company  was  a  corporation  chartered  by 
the  laws  of  Maryland;  that  the  capital  stock  thereof  was 
$3,000,000,  divided  into  shares  of  $100  each  ;  that  it  had  prop- 
erty to  the  amount  of  $3,000,000 ;  that  before  the  acts  therein 
mentioned  it  had  beBn  in  a  prosperous  condition,  the  stock  worth 
par,  and  the  market  price  thereof  about  the  same,  and  that  but 
for  the  acts  of  the  defendants,  it  would  have  continued  to  be  of 
par  value  ;  that  in  June,  1853,  the  defendants  became  directors, 
and  Mali  became  president,  Jewett  vice  president,  and  Stacy 
treasurer  of  it ;  that  they  were  intrusted  with  the  affairs  of  the 
company ;  that  between  August  Ist,  1858,  and  May  80, 1864, 
the  plaintiff  became  the  owner  of  800  shares  which  he  still  owns ; 
that  the  company  then  owned  property  of  the  value  of  $3,000,000, 
sufficient  to  make  the  stock  of  par  value.  That  the  defendants, 
while  acting  as  such  officers  and  managers,  corruptly  and  fraud- 
ulently issued  what  purported  to  be  shares  of  the- stock  of  said 
company  to  the  amount  of  128,000  shares  above  the  amount 
authorized  by  law,  and  sold  it  for  $1,300,000,  which  they  fraud- 
ulently misapplied  to  their  own  use.  That  the  certificates  of 
the  stock  so  over  issued  were  similar,  in  all  respects,  to  certifi- 
cates of  shares  of  legitimate  stock,  and  by  reason  of  said  over 
issue  and  sale  of  simulated  stock,  the  genuine  stock  of  said 
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company  was  depreciated  in  price  and  rendered  Talueless  snd 
unsalable  in  market.  That  by  reason  of  said  fraudulent  acts, 
the  shares  purchased  and  held  by  the  plaintiflF  have  been  render- 
ed unsalable  and  valueless  and  lost  to  the  plaintiff,  whereby  he 
has  sustained  loss  and  damage  to  the  sum  of  $50,000. 

And  for  a  further  cause  of  action,  2d.  That  between  the  1st 
of  August,  1853,  and  the  30th  of  May,  1854,  the  plaintiff  pur- 
chased 800  other  shares  of  stock  of  said  company ;  that  at  the 
times  of  the  purchase  of  said  stock  the  defendants  falsely  and 
fraudulently  represented  that  the  affairs  of  said  company  were 
in  a  good  and  prosperous  condition ;  withholding  and  concealing 
from  the  plaintiff  the  fact  that  they  had  issued  and  were  then 
issuing,  large  amounts  of  what  purported  to  be  capital  stock  of 
said  company  beyond  the  amount  authorized  by  law  ;  and  made 
said  representations  for  the  purpose  of  inducing  parties,  parti^ 
ularly  the  plaintiff,  to  purchase  said  stock ;  and  that  the  plain- 
tiff was  influenced  thereby  in  making  said  purchases.  That 
the  plaintiff  was  ignorant  of  said  over  issue.  That  by  reason 
of  said  over  issue  of  simulated  stock,  the  shares  of  the  stock  of 
said  company  have  been  rendered  wholly  valueless  and  lost  to 
the  plaintiff,  and  he  has  sustained  damages  thereby  and  by  rea- 
son of  the  false  representations,  to  $50,000. 

And  for  a  further  cause  of  action,  3d.  That  the  defendants  be- 
ing officers  of  said  company,  before  and  between  the  Ist  of  Au- 
gust, 1853,  and  the  30th  of  May,  1854,  and  subsequently  thereto 
and  after  the  whole  amount  of  the  capital  stock  had  been  issued, 
made  and  issued  certain  false  and  fraudulent  certificates  and 
shares  purporting  to  be  of  shares  of  the  stock  of  said  company, 
which  false  certificates  and  shares  the  defendants  sold,  and  real- 
ized therefrom  large  sums  of  money.  That  said  certificates  were 
in  appearance  identical  with  certificates  of  the  true  stock.  That 
the  plaintiff  believing  them  to  be  certificates  of  true  stock,  pur- 
chased what  purported  to  be  800  shares,  and  it  was  duly  trans- 
ferred to  him,  for  which  he  paid  large  sums  of  money ;  that  said 
800  shares  were  found  to  be  spurious  and  to  have  been  illegally 
and  fraudulently  issued,  whereby  the  plaintiff  sustained  damages 
to  $50,000. 
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To  this  complaint  the  defendants  Mali  and  Jewett  demurred 
separately,  and  stated  the  following  causes  of  demurrer.  1.  That 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  2.  That  distinct  and  separate  causes  of  action  alleged 
irere  improperly  joined,  viz :  a  cause  of  action  against  the  de- 
fendants as  officers  of  the  Parker  Vein  Coal  Company,  for  official 
misconduct  to  the  injury  of  the  plaintiff  as  a  stockholder  thereof, 
with  a  cause  of  action  for  an  alleged  fraud  in  the  issue  and  sale 
of  spurious  for  genuine  certificates  of  stock,  and  with  another 
cause  of  action  for  alleged  false  and  fraudulent  misrepresenta- 
tions by  which  the  plaintiff  was  induced  to  purchase  spurious 
certificates,  or  a  depreciated  stock.  3.  That  to  so  much  of  the 
causes  of  action  as  was  the  alleged  official  misconduct  of  the  de- 
fendants and  injury  to  the  corporate  property  and  to  the  stock- 
holders, the  Parker  Vein  Coal  Company  was  a  necessary  party. 
4.  That  for  the  official  misconduct  and  injury  to  the  corporate 
property  alleged,  the  remedy  was  by  the  corporation,  and  not  by 
the  stockholders,  severally  and  individually.  5.  That  for  so  much 
of  the  cause  of  action  alleged  as  related  to  false  and  fraudulent 
representations  to  the  injury  of  the  plaintiff,  the  complaint  was 
defective  in  not  specifying  the  alleged  representations,  and  the 
time  when  they  were  made,  and  that  they  were  false  when  made ; 
and  that  they  were  made  with  a  knowledge  that  they  were  false, 
and  with  an  intent  to  deceive  and  injure  the  plaintiff,  6.  That 
in  respect  of  said  cause  of  action  the  defendants  were  misjoined, 
each  with  the  others. 

The  demurrer  was  argued,  at  special  term,  before  Mitchell, 
J.,  by  whom  the  following  opinion  was  delivered,  on  deciding  the 
case  ;  and  the  opinion  was  adopted  by  a  majority  of  the  court, 
at  general  term,  as  expressing  its  views. 

J.  M.  Van  CoUj  for  the  appellants. 

F.  Dominickj  for  the  plaintiff. 

By  the  Court,  Mitchell,  J.  There  are  three  counts  in  the 
complaint.    The  first  count  shows  that  the  Parker  Vein  Coal 
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Company  were  authorized  to  issue  stock  to  the  amount  of  three 
millions  of  dollars,  in  shares  of  $100  each  ;  that  the  stock,  at 
the  time  of  the  acts  complained  of,'  was  worth  par  in  the  market, 
or  nearly  so,  and  in  its  intrinsic  value,  and  that,  but  for  the 
acts  of  the  defendants  it  would  have  continued  to  be  so ;  that 
Mali  was  president  of  the  company,  Jewett  vice  president,  and 
Stacy  a  director  and  treasurer.  That  the  plaintiff  purchased 
200  shares  of  the  stock,  between  the  27th  of  October,  1853, 
and  25th  of  February,  1854,  and  still  owns  the  same ;  that,  at 
that  time,  the  company's  property  was  worth,  at  least,  three 
millions  of  dollars;  that  the  defendants  fraudulently  issued 
128,000  shares  of  the  stock  beyond  what  the  company  was 
authorized  to  issue,  and  realized  from  the  sale  $1,300,000, 
which  they  converted  to  their  own  use ;  and  that  by  this 
over  issue  thp  genuine  stock  was  rendered  valueless  and  became 
unsalable  in  the  market.  And  the  plaintiff's  shares  have  been 
rendered  thereby  unsalable  and  valueless. 

By  the  decision  in  the  court  of  appeals,  the  company  is  not 
liable  for  the  stock  thus  over  issued ;  this  count  is  not,  there- 
fore, liable  to  the  objection  that  the  company  should  sue  for 
the  wrong. 

The  count  does  not  show  what  the  plaintiff  paid  for  the  stock ; 
whether  par,  or  so  small  a  sum  that  his  damages  must  be  nominal, 
if  they  are  to  be  limited  to  the  deterioration  in  value  which 
arose  after  he  became  the  purchaser,  as  is  most  probably  the 
true  rule ;  but  it  shows  that,  by  the  acts  of  the  defendants  the 
stock  has  become  valueless  to  the  plaintiff.  This,  objection, 
therefore,  is  one  not  to  be  taken  by  demurrer,  but  on  a  motion 
to  make  the  complaint  more  definite.  Then  it  results  that,  by 
the  fraudulent  acts  of  the  defendants,  they  have  made  the 
stock  of  the  plaintiff  valueless  to  him,  and  have  put  in  their 
pockets  the  value  in  money  of  which  they  have  deprived  him. 
This  is  an  injury  which  is  peculiar  to  this  plaintiff,  as  regards 
the  stock  owned  by  him.  He  could  not  join  the  other  stock- 
holders with  him,  because  they  do  not  own  the  shares  of  their 
stock  jointly,  but  separately.  Each  owns  his  own  shares  sepa- 
rately, and  each  sustains  his  separate  loss  on  his  own  stock. 
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It  is  said  that  the  depreciation  in  the  stock  was  caused  by 
the  mistaken  opinion  of  the  public,  that  the  spurious  stock 
must  be  assumed  by  the  company.  No  such  fact  appears  in  the 
pleadings ;  and  if  the  fraudulent  act  of  one  party  causes  an 
injury,  which  could  not  be  complete  but  for  the  concurrent 
ignorance  of  the  public,  the  wrong  still  exists,  and  the  conse- 
quent damage ;  and  as  there  is  but  one  wrongdoer,  he  should 
make  amends  for  the  consequences  of  his  own  wrongful  acts. 

The  second  count  states  the  ownership  of  the  stock  as  before, 
and  that  at  the  times  of  the  purchase  of  the  stock,  the  defend- 
ants made  false  representations  respecting  the  character  and 
value  of  the  stock  and  the  then  position  of  the  company;  rep- 
resenting that  the  affairs  of  the  company  were  in  a  good  and 
prosperous  condition,  and  wholly  withholding  and  concealing 
from  the  plaintiff  the  fact  that  they  had  theretofore  made  and 
were  then  making  the  over  issues  of  stock ;  that  the  defendants 
made  such  false  statements  for  the  purpose  of  inducing  various 
parties,  and  particularly  the  plaintiff,  to  purchase  largely  of  the 
stock  ;  that  the  plaintiff  was  influenced  thereby  in  making  the 
purchases  and  did  not  know  of  the  over  issue ;  that  by  such 
over  issue,  the  shares  of  the  stock  have  become  valueless  to 
the  plaintiff. 

This  is  a  count  for  a  false  representation,  made  not  (as  is 
common)  to  the  seller  of  goods,  but  to  the  buyer  of  property. 
To  sustain  it,  the  same  facts  must  concur  as  in  im  action  for  a 
false  representation  of  the  credit  of  a  buyer.  The  representa- 
tion must  be  false  in  fact,  and  so  known  to  th^  defendant ; 
must  have  been  made  with  the  intent  to  deceive  the  plaintiff,  and 
..must  have  produced  that  effect,  and  have  caused  loss  to  the 
plaintiff;  and  the  pleading  must  state  what  the  false  represent- 
ation was.  It  is  not  essential  that  the  representation  should 
be  addressed  directly  to  the  plaintiff ;  if  it  were  made  with  the 
intent  of  its  influencing  every  one  to  whom  it  might  be  com- 
municated, or  who  might  read  or  hear  of  it,  the  latter  class  of 
persons  would  be  in  the  same  position  as  those  to  whom  it  was  di- 
rectly communicated ;  but  they  must  have  come  to  a  knowledge  of 
it  before  their  purchase.     If  the  defendant  alleged  as  true,  of  his 
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own  knowledge,  what  he  may  possibly  have  supposed  to  be  true, 
but  which  was  untrue  in  fact,  and  did  this  with  the  intent  to  de- 
ceive, it  is  deemed  the  same  as  if  he  knew  it  to  be  untrue. 
He  is  under  no  obligation  to  communicate  any  thing  to  one  not 
purchasing  directly  from  him,  but  if  he  begins  to  communicate 
and  makes  a  statement,  which  is  true  so  far  as  it  goes,  but 
which  misleads,  because  he  conceals  a  fact  which  he  knows,  and 
which  if  communicated  would  have  prevented  a  purchase,  and 
he  does  this  with  a  view  to  deceive  the  purchaser,  he  is  under 
the  same  responsibility  as  if  he  had  made  a  willfully  false  state- 
ment as  to  the  matter  thus  concealed.  The  rule  is  saved  from 
too  great  laxity  in  all  these  cases,  by  one  indispensable  part  of 
it,  namely,  that  in  all  cases  it  is  essential  that  the  false  repre- 
sentation, or  the  concealment  which  made  the  partial  statement 
practically  false,  should  be  made  with  the  intent  to  deceive. 
{See  Addington  v.  Allen^  in  court  of  errors.)  By  these  rules 
this  count  is  to  be  tested.  It  states  that  the  defendants  made 
false  representations  respecting  the  value  &c.  of  the  stock ;  if 
it  had  stopped  here,  it  would  have  been  demurrable,  as  not 
showing  what  the  representations  were,  and  on  the  trial  of  this 
case,  nothing  could  be  proved  under  that  part  of  the  count 
alone ;  but  it  proceeds  and  states  what  the  representations 
were,  and  limits  the  generality  of  the  previous  clause  by  a 
special  statement  '^  representing  that  the  affairs  of  the  company 
were  in  a  good  and  prosperous  condition,  and  concealing  from 
the  plaintiff  the  fact  of  the  over  issues."  It  is  not  alleged  to 
whom  this  representation  of  the  condition  of  the  company  was 
made,  nor  directly  that  it  came  to  the  knowledge  of  the  plaintiff; 
but,  indirectly,  it  may  bo  inferred  that  it  did  come  to  his  knowl- 
edge, for  the  count  states  that  the  plaintiff  was  influenced 
thereby  in  making  the  purchases.  He  could  not  have  been  in- 
fluenced by  the  representations,  if  they  had  not  been  in  some 
way  reported  to  him.  On  demurrer  this  may  be  deemed  suffi- 
cient. (^See  opinion  of  Denio,  J,,  in  co%irt  of  appecds^  in 
Zabriskie  v.  Smith,  3  Kern.  830.)  According  to  this  count. 
with  this  inference  in  its  favor,  the  defendants  made  a  represent- 
ation, (it  is   enough  if  it  was  in  a  newspaper,  intended  to  be 
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read  by  dealers  in  stock,  and  to  influence  them  to  purchase,  and 
that  it  was  so  read  by  the  plaintiff  and  did  so  influence  him ;)  that 
the  company  was  in  a  prosperous  condition,  and  yet  concealed 
the  fact  that  they  had  made  large  over  issues  of  stock,  which 
they  must  have  known  would  impair  its  value;  and  they  must  also 
have  known  that  the  purchaser  would  have  f  egarded  the  actual 
statement  as  false,  if  the  fact  concealed  had  been  known  to  him. 
Taking  into  consideration  the  rules  already  stated,  and  that  the 
case  is  the  same  as  if  the  defendants  had  gone  to  the  plaintiff 
and  asked  him  to  buy  the  stock,  telling  him  that  the  company 
was  in  a  prosperous  condition,  thus  professing  to  enlighten  him 
as  to  its  true  condition,  and  yet  withholding  from  him  the 
knowledge  of  their  wrongful  acts  which  they  knew  would  re- 
duce the  value  of  the  stock,  and  that  this  was  done  with  the 
intention  to  deceive,  and  there  can'  be  but  little  doubt  of  the  de- 
fendants^ liability.  This  is  on  the  assumption  that  every  thing 
stated  in  the  count,  although  improperly  stated,  is  true.  On  a 
trial  it  may  turn  out  that  one  or  more  of  the  defendants  had  no 
knowledge  of  the  fact  that  there  was  an  over  issue,  or  that  the 
company  was  not  entirely  prosperous;  and  that  he  or  they 
had  no  intent  to  deceive. 

This  count  appears  to  be  good  on  demurrer ;  but,  it  is  so  in  * 
definite  that  it  should  be  amended.  It  should  clearly  show 
whether  it  depends  on  any  false  representation,  except  that  re- 
sulting from  the  concealment ;  also  in  what  manner  that  repre- 
sentation was  made,  as  whether  orally  or  in  writing;  and 
distinctly  allege  that  the  representation  came  to  the  plaintiff's 
knowledge  before  his  purchase,  in  whole  or  in  part ;  and  how  it 
came  to  his  knowledge ;  and  when  it  was  made ;  and  what 
amount  of  stock  he  bought  after  that  time.  It  should  be  borne 
in  memory  that  this  court  places  concealment  and  falsehood  in 
these  cases  on  the  same  level ;  the  count  should  therefore,  espe- 
cially avoid  the  holding  back  of  any  fact,  or  any  distinct  and 
full  statement,  connected  with  the.  cause  of  action,  which,  if  fai^y 
disclosed,  would  show  that  no  cause  of  action  really  existed. 

The  third  count  alleges  the  purchases  of  stock  by  the  plaintiff, 
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and  tlie  over  issue  of  the  stock,  both  before  and  after  the  plain- 
tiff's purchases;  that  the  certificates  for  the  unlawful  stock 
were  similar  to  those  for  the  lawful  stock,  and  that  the  plaintiff 
believing  them  to  be  certificates  of  lawful  stock,  purchased  200 
shares  of  them  and  paid  large  sums  for  them,  and  that  he  after- 
wards discovered  that  they  were  spurious. 

This  loss  is  clearly  individual  to  the  plaintiff.  It  is  said  that 
he  does  not  allege  that  he  bought  of  the  defendants,  and  that  he 
has  his  remedy  against  the  seller  of  the  stock.  At  common 
law  a  tort  feasor,  when  sued,  could  not  plead  the  non-joinder  of 
his  co-tort  feasors.  It  was  said  that  the  tort  was  joint  and  sev- 
eral ;  but  the  principle  of  the  rule  lay  deeper :  it  was,  that  the 
wrongdoer  is  not  entitled  to  the  aid  of  a  court  to  call  on  others 
to  contribute  and  bear  a  part  of  the  penalty,  for  which  he  also 
was  liable  for  his  wrong  doing.  Much  less  can  he  say,  when 
sued,  that  there  is  another  party,  who  is  entirely  innocent,  but 
whom  he  has  deceived,  and  who,  in  consequence  of  his  deception 
has  innocently  transferred  what  he  supposed  to  be  of  value  to 
the  plaintiff;  and  that  the  plaintiff  must,  therefore,  have  re- 
course to  that  person  and  not  to  the  wrongdoer  himself. 

It  is  also  said  that  the  defendants,  if  guilty,  are  liable  to  the 
person  to  whom  they  sold  the  property ;  and  that  a  cause  of  ac- 
tion for  a  tort  cannot  be  assigned.  To  this  there  are  several 
answers.  The  first  purchaser  may  have  passed  the  stock  away 
for  its  full  value,  and  so  have  suffered  no  loss :  he  assigns,  then, 
not  the  tort,  but  the  stock  to  the  present  plaintiff;  and  the  pres- 
ent plaintiff  is  the  first  person  who  suffers  any  loss  by  the  fraud. 
The  spurious  certificates  were  the  acts  of  the  defendants ;  (in 
this  unlike  the  defendants  in  the  New  Haven  Rail  Road  case,) 
by  the  certificates  the  defendants  (not  the  company)  represent- 
ed to  every  person  who  received  them,  that  they  were  genuine ; 
and  this  representation  they  made  as  much  to  the  plaintiff  as  to 
the  original  purchaser. 

Again ;  these  certificates  pass  by  a  power  of  attorney,  in  blank 
as  to  the  name  of  the  purchaser :  the  defendants  so  passing  them 
authorized  the  insertion  of  the  name  of  the  plaintiff  as  the  imme- 
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diato  purchaser  from  thetti,  or  from  their  agent,  and  made  him 
thus  the  immediate  contracting  party  with  them. 

This  count,  therefore,  is  also  good. 

The  action  is  well  brought  against  the  defendants.  They 
could  all  join  in  every  act  alleged  against  them :  the  represent- 
ations made  by  them  may  have  been  in  writing  and  in  print,  and 
signed  by  each ;  the  certificates  of  stock  may  htfve  been  signed 
by  all,  or  by  two  and  issued  by  the  third  in  common  with  the 
others.  As  the  causes  of  action  are  all  founded  in  tort,  the  sev- 
eral counts  are  properly  joined. 

The  demurrers  must  be  overruled,  with  leave  to  the  defend- 
ants to  answer  without  payment  of  costs,  unless  the  plaintiffs 
elect  to  amend,  and  make  their  complaint  more  definite  in  the 
matters  above  stated ;  but  with  like  leave  on  payment  of  costs 
of  the  demurrer,  on  his  making  such  amendment. 

Peabody,  J.,  (dissenting.)  The  first  ground  of  demurrer  to 
this  complaint  is,  that  neither  of  the  counts  states  facts  sufficient 
to  constitute  a  cause  of  action. 

As  to  the  first  count,  the  difficulty  in  deciding  on  its  merits 
arises  quite  as  much  from  the  surplusage  it  contains  as  from 
any  other  feature  of  it ;  but  with  an  abundance  of  irrelevant 
matter  there  are  points  in  which  it  is  meagre,  and  the  matters 
indispensable  to  a  recovery  are  very  scantily  given. 

This  count  on  the  whole  is  intended  to  state  as  a  cause  of 
action,  that  the  defendants,  by  issuing  pretended  stock  of  the 
company,  have  rendered  the  stock  of  the  plaintiff  unsalable,  val- 
ueless and  lost  to  him  ;  and  it  proceeds  on  the  idea  not  that  the 
company  is  a  loser  in  any  manner ;  nor  on  the  idea  that  the 
stock  of  the  plaintiff  is  diminished  in  its  value  intrinsically  as 
representing  an  interest  in  property  of  less  value ;  nor  on  the 
idea  that  the  stock  of  the  company  was  increased  in  amount  or 
number  of  shares,  so  that  the  plaintiff's  800  shares  represented 
a  less  proportion  of  the  whole  amount  and  therefore  a  smaller 
amount  of  the  property  of  the  company ;  but  on  the  idea  that 
by  the  creation  of  false  and  fictitious  stock  the  market  and  sala- 
ble value  of  the  plaintiff's  stock  was  diminished  and  destroyed. 
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Tk«  damage  he  claims  to  hare  sastained  is  that  for  the  purpose 
of  sale  in  the  market  his  stock  was  damaged  and  lost  to  him« 
He  does  not  aver  any  special  damage,  snch  as  that  ke  lost  die 
benefit  of  a  sale  he  wonld  otherwise  hare  made,  or  arer  that  he 
would  have  sold,  or  desired  to  sell.  {KendaU  v.  Siane,  1  SM. 
14.)  The  charge  is  simply  that  stock  which  he  held,  intrinsic- 
ally worth  all  that  it  would  have  sold  for,  was  rendered  unsala- 
ble. This  is  the  only  damage  for  which  he  states  a  cause  of 
action  ;  and  if  such  an  action  will  lie  at  all  it  will  certainly  lie 
at  the  suit  of  a  stockholder.  It  will  not  lie  at  the  suit  of  the 
company.  It  makes  no  difference  in  this  respect  that  all  the 
other  stock  of  the  company  was  damaged  in  the  same  manner ; 
for  if  it  were,  suits  for  such  damage  would  lie  only  in  favor  of 
individual  stockholders.  Each  man's  stock  is  his  own  property, 
and  the  corporation  is  not  injured  by  the  unsalableness  of  the 
plaintiff's  or  other  stockholders'  shares  in  it.  The  stockholders 
individually,  and  as  such,  and  not  the  corporation,  which  collect- 
ively they  constitute,  are  injured  by  such  a  diminution  in  the 
salable  value  of  their  stock.  What  are  the  damages  the  plain- 
tiff has  sustained  ?  He  has  not  sold  his  stock,  but  still  owns  it. 
It  is  intrinsically  worth  no  less  than  it  was  before.  It  was  then 
worth  the  price  for  which  it  was  selling,  and  it  is  now  worth 
the  same,  about  par.  It  cannot  now  be  sold,  to  be  sure,  by  rea- 
son of  the  acts  of  the  defendants.  But  the  plaintiff  apparently 
does  not  wish  to  sell  if  he  could,  and  it  is  worth  as  much  to  hold 
as  it  ever  was.  I  cannot  perceive  that  he  has  sustained,  on  his 
own  showing,  any  damage,  legal  or  actual.  If  he  had  lost  a  sale 
which  he  would  otherwise  have  made,  or  had  been  compelled  to 
sell  for  a  diminished  price,  or  had  even  wished  to  sell  and  been 
unable  by  reason  of  these  acts  of  the  defendants,  his  cause  of 
action  in  this  respect  would  perhaps  have  been  made  out,  but  he 
does  not  say  he  has  done  either.  But  there  is  another  difficulty. 
We  cannot  perceive  judicially,  and  we  are  not  informed  by  the 
complaint,  how  the  issuing  of  what  purported  to  be,  but  was  not 
stock,  should  injure  the  salable  price  or  value  of  the  real  stock 
of  the  same  company.  That  a  diminution  in  the  market  value 
of  the  plaintiff's  stock  should  follow  from  the  appearance  of  pre- 
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tended  stock  is  not  a  consequence  so  natural  and  necessary  that 
we  can  perceive,  unaided  by  any  averment  or  suggestion  of  the 
manner  in  which  it  is  produced,  that  it  is  the  effect  following 
from  that  cause.  It  is  not  pretended  that  the  company  were 
liable  for  it  in  any  manner.  It  is  not  averred  that  it  was  of- 
fered for  sale  in  the  market,  nor  is  it  stated  whether  by  being 
mistaken  for  genuine  or  known  to  be  spurious,  it  produced  the 
damage  of  which  the  plaintiff  complains.  He  must  show  how  it 
produced  the  consequence  of  which  he  complains,  or  state  facts 
from  which  the  effect  can  be  seen  to  follow.  (11  Haw.  Pr.  R. 
242,  254.)  The  issue  of  spurious  stock  of  the  New  York  and 
New  Haven  Rail  Road  Company  diminished  the  market  price 
of  all  stocks  in  the  market  by  creating  general  distrust,  and  yet 
the  author  of  that  wrong,  no  one  would  pretend,  is  responsible  to 
the  holders  of  the  divers  stocks  of  other  corporations  for  that  con- 
sequence of  his  act.  So  in  this  case,  it  is  very  doubtful  from  this 
count  whether  the  plaintiff  has  any  cause  of  action  against  these 
defendants.     He  certainly  has  not  stated  any,  I  think. 

The  second  count  is  not  less  eccentric  than  the  first,  and  with 
this  as  with  the  first,  the  great  difiiculty  is  to  ascertain  the  in- 
tention of  the  pleader.  The  plaintiff  bought  some  stock.  At 
the  time,  the  defendants  falsely  represented  the  value  of  it  and 
the  position  of  the  company,  stating  that  the  affairs  of  the  com- 
'pany  were  prosperous ;  and  concealed  from  him  the  fact  that 
they  had  issued  and  were  issuing  pretended  stock  beyond  the 
amount  authorized  by  law ;  that  the  representations  were  made 
for  the  purpose  of  inducing  other  persons,  and  particularly  the 
plaintiff,  to  purchase  largely  of  the  stock,  and  that  the  plaintiff 
was  influenced  thereby  in  making  the  purchases ;  that  by  the 
fraudulent  over  issue,  the  shares  have  become  valueless,  and  he 
has  sustained  damages  thereby,  and  by  reason  of  the  false  rep- 
resentations of  the  defendants,  to  $50,000.  In  this  count  the 
wrongful  acts  averred  against  the  defendants  are,  misrepresent- 
ations and  concealments,  while  damages  are  claimed  not  only  for 
those,  but  also  for  issuing  spurious  stock.  The  misrepresenta- 
tions and  copcealment  are  averred,  and  the  former  are  called 
lake  and  fraudulent  representations,  and  the  latter  is  called 
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concealment  of  a  fact ;  but  it  is  not  averred  that  the  circtun- 
Btances  of  the  company  were  not  as  represented,  or  that  they 
were  not  prosperous,  or  that  the  representations  were  untrue  in 
fact ;  nor  is  it  any  where  averred  that  the  fact  said  to  be  concealed 
had  an  actual  existence,  unless  the  word  fact  implies  it.  which, 
when  used  in  this  manner  it  does  not,  more  than  when  a  iSaict  is 
said  to  be  misstated,  which  in  that  case  will  be  impossible,  for 
in  that  sense  the  statement  would  not  be  of  a  fact,  but  of  some- 
thing not  a  fact  If  these  statements  were  false  and  fraudulent, 
the  facts  inconsistent  with  their  truth,  or  on  which  their  untruth 
depended,  should  have  been  stated ;  and  if  the  fact  said  to  have 
been  concealed' existed,  its  existence  should  have  been  distinctly 
averred.  An  incidental  remark  from  which  the  untruth  of  the 
former,  or  the  existence  of  the  latter  may  be  inferred,  or  even 
must  follow,  does  not  properly  supply  the  place  of  direct  nega- 
tion in  the  former,  or  afiSrmation  in  the  latter  case.  The  claim 
for  damages  by  reason  of  the  over  issue,  in  this  count,  is  entirely 
unfounded,  there  being  no  averment  of  an  over  issue  or  of  any 
thing  from  which  damage  to  the  plaintiff  could  arise  if  there 
had  been. 

But  the  purchase  by  the  plaintiff  was  not  made  from  or  through 
the  defendants,  and  the  misrepresentations  were  not  made  to 
him.  No  relations  are  shown  to  have  existed  between  the 
plaintiff  and  the  defendants  which  made  the  disclosure  of  facta 
as  to  the  stock  the  duty  of  the  defendants  ;  and  for  aught  that 
appears,  the  withholding  and  concealment  complained  of  was 
proper,  and  constituted  no  breach  of  any  duty  to  the  plaintiff. 
The  concealment  is  said  to  have  been  from  him,  but  the  repre- 
sentations were  not  to  him,  though  both  are  said  to  have  been 
for  the  purpose  of  influencing  and  inducing  him,  among  others, 
to  purchase,  and  it  is  said  he  was  influenced  thereby  in  the  mak- 
ing of  the  purchases. 

When  it  is  considered  that  the  existence  of  the  facts  repre- 
sented is  not  negatived,  nor  the  existence  of  the  one  said  to 
have  been  concealed  affirmed,  the  intent  to  defraud  and  deceive 
should  at  least  be  required  to  be  fully  stated,  and  the  fact  that 
the  plaintiff  was  misled  thereby  should  also  be  stated ;  and  it 
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may  be  doubted  whether  these  statements  added  to  what  already 
appears,  would  make  out  a  cause  of  action.  {Addingtan  y.  Al- 
len,  11  Wend,  375.  Pusley  v.  Freeman,  3  T.  R.  51.  Wells 
V.  Jewett,  11  H^o.  Pr.  242.     Bell  v.  iV/aK,  /d.  254.) 

For  aught  that  is  stated  here  the  affairs  of  the  company  were 
as  represented,  good  and  prosperous,  and  if  they  were  not,  there 
is  no  allegation  of  an  intent  to  deceive  and  defraud  the  plaintiff, 
or  that  ho  was  deceived  or  defrauded  by  the  misrepresentations. 

As  to  the  concealment,  there  is  nothing  to  show  that  the  fact 
alleged  to  have  been  concealed  existed ;  and  if  it  did,  there  is 
nothing  to  show  that  it  was  the  duty  of  the  defendants  to  dis- 
close it ;  and  if  both  appeared,  there  is  nothing  to  show  that  the 
plaintiff  was  misled  or  deceived  by  the  concealment  to  do  any 
act  from  which  he  sustained  damage. 

The  third  count,  divested  of  irrelevant  matter,  states  as  a  cause 
of  action,  that  the  defendants  issued  fraudulent  certificates  of 
the  shares  of  said  company  which  they  sold.  That  the  certifi- 
cates in  appearance  were  identical  with  those  of  the  genuine 
stock.  That  the  plaintiff  believing  them  to  be  certificates  of 
true  stock,  bought  what  purported  to  he  800  shares  op  the 
STOCK  OP  THE  COMPANY,  which  was  transferred  to  the  plaintiff, 
and  which  was  found  to  be  spurious  and  fraudulently  issued. 
There  is  great  difficulty  in  saying  that  any  person  to  whom  spu- 
rious stock  may  go  may  maintain  an  action  against  the  original 
author  of  the  stock.  He  defrauded  the  party  to  whom  he  sold 
or  passed  it ;  and  it  may  be  said  gave  him  the  means  of  defraud- 
ing others.  The  plaintiff  certainly  may  have  an  action  against 
the  party  from  whom  he  received  it,  and  so  may  each  person 
who  has  received  it  have  an  action  against  his  vendor.  This 
action,  however,  in  the  absence  of  guilty  knowledge  in  the  vendor, 
would  be  on  contract,  on  the  warranty,  express  or  implied.  A 
recovery  by  one  against  the  party  issuing  it  would  certainly  be 
a  bar  to  an  action  by  any  other  subsequently  receiving  it.  The 
cases  cited  by  the  plaintiff  were  not  directly  in  point  to  sustain 
this  principle,  and  I  think  leave  it  in  doubt.  Thomas  v.  Win- 
chester, (2  Selden,  397,)  seeps  to  resemble  this  case  as  nearly 
as  any,  and  tends  strongly  to  show  that  an  action  will  lie  by  the 
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party  injured  against  the  remote  author  of  the  act  causing  the 
injury,  but  I  think  that  it  is  distinguishable  from  this.  There 
the  act  was  negligence  in  carelessly  selling  a  poisonous  drag  not 
labeled,  and  thus  represented  to  be  a  harmless  medicine.  May 
any  subsequent  holder  of  a  note  maintain  an  action  for  deceit 
against  the  party  who  made  the  note  by  forging  the  signatures 
to  it  ?  So  with  a  counterfeit  bank  bill.  Is  the  author  of  one 
liable  to  each  person  who  may  subsequently  receive  it,  belieying 
it  to  be  good  ?  If  so,  the  author  of  any  spurious  article  of  mer- 
chandise is  liable  to  any  one  to  whom  it  shall  be  sold  by  a  sub- 
sequent holder,  for  the  damage  he  may  sustain  by  reason  of  the 
deceit  practiced ;  which  is  certainly  much  more  than  is  warrant- 
ed by  the  cases  above  referred  to,  and  is  entirely  in  harmony 
with  the  opinion  of  the  court  there.  That  case  {Thomas  y. 
Winchester)  seems  to  proceed  on  the  ground  that  the  article 
sold  and  circulated  for  use  was  imminently  dangerous  to  human 
life,  and  Longmeid  v.  Holliday^  (6  L.  and  Eq.  Hep.  562,)  is 
referred  to  as  recognizing  the  distinction  between  such  an  article 
and  any  other,  and  seems  to  concede  that  in  any  other  case  the 
negligent  party  would  be  liable  only  to  the  party  with  whom  he 
contracted,  and  on  the  ground  that  the  negligence  was  a  breach 
of  his  contract. 

The  case  of  the  Farm,  and  Mech.  BaiUc  of  Kent  Co,  Md,  v. 
The  Butchers?  and  Drovers?  Bank^  just  decided  by  the  court 
of  appeals,  does  seem  to  touch  this  case.  There  the  question 
was,  whether  the  principal  was  liable  for  the  acts  of  the  agent. 
Here  it  is  whether  the  agent  himself  is  liable  to  this  plaintiff 
for  his  own  acts.  That  the  principal  (the  corporation)  was  iwt 
bound  in  this  case  is  assumed  as  a  part  of  the  basis  of  this  ac- 
tion, and  the  effect  of  the  acts  of  the  agent  as  to  himself  What 
responsibility  as  to  himself  follows  from  this  unauthorized  act, 
is  the  question  here ;  and  no  question  of  agency  concerning  the 
liability  of  his  principal  is  involved  in  this  inquiry. 

In  this  case,  however,  there  are  defects  in  the  count  which 
are  fatal  to  it.  There  is  no  averment  that  the  defendants  in- 
tended to  deceive  and  defraud  the  plaintiff  or  any  one  else,  and 
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this  is  iDdispensable  under  the  cases  above  cited.     (3  T.  JR.  57. 
11  Wend.  375.     11  How.  Pr.  Rep.  242,  254.) 

If  an  action  for  this  cause  will  lie  at  all  by  this  plaintiff,  it 
must  be  in  substance  an  action  for  deceit,  and  in  that  action  the 
averment  of  this  intent  was  always  essential. 

Again ;  it  is  not  averred  that  the  stock  purchased  by  the 
plaintiff  was  that  issued  by  the  defendants,  or  even  that  it  was 
embraced  in  the  certificates  made  by  them  and  said  to  be  spurious. 
The  whole  statement  of  the  case  is  unlike  an  action  for  deceit. 
If  the  plaintiff  was  deceived  by  the  certificates,  and  by  them 
induced  to  believe  that  A.  B.  owned  800  shares  of  the  stock  of 
said  company,  and  under  the  influence  of,  and  relying  upon,  the 
false  and  fraudulent  pretense  and  representation  contained 
therein,  made  by  the  defendants  with  intent  to  defraud,  &c.  &c. 
was  induced  to  buy  of  said  A.  B.  and  did  contract  to  buy  of  him 
800  shares  of  said  stock  and  paid  him  a  certain  number  of  dol- 
lars therefor,  he  may^ perhaps  on  stating  such  a  cause  of  action 
in  a  complaint,  be  able  to  recover  the  damages  he  has  sustained ; 
but  he  states  no  such  case ;  and  on  this  count,  I  think,  cannot 
recover. 

There  is  no  misjoinder  of  causes  of  action  in  this  case,  as 
claimed  by  the  defendants.  All  the  causes  are  for  torts,  and 
directly  by  the  plaintiff  in  his  own  right,  against  the  defendants, 
for  their  own  acts.  The  action  is  properly  brought  by  the 
plaintiff  if  at  all.  If  it  will  lie  at  all  it  will  be  at  his  suit.  It 
will  surely  not  lie  at  the  suit  of  the  company,  who  have  no  rights 
impaired,  and  cannot  bring  it.  Nor  is  the  company,  as  claimed 
by  the  defendants,  a  necessary  party  to  this  suit,  in  any  aspect 
of  it. 

The  judgment  below  should  be  reversed,  and  judgment  enter- 
ed for  the  defendants. 

Order  appealed  from,  affirmed. 

[New  Tore  General  Term,  November  2, 1857.  MitcheU,  Gierke  and  Peon 
body^  Jasticcs.j 
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Where  a  party  leases  to  others  his  "  fkrm  andfairm  ?unise  thereon"  this  does 
not  operate  as  a  restriction,  so  as  to  exclude  the  lessees  from  the  right  to  the 
possession  of  other  houses  on  the  farm. 

The  whole  farm  being  let  to  the  lessees,  without  any  excep^on  or  resenration  of 
houses,  the  mere  omission  to  specify  two^houses  thereon,  oooapied  by  othen, 
will  not  amount  to  a  positive  exclusion  of  the  lessees  from  them. 

A  lease  of  a  farm,  consisting  of  a  specified  number  of  acres,  embraces  all  build- 
ings upon  the  land,,  whether  specified  or  not. 

If  the  lessor  cannot  put  the  lessees  in  possession  of  all  the  land  he  contracted 
to  give  them,  the  latter  are  under  no  obligation  to  accept  a  part,  and  will  be 
justified  in  abandoning  the  premises. 

A  lease  of  premises,  a  part  of  which  are  held  adversely  to  the  lessor,  is  ab- 
solutely void  from  its  inception,  as  being  an  act  of  maintenance  ]  and  imposea 
no  obligation  upon  the  lessee. 

THIS  action  was  brought  to  recover  $150  for  one  year's  rent 
of  premises  near  Bull's  Ferry,  New  Jersey.  The  lease 
was  dated  on  the  28d  of  June,  1856,  but  rent  was  ^payable 
quarterly  from  the  1st  of  May  previous.  The  premises  leased 
by  the  plaintiff  were  described  as  "  his  farm^  and  fartn  h€mse 
thereon^  containing  about  one  hundred  and  fifty  acres,  situated 
at  North  Bergen,  Hudson  county,  in  the  state  of  New  Jersey, 
near  Bull's  Ferry."  When  leased  they  were  held  adversely, 
and  the  efforts  of  the  parties  to  obtain  possession  of  two  dwell- 
ings on  the  farm,  with  some  inclosed  land  around  them,  were 
unavailing.  The  defendants,  after  continuing  their  efforts  for 
about  two  months  to  obtain  possession,  abandoned  the  premises, 
and  for  this  reason  resisted  the  claim  made  against  them  for 
rent.  The  referee  to  whom  the  cause  was  referred  made  his 
report  in  favor  of  the  plaintiff,  upon  which  judgment  was  enter- 
ed, for  the  full  amount  of  rent  claimed  (after  allowing  some  set- 
offs for  money  loaned  and  expended  for  his  use)  and  costs.  An 
appeal  to  the  general  term  was  taken  by  the  defendants. 

Van  Buren  ^  Robinson^  for  the  appellants. 

/.  AUken,  for  the  plaintiff. 
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Glerke,  J.  This  is  an  action  founded  ezclu9ivel7  upon  a 
lease  or  agreement,  by  which  the  plaintiff  let  to  the  defendants 
his  farm  and /arm  house  thereon^  containing  about  150  acres,  in 
New  Jersey,  for  the  term  of  one  year  from  the  1st  of  May, 
1856,  for  the  sum  of  $150.  It  appears  by  the  report  of  the 
referee,  that,  at  the  time  the  lease  was  executed,  three  houses 
on  the  farm,  with  some  portion  of  the  land,  were  occupied  by 
three  different  individuals,  under  claim  of  title,  adverse  to  that 
of  the  plaintiff.  Some  kind  of  proceedings  were  taken,  under 
which  the  sheriff  put  the  claimant  of  the  farm  house  out  of 
possession ;  and  then  the  defendants  were  put  into  possession 
of  the  farm  house,  and  all  of  the  farm,  except  the  stone  house 
and  garden,  and  the  small  house  and  garden  by  the  river.  This, 
of  course,  must  have  been  some  time  after  the  execution  of  the 
agreement  or  lease.  The  possession  of  the  stone  house,  and 
of  the  small  house  near  the  river,  was  never  delivered  to  the 
defendants.  After  the  defendants  were  put  in  possession  of 
what  was  called  the  farm  house,  they  voluntarily  abandoned 
possession,  in  consequence  of  having  been  unable  to  get  pos- 
session of  the  other  buildings  and  the  land  in  the  use  of  their 
occupants. 

The  referee  found  in  favor  of  the  plaintiff,  on  the  ground, 
that  the  term  '^  farm  house"  operated  as  a  restriction,  so  as  to 
exclude  the  defendants  from  the  right  to  the  possession  of  the 
other  two  houses  and  the  land  occupied  with  them.  But,  there 
is  nothing  in  the  agreement  excepting  or  reserving  these  tene- 
ments ;  the  whole  farm  on  which  they  were  situated,  was  let  to 
the  defendants ;  and  the  mere  omission  to  specify  the  two  houses 
cannot  amount  to  a  positive  exclusion  from  them.  Neither 
does  the  express  mention  of  the  '^  farm  house"  imply  exclusion 
from  the  other  tenements.  It  was  not  necessary  to  specify  any 
houses,  in  the  agreement.  It  gave  to  the  defendants  the  use 
of  150  acres  of  land  ;  and  this  embraced  all  buildings  upon  it, 
whether  specified  or  not,  and  of  course  every  part  and  parcel 
of  the  land.  The  defendants,  therefore,  never  received  the 
whole  of  what  the  plaintiff  contracted  to  give  them ;  and  they 
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were  under  no  obligation  to  accept  a  part.  They  were  fully 
justified  in  abandoning  the  premises. 

There  is  another  view  of  this  subject,  which  seems  to  have 
escaped  the  attention  of  the  referee  and  the  connseL  An  integral 
portion  of  this  £Bkrm  was  held  adversely  to  the  plaintiff,  at  the  time 
of  the  execution  of  the  lease.  By  the  common  law,  a  conveyance 
to  a  third  party,  of  land  held  adversely  at  the  time,  is  void,  as  an 
act  of  maintenance.  {Co.  Lit.  book  3,  i  847.  See  also  notes 
to  section  701  of  same  book.)  A  person  claiming  land,  in  the 
adverse  possession  of  another,  must  reduce  his  right  into  pos- 
session, before  he  can  alienate  it.  The  common  law  prevaila 
and  has  always  prevailed,  in  New  Jersey ;  and  we  are  not  aware 
that,  in  this  particular,  it  has  ever  been  altered.  We  are  to  pre- 
sume that  it  remains.  This  being  the  case,  the  agreement  in 
question  was  absolutely  void  from  its  inception ;  and  conse- 
quently there  can  be  no  recovery  on  it.  This  action  being 
founded  exclusively  on  this  void  instrument,  necessarily  fails. 

The  judgment  should  be  reversed,  with  costs. 

Mitchell,  P.  J.  I  am  satisfied  that  the  lease  included  the 
two  buildings  of  which  possession  was  never  delivered ;  and  that 
therefore  the  plaintiff  cannot  recover  the  whole  rent,  and  the 
judgment  must  be  set  aside,  and  a  new  trial  granted.  Under 
the  circumstances,  the  plaintiff  cannot  recover  on  the  lease. 
He  can  only  recover  for  use  and  occupation,  and  then  there 
should  be  proof  whether  by  the  law  of  New  Jersey  one  enter- 
ing as  in  this  case,  (say  in  June,)  is  considered  as  holding  at 
will,  or  for  a  year,  or  for  a  shorter  time.  The  rent  agreed  on 
might  be  considered  as  evidence  of  the  value  of  the  use,  if  it 
had  been  continued  for  a  year;  and  a  deduction  should  be 
made  therefrom  for  the  diminution  in  value  by  the  loss  of  the 
two  buildings  above  mentioned. 

Peabody,  J.  concurred. 

Judgment  reversed. 

[New  Tork  General  Term,  November  2,  1857.  Mitchdl,  CUrke  and 
Peabody,  Jastioes.] 
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The  Hudson  River  Rail  Road  Company  vs.  Lounsberrt 

d&  Betts. 

The  plaintifis,  who  were  oommon  carriers,  broaght  to  the  city  of  New  York,  and 
had  in  their  possession,  43  barrels  of  whisky  belonging  to  P.  and  oonsigned 
to  D.  G.  &>  Go.  Subseqaently,  in  delivering  to  the  defendants  a  quantity  of 
whisky,  upon  an  order  from  H.  T.  &>  Co.,  the  plaintiffs  by  mistake,  deli7- 
ered  to  them  the  43  barrels  belonging  to  P.  On  discovering  the  mistake,  the 
plaintiffs  demanded  a  return  of  the  whisky,  or  payment  of  its  valae,  which 
was  refused.  Tbey  then  paid  to  D.  G.  &  Cow,  as  agents  of  P.,  the  value  of 
the  property,  and  took  their  receipt,  and  again  demanded  the  whisky,  or 
payment,  of  the  defendants,  and  on  refusal,  brought  this  action  to  recover  the 
value  of  the  whisky.  D.  being  examined  as  a  witness  by  the  plaintiffs,  L., 
one  of  the  defendants,  was  oflfered  as  a  witness  fbr  the  defendants^  under 
^  399  of  the  code. 

Heldj  that  whether  the  action  were  considered  an  action  ofiori^  for  the  conver- 
sion of  the  whisky,  or  an  action  on  an  implied  contract,  for  its  value,  it  was, 
in  either  aspect,  maintainable. 

Held  also,  that  the  plaintiffs  could  not  bo  deemed  the  assignees  of  a  thing  in 
action.  That  the  subject  of  the  controversy  was  not  a  thing  in  action ;  and 
D.  not  having  been  examined  as  an  assignor  of  a  thing  in  action,  but  as  the 
agent  of  the  parties  who  had  sold  the  property  to  the  plaintiffS)  L.  had  no 
right  to  be  examined  as  a  witness. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a  ref- 
eree. The  complaint  alleged  that  the  plaintiffs  were  com- 
mon carriers  and  a  corporation  under  the  laws  of  this  state, 
and  that  the  defendants  were  copartners  in  business  in  the 
city  of  New  York,  under  the  name  and  firm  of  John  S.  Louns* 
berry  ic  Go.  That  during  the  months  of  January  and  Februr 
ary,  1854,  the  plaintiffs,  as  such  common  carriers,  brought  to 
the  city  of  New  York  certain  large  quantities  of  whisky  in 
barrels,  of  different  manufactures  and  marks  or  brands,  and 
among  others,  certain  barrels  for  Dows,  Guiteau  &,  Co.,  and  cer- 
tain others  for  Hearsey,  Tower  &,  Co.,  and  others  for  other  par- 
ties, respectively,  all  of  the  city  of  New  York.  That  on  or 
about  the  12th  day  of  January,  1854,  the  plaintiffs  received  an 
order  from  the  said  Hearsey,  Tower  &  Co.  for  the  delivery  to 
the  defendants  of  certain  quantities  of  whisky  consigned  to 
them,  the  said  Hearsey,  Tower  &  Co.,  and  that  the  plaintiffs 
did  thereupon  deliver  to  the  defendants  a  large  quantity  of 
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whisky,  believing  the  same,  at  the  time,  to  be  the  property  of 
the  said  Hearsey,  Tower  &  Co.  That  immediately  after  the 
delivery  of  said  whisky  to  the  defendants,  the  plaintiffs  discov- 
ered that,  by  mistake,  they  had  delivered  to  them  certain  forty- 
three  barrels  of  whisky  which  were  the  property  of  the  said 
Dows,  Gniteau  &  Co.,  of  the  value  of  $800.  That  thereupon 
the  plaintiffs  demanded  of  the  defendants  a  return  of  the  said 
forty-three  barrels  of  whisky  so  delivered  to  them  by  mistake ; 
but  the  defendants  wholly  refused,  and  still  refuse,  to  return  the 
same,  or  to  pay  the  value  thereof,  or  any  portion  of  the  same. 
That  on  or  about  the  14th  day  of  April,  1854,  the  said  Dows, 
Guiteau  &,  Co.,  for  a  good  and  valuable  consideration,  sold,  as- 
signed and  transferred  to  the  plaintiffs  in  this  action  the  said 
forty-three  barrels  of  whisky,  and  all  their  right,  interest  and 
claim  in,  to  and  for  the  same,  and  every  part  thereof  Where- 
fore the  plaintiffs  demanded  judgment  against  the  defendants 
for  the  sum  of  $800,  besides  interest  and  costs. 

The  answer  put  in  issue  most  of  the  allegations  in  the  com- 
plaint. The  referee,  to  whom  the  cause  was  referred,  found  the 
following  facts:  That  the  plaintiffs,  during  the  month  of  Jan- 
uary, 1854,  were  common  carriers  of  goods  for  hire,  and  as  such 
carriers  brought  to  the  city  of  New  York  and  had  possession 
of  forty-three  barrels  of  whisky,  the  property  of  E.  Pettibone, 
and  consigned  by  him  to  Dows,  Guiteau  d&  Co.,  commission  mer- 
chants in  the  city.  That  the  plaintiffs,  on  or  about  the  said 
12th  day  of  January,  received  an  order  from  Hearsey,  Tower  & 
Co.  to  deliver  to  the  defendants  a  certain  large  quantity  of 
whisky,  and  thereupon  the  plaintiffs,  in  attempting  to  comply 
with  the  said  order,  delivered  the  before  mentioned  forty-three 
barrels  of  whisky  to  the  defendants,  by  mistake,  believing  the 
same  to  be  the  property  of  Hearsey,  Tower  &  Co.  That  the 
defendants  were  then  copartners  in  business,  under  the  firm  of 
J.  S.  Lounsberry  6c  Co.  That  upon  discovering  that  the  whis- 
ky so  delivered  was  not  the  property  of  Hearsey,  Tower  & 
Co.,  and  very  soon  after  the  mistake  occurred,  the  plaintiffs 
demanded  from  the  defendants  the  return  of  said  whisky  or 
payment  of  its  value,  but  the  defendants  refused  to  comply  with 
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such  demand ;  that  the  plaintiffs  afterwards,  and  on  or  about 
the  2d  day  of  February,  1864,  paid  to  Dows,  Guiteau  &  Co.,  as 
agents  of  E.  Pettibone,  the  sum  of  $750.05,  which  was  then 
the  value  of  the  whisky,  and  took  their  receipt,  and  thereupon 
again  applied  to  the  defendants  and  required  either  the  whisky 
or  payment  of  its  value,  and  the  defendants  again  refused  to 
comply  with  the  demand.  The  referee  also  found  that  the 
defendants  never  paid  for  said  whisky,  and  that  they  had 
wrongfully  converted  it  to  their  own  use.  And  that,  as  a  con- 
clusion of  law.  the  plaintiffs  were  entitled  to  recover  from  the 
defendants  the  said  sum  of  $757.05,  with  interest.  On  the 
hearing  before  the  referee,  Mr.  Dows,  of  the  firm  of  Dows, 
Guiteau  io  Oo.  was  examined  as  a  witness  for  the  plaintiffs.  The 
counsel  for  the  defendants  offered  the  defendant  John  S.  Louns- 
berry  as  a  witness,  and  claimed  the  right  to  examine  him,  un- 
der i  399  of  the  code,  on  the  ground  that  Dows,  who  had  been 
examined  on  the  other  side,  was  the  assignor  of  the  cause  of  ac- 
tion.   The  referee  rejected  the  witness,  as  inadmissible. 

John  E.  Burrillj  for  the  appellants. 

T.  M.  Norths  for  the  plaintiffs. 

By  the  Courts  Clerke,  J.  If  this  may  be  considered  an 
action  of  tor/,  for  the  conversion  of  the  whisky,  I  think  that 
the  referee  was  justified  in  finding  for  the  plaintiffs.  The 
possession  of  the  property  by  the  defendants,  and  their  refusal 
or  neglect  to  deliver  it,  after  demand,  were  suflSciently  proved. 
The  plaintiffs  having  been  deprived,  involuntarily,  of  the  pos- 
session, no  matter  in  what  way,  are,  even  as  qualified  owners, 
entitled  to  the  restoration  of  the  property,  or  to  its  value. 

If,  on  the  other  hand,  this  may  be  considered  an  action  for 
the  value  of  the  property,  on  an  implied  contract,  the  complaint 
and  the  evidence  are  sufficieift  to  sustain  it.  The  plaintiffs,  on 
the  2d  of  February,  1854,  became  the  jurchasers  of  the  whisky 
from  the  consignees,  and  afterwards  demanded  the  return  of  it, 
or  payment  for  it.  three  or  four  times.    As  the  absolute  own* 
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ers,  then,  they  were  entitled  to  what  they  demanded,  and  are 
consequently  entitled  to  maintain  an  action  for  its  value.  The 
only  objection  to  this  view  of  the  subject  is,  that  the  plaintiffs 
assumed  the  ground  that  there  was  a  conversion,  and  sue  as  for 
a  tm't;  but  I  see  nothing  in  the  pleadings  or  the  evidence  posi- 
tively committing  or  concluding  the  plaintiffs  on  this  point.  I 
think  judgment  can  be  rendered  in  their  favor  in  either  aspect 
of  the  case. 

It  is  plain  that  the  plaintiffs  cannot  be  deemed  the  assignees 
of  a  thing  in  action.  Their  claim  can  only  be  sustained,  as  I 
have  intimated,  on  the  ground  that  they  were  either  the  quali- 
fied or  absolute  owners  of  tangible  personal  property.  The 
defendant  Lounsberry,  therefore,  had  no  right  to  be  examined 
as  a  witness,  under  §  399  of  the  code.  The  subject  of  the  con- 
troversy was  not  a  thing  in  action,  and  Mr.  Dows^  consequently, 
was  not  examined  as  an  assignor  of  a  thing  in  action,  but  as  the 
agent  of  the  parties,  who  had  sold  the  property  to  the  plaintiffs. 

Judgnfent  a£Srmed  with  costs. 

[New  York  Qenerai.  Term,  November  2, 1857.  MxUheU,  Clarke  and  Pea^ 
body,  Justices.] 


Brooks  t^^.  The  Buffalo  and  Niagara  Falls  Rail  Boad 

Company. 

When  danger  is  to  be  apprehended,  and  may  by  ordinary  observation  and  pni- 
denoe  be  discovered  and  avoided,  a  party  shall  not  recklessly  or  heedlessly 
expose  himself  to  it,  and  throw  the  consequences  of  such  negligence  upon  an- 
other who  may  have  been  equally  nes^ligent. 

When  an  injury  has  been  sustained,  and  both  parties  are  in  firalt  in  respect  to  it, 
and  no  design  is  imputable  to  the  defendant,  the  true  test  of  his  liability  is, 
could  the  injury  have  been  avoided  by  ordinary  care  on  the  plaintiff's  parti 
If  it  could,  he  must  bear  it ;  he  cannot  avail  himself  of  the  other  party's 
negligence. 

Where  a  person  crosses  a  rail  road,  with  a  team,  in  ignorance  of  the  approach 
of  a  train,  when  the  danger  may  be  easily  seen  by  looking  for  it,  he  is  ikirly 
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chargeable  with  negligence.  Much  more  so,  if  he  drives  on  to  the  track  and 
there  stops,  looking  in  an  opposite  direction  from  an  approaching  train,  until 
the  engine  comes  in  contact  with  him,  and  throws  him  off. 

THIS  was  an  appeal  from  the  recorder's  court  of  the  city  of 
Buffalo.  The  plaintiff  sued  the  defendants  in  the  court 
below  for  negligently  running  their  cars  against  the  plaintiff 
while  he  was  driving  a  span  of  horses  and  wagon  in  a  public 
highway  in  the  village  of  Black  Rock,  by  means  of  which  the 
plaintiff  was  thrown  from  his  wagon  and  greatly  injured.  On 
the  trial  the  plaintiff  had  a  verdict  for  $900,  upon  which  judg- 
ment was  entered,  and  the  defendants  appealed  to  this  court. 

George  B.  Hibhard^  for  the  appellant 
Albert  Sawin^  for  the  respondent. 

By  the  Court,  Greene,  J.  The  important  question  in  the 
case  arises  upon  the  refusal  of  the  court  to  direct  a  verdict  for 
the  defendants  on  the  ground  that  the  plaintiff  was  guilty  of 
negligence  which  contributed  to  the  injury ;  and  the  question 
is,  was  such  negligence  so  conclusively  proved  by  the  evidence 
that  there  was  no  question  to  submit  to  the  jury  in  relation  to 
it  ?  If  so,  the  court  should  have  directed  a  verdict  for  the  de- 
fendant according  to  the  request  of  their  counsel,  and  the 
refusal  to  do  so  was  error. 

The  undisputed  facts  proved  on  the  trial  are,  that  the  defend- 
ants' cars  were  running  on  their  usual  time  at  the  place  in 
question,  which  was  about  thirty  rods  from  the  place  where  the 
plaintiff  had  lived  for  about  two  years,  and  where  they  had  passed 
several  times  a  day  during  all  that  time  ;  that  on  this  occasion 
the  plaintiff  was  driving  down  a  street  running  at  right  angles 
with  the  defendants'  road  ;  that  for  a  distance  of  tibout  seven 
rods  before  he  reached  the  track,  there  was  an  unobstructed 
view  of  the  rail  road,  in  the  direction  from  which  the  cars  were 
coming,  of  from  sixty  to  eighty  rods,  and  that  the  cars  might  have 
been  seen  from  the  place  where  the  plaintiff  was,  for  that  distance ; 
that  the  cars  must  have  been  in  plain  sight  from  where  the  plain- 
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tiff  was,  daring  all  the  time  after  he  passed  the  bouse  on  Albany 
street,  seven  rods  from  the  track;  that  the  plaintiff  drore  on 
to  the  track  and  there  stopped  until  the  defendants'  cars  came  in 
contact  with  him  and  threw  him  off,  and  that  while  he  stood 
on  the  track  he  was  looking  away  from  the  cars. 

This  case,  in  principle,  is  not  distinguishable  from  the  cases 
of  Spencer  v.  The  Utica  and  Schenectady  R.  R,  Co,  (5  Barb. 
837,)  and  Haring  v.  The  K  Y.  and  Erie  R.  jR.  Co.  (13 
Barb.  9.)  In  the  first  case,  the  plaintiff  was  injured  by  a  col- 
lision with  the  defendants'  working  train,  which  had  for  some 
weeks  been  passing  and  repassing  the  plaintiff's  house  daily, 
about  the  same  hours  of  the  day.  The  plaintiff  with  his  team 
was  passing  from  his  house  on  the  north,  to  his  meadow  on  the 
south  side  of  the  rail  road,  along  a  lane  about  fourteen  rods  in 
length,  which  crossed  the  rail  road  at  right  angles.  From  any 
part  of  this  road  there  was  an  uninterrupted  view  of  the  west- 
ern line  of  the  road,  from  which  direction  the  defendants'  cars 
came  for  nearly  a  mile.  Gridley,  J.,  says :  "  Upon  the  undis- 
puted facts  of  this  case  it  is  impossible  to  maintain  that  the 
plaintiff  was  free  from  negligence,  because  he  either  saw  the 
train  approaching  before  he  drove  upon  the  track,  or  he  did 
not.  If  he  didj  it  was  an  act  of  madness  voluntarily  to  place 
himself  in  the  way  of  the  train.  If  he  did  not,  as  is  most 
probable,  but  during  the  entire  14  rods  allowed  his  attention 
to  be  attracted  to  his  neighbor's  load  of  hay,  according  to 
the  testimony  of  one  witness,  that  was  an  act  of  most  lam- 
entable want  of  care."  The  case  of  Hartfield  v.  Roper,  (21 
Wetid.  615,)  is  cited,  and  the  learned  justice  adds,  '^  if  that 
case  is  law,  then  upon  the  undisputed  facts  contained  in  the 
report  of  this  cause  the  plaintiff  must  be  held  guilty  of  negli- 
gence ;  and  that  being  the  case,  neither  the  report  of  referees 
nor  the  veiflict  of  a  jury  can  stand."  In  the  case  of  Haring 
y.  N.  Y.  and  Erie  Rail  Road  Co.,  the  deceased,  whose  death 
was  the  subject  of  the  action,  was  riding  with  another  person 
who  was  driving  at  the  rate  of  a  mile  in  four  or  five  minutes, 
on  a  highway  which  crossed  the  defendants'  road  at  a  point 
where  there  were  high  embankments  between  the  rail  road  and 
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highway,  rendering  it  impossible  for  persons  on  the  highway  to 
see  the  cars  until  they  got  upon  the  track.  It  seems,  from  the 
opinion  of  Justice  Brown,  who  nonsuited  the  plaintiff  at  the 
circuit,  that  in  that  case,  as  in  this,  one  act  of  negligence  on  the 
part  of  the  defendant  relied  on  by  the  plaintiff,  was  a  failure  to 
ring  the  bell  as  the  statute  requires.  There  being  evidence 
upon  this  question,  the  justice  at  the  circuit  was  bound  to  as- 
sume, for  the  purposes  of  the  motion  for  a  nonsuit,  that  the  neg- 
ligence was  proved,  yet  it  was  held  that  the  plaintiff  could  not 
recover.  Mr.  Justice  Barculo,  in  giving  the  opinion  of  the 
court,  says :  ^'  Upon  this  state  of  facts  the  simple  question  was 
presented  to  the  circuit  judge,  whether  such  fast  driving  at  such 
a  place  constituted  a  degree  of  negligence  that  defeated  the 
plaintiff's  right  of  recovery.  That  the  deceased  was  guilty  of 
negligence  cannot  for  a  moment  be  doubted.  A  ma^  who  rushes 
headlong  against  a  locomotive  engine  without  using  the  ordinary 
means  of  discovering  his  danger,  cannot  be  said  to  exercise  ordi- 
nary care."  The  principle  of -these  cases  is,  that  when  danger 
is  to  be  apprehended  and  may  by  ordinary  observation  and  pru- 
dence be  discovered  and  avoided,  a  party  shall  not  recklessly  or 
heedlessly  expose  himself  to  it,  and  throw  the  consequence  of 
such  negligence  upon  another  who  may  have  been  equally  neg- 
ligent. Where  an  injury  has  been  sustained  and  both  parties 
are  in  fault  in  respect  to  it,  and  no  design  is  imputable  to  the 
defendant,  the  true  test  of  the  defendant's  liability  is,  could  the 
injury  have  been  avoided  by  ordinary  care  on  the  plaintiff's 
part  ?  If  it  could,  he  must  bear  it ;  he  cannot  avail  himself  of 
the  other  party's  negligence. 

The  negligence  of  the  defendants  in  not  ringing  their  bell  in 
this  case  must  be  assumed,  and  if  that  had  been  the  only  means 
by  which  the  plaintiff  could  be  apprised  of  the  approach  of  the 
cars,  it  might  be  decisive  of  the  case.  But  he  was  driving  di- 
rectly towards  the  track,  at  an  hour  when  he  had  been  accus- 
tomed to  see  them  pass  that  point  daily,  where  he  ought  to  have 
expected  them,  and  where  in  fact  they  were,  within  20  rods  of  the 
crossing,  running  on  a  descending  grade  of  60  feet  to  a  mile, 
and  in  plain  sight  all  the  time  after  he  had  approached  within 
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seven  rods  of  the  track.  No  one  irill  pretend  that  the  plaintiff 
would  have  been  justified  in  attempting  to  cross  the  track  ahead 
of  the  train  if  he  had  actually  seen  it.  It  would  hare  been  an 
act  of  sheer  recklessness.  It  was  an  act  of  negligence  eviDcing 
a  "  lamentable  want  of  care,*'  to  drive  upon  the  track  heedless 
of  the  approaching  train,  which  he  might  have  seen  and  avoided 
bj  turning  his  eyes  in  the  direction  where  at  least  ordinary 
caution,  under  the  circumstances,  would  have  prompted  him  to 
look  for  it.  I  have  no  hesitation  in  saying,  that  when  a  party 
crosses  a  rail  road  in  ignorance  of  the  approach  of  the  train,  ren- 
dering such  crossing  dangerous,  when  the  danger  may  be  easily 
seen  by  looking  for  it,  he  is  fairly  chargeable  with  negligence. 
But  however  this  may  be,  there  can.  I  think,  be  no  doubt  that 
tho  plaintiff's  stopping  on  the  track  at  the  time  in  question  and 
allowing  his  attention  to  be  diverted  in  another  direction  until 
he  was  thrown  from  the  track  by  the  collision,  was  an  act  of 
gross  negligence.  It  is  an  aggravation  rather  than  an  answer 
to  this  charge  of  negligence,  to  ssCy  as  he  did  after  the  accident, 
that  he  was  not  thinking  about  the  train.  It  is  about  the  only 
thing  he  should  have  thought  of;  for,  whether  he  knew  when 
the  cars  passed  that  point  or  not.  he  knew  that  his  position, 
standing  across  the  track,  was  one  of  extreme  danger,  and  if  he 
did  not  think  until  reminded  of  it  by  the  dear  experience  which 
followed,  he  cannot  charge  the  consequence  of  that  thoughtless- 
ness upon  the  defendants.  His  misfortune  may  be  a  proper  ob- 
ject of  sympathy ;  but  this  is  a  question  as  to  the  legal  liability 
of  the  defendants  to  repair  that  misfortune ;  and  while  rail  road 
corporations  must  be  held  to  their  responsibilities,  they  must  have 
their  rights. 

It  was  objected  on  the  argument,  that  the  request  of  the  de- 
fendants' counsel,  putting  the  allegation  of  the  defendants'  neg- 
ligence on  the  fact  of  stopping  on  the  track  "  at  the  time  in 
question,"  excludes  tho  consideration  of  the  other  circumstances 
tending  to  prove  negligence.  In  the  view  I  have  taken  of  the 
case,  the  request,  if  it  is  to  be  so  construed,  was  suflScient.  But 
I  think  it  is  not  to  be  so  limited.  It  fiiirly  apprised  the  court  of  the 
negligence  on  which  the  defendants  relied,  and  that  was  enough. 
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It  is  annecessary  to  consider  the  other  points.  I  think  his 
honor  the  recorder  erred  in  submitting  the  cause  to  the  jury, 
and  that  the  judgment  should  be  reversed. 

Judgment  reversed. 

[EaiE  General  Term,  May  8, 1854.  Marvin,  Bowen  and  Greene,  Jostioes. 
Afllrmed  by  the  Coari  of  Appeals,  December  Tenn,  1856.] 


B.  &  G.  W.  Stedman  vs.  Feidler,  adm'r,  &c.  and  Wing. 

A  part  owner  of  a  ship  who  has  dissented  from,  and  refased  to  participate  or  be 
concerned  in,  the  running,  nae  or  employment  of  the  ship,  or  to  share  in  the 
expense  of  such  running  by  his  co-owner,  who  is  notified  of  such  dissent,  is 
not  liable  to  third  persons  for  supplies  furnished  by  them  to  the  managing 
owner  while  runnini;  the  ship ;  they  having  no  notice,  at  the  time  of  fhrnish- 
ing  the  supplies,  either  of  the  dissenting  owner's  interest  in,  or  his  dissent 
fh>m,  the  use  of  the  ship. 

The  power  of  one  part  owner  of  a  ship  to  bind  another,  depends  upon  the  ques- 
tion of  authority f  which  is  always  a  mere  question  of  flict.  The  presumption 
of  authority,  arising  from  joint  ownership,  may  be  rebutted  by  proof  of  any 
ilict  which  is  inconsistent  with  the  existence  of  such  authority. 

If  one  Joint  owner  dissents  from  the  running  or  use  of  the  ressol,  and  gives  no- 
tice to  his  co-owner  that  he  refuses  to  be  concerned  therein,  in  fhture,  or  to 
share  in  the  expenses  thereof,  this  amounts  to  a  revocation  of  the  managing 
owner's  authority,  and  the  dissenting  owner  will  not  be  liable  for  supplies  for 
the  vessel  afterwards  ordered  by  the  managing  owner. 

A  PPEAL  from  a  judgment  entered  on  the  report  of  a  referee. 
j\.  Eli  Hart,  the  intestate,  died  on  the  Slst  of  December,  1845, 
and  was  then  the  owner  of  one-seventh  of  the  steam  boat  De  Witt 
Clinton.  At  the  time  the  supplies  hereinafter  mentioned  were 
furnished  by  the  plaintiffs,  the  defendant  Feidler,  as  adminis- 
trator of  Hart,  owned  one-seventh,  and  one  Wing  owned  the  other 
six-sevenths  of  the  steam  boat.  After  Feidler's  appointment  as 
administrator,  and  in  December,  1846,  he  made  inquiry  in  rela- 
tion to  this  steam  boat,  and  requested  bis  agent  at  Buffalo  to  sell 
his  interest  in  her.  She  was  run  in  1846  without  the  direction, 
oontrol  or  interference  of  the  defendant  Feidler,  and  in  Febma- 


506        OASES  IN  THE  SUPREME  COURT. 

Stedman  v.  Feidler. 

I 

ry,  1847,  he  received  $1000  as  a  portion  of  her  earnings  in  1846. 
On  the  12th  of  October,  1849,  he  received  $14T.44,  and  on  the 
26th  of  December,  1849,  he  received  036.26,  which  was  paid 
him  as  part  of  the  earnings  of  the  boat  daring  the  season  of  1847. 
The  boat  was  run  by  Wing,  as  part  owner,  daring  the  years  1847, 
1848, 1849,  1850  and  1851,  Wing  acting  either  as  master  or 
clerk  and  in  such  capacity  running  thereon.  In  the  year  1851, 
from  the  6th  of  April  to  the  14th  of  November,  the  plaintiffs 
sold  and  delivered  meats  and  provisions  to  the  steam  boat,  upon 
the  orders  of  the  steward  and  cook,  of  the  value  of  $347.89,  and 
have  since  received  in  part  payment  $245,  leaving  a  balance 
due  them  of  $102.89.  Several  of  the  payments  made  on  the 
account  were  made  by  Wing,  who  knew  that  the  plaintiffs  were 
furnishing  the  boat,  and  who  promised,  after  the  supplies  had 

p  been  furnished,  to  pay  for  them.  The  supplies  were  necessary 
for  the  boat,  and  the  master  knew  that  the  plaintiffs  were  fiir- 

f  nishing  them.  The  plaintiffs  lived  in  Cleveland  in  1850  and 
1851,  and  for  several  years  previous,  and  had  been  engaged  m 
the  business  of  furnishing  vessels.  The  defendant  Wing  during 
that  time  resided  at  Monroe  or  Toledo,  and  was  well  known  at 
Cleveland,  and  other  ports  on  Lake  Erie.  Hart  and  the  defend- 
ant Feidler  lived  in  New  York  city  for  several  years  prior  to  the 
death  of  Hart,  and  Feidler  has  since  continued  to  reside  there. 

y  The  defendant  Wing  was  on  the  steam  boat  as  master  or  clerk, 
when  she  was  running,  from  1849  to  1852  inclusive,  and  the  boat 
was  accustomed  to  stop  at  Cleveland  every  trip  daring  those 
years.     It  was  there  understood  that  Wing  had  the  entire  man- 

/jigement  of  her,  and  was  a  part  owner.  The  defendant  Feidler 
considering  that  he  had  no  authority,  as  administrator,  to  direct 
or  participate  in  the  direction  of  the  running  of  the  boat,  and 
that  his  duty  was  to  sell  and  dispose  of  the  interest  of  Hart 
therein  as  soon  as  the  same  could  properly  be  done,  uniformly 
directed  his  efforts  to  effect  such  sale.  He  never  consented  to, 
or  took,  directly  or  indirectly,  any  part  in  the  running  of  said 
steam  boat  or  in  incurring  any  bills  or  expenses  in  relation 
to  her,  and  whatever  was  done  with  her,  as  to  her  management 
or  the  creation  of  such  bills,  was  done  without  his  knowledge,  in- 


ERIE— SEPTEMBER,  1866.  /  597 


Stcdman  v.  Feidler. 


formation  or  consent,  except  as  hereinafter  stated.    In  the  spring 
of  1849,  he  told  the  defendant  Wing  that  he  would  have  nothing 
to  do  with  the  running  of  said  boat,  or  in  paying  any  expense  or         * 
indebtedness  of  her  running,  and  would  have  nothing  to  do  with        ' 
the  business  or  concerns  of  the  said  steam  boat,  or  with  the  boat    ^ 
itself,  except  to  sell  his  interest  in  her  if  he  could.     This  evi-  *^ 
dence  was  taken  subject  to  the  plaintiflF's  exception.     In  Octo- 
ber, 1852,  the  attorney  for  the  plaintiffs  called  on  the  defendant 
Feidler  in  relation  to  the  bill  of  the  plaintiff  and  other  bills 
against  the  steam  boat,  and  to  see  if  Feidler  would  pay  those 
bills.     Feidler  then  told  said  attorney  that  he  held  or  owned 
one-seventh  of  said  boat ;  that  he  had  paid  $2000  for  her  and 
should  not  pay  any  more  until  the  claims  were  legally  proved. 
After  this  suit  was  commenced  and  after  the  steam  boat  had 
been  sold,  and  about  1853,  the  defendant  Feidler  directed  his 
attorney  at  Buffalo  to  commence  a  suit  for  the  earnings  of  the 
boat.     He  had  before  paid  accounts  against  her,  and  taken  as- 
signments of  the  claims  by  the  advice  of  his  attorney. 

On  these  facts  the  referee  decided,  as  a  question  of  law,  that      | 
neither  the  defendant  Wing,  the  master,  steward  or  clerk  of  the 
said  steam  boat  had  any  authority  or  direction  from  the  defend-  ^ 

ant  Feidler,  either  express  or  implied,  to  contract  for  or  procure 
the  said  supplies,  or  to  bind  the  defendant  Feidler,  as  such  ad-   ^ 
ministrator,  therefor.     Judgment  was  entered  for  the  defendant 
Feidler  on  the  report,  and  the  plaintiff  appealed  to  this  court. 

A.  P.  Laning,  for  the  appellant. 

S.  S.  Rogers,  for  the  respondent. 

Bi/  the  Court,  Greene,  J.  This  case  presents  the  question 
whether  one  part  owner  of  a  ship,  who  has  dissented  from,  and 
refused  to  participate  or  be  concerned  in  any  manner,  in  the 
running,  use,  or  employment  of  the  ship,  or  in  the  expense  of 
such  running,  by  his  co-owner,  who  is  notified  of  such  dissent, 
is  liable  to  third  persons  for  supplies  furnished  by  them,  to  the 
managing  owner  while  running  the  ship,  they  having  no  notice, 
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at  tbe  time  of  furnishing  the  supplies,  either  of  the  dissenting 
owner's  interest  in,  or  his  dissent  from  the  use  of  the  ship. 

As  a  general  rule,  one  part  owner  may  bind  the  others  for 
necessary  supplies  and  repairs  for  a  ship,  procured  on  credit, 
and  render  his  co-owners  liable  to  be  sued  for  the  price  of  tbem, 
unless  their  liability  is  expressly  provided  against  by  the  agree- 
ment between  the  contracting  owner  and  the  material  man.  The 
master,  with  some  exceptions,  which  it  is  not  material  to  mention, 
has  the  same  authority  to  bind  the  owners.    ( A  bbott  on  Shippingt 

Ly&tk  Am.  ed,  105.)  To  this  general  rule  there  are  some  excep- 
,tions.  One  important  one,  which  is  well  established  by  the 
authorities,  arises  where  the  party  in  possession  of  the  ship, 
whether  a  part  owner,  mortgagee  or  charterer,  has  the  ezclasire 
control  and  management  of,  and  runs  her  at  his  own  expense  and 
for  his  own  benefit.  In  such  a  case  the  party  in  possession  is 
exclusively  liable  for  supplies  and  repairs  procured  on  credit 
He  is  regarded  as  the  owner  while  his  interest  and  control  con- 
tinue, and  the  general  or  legal  owner  is  absolved  from  all  respon- 
sibility for  the  expenses  of  the  ship,  whether  the  party  supplying 
or  repairing  her  has  netice  of  the  relations  between  the  owner 
and  the  party  in  possession  or  not.  {Reeve  v.  Davis,  1  Adol  4* 
Ellis,  312.  Jennings  v.  Grijith,  Ryan  ^  Moody,  42.  Briggs 
V.  Wilkinson,' T  Barn.  ^  Cress.  30.  Cutler  v.  Shuls,  20 
Maine  R.  213.) 

As  between  part  owners,  those  owning  a  majority  in  interest 
have  the  right  to  control  the  use  of  the  ship,  and  the  owner  of  a 
minority  interest  who  objects  to  the  employment  of  the  ship  in 
any  particular  adventure,  or  generally,  by  his  co-owners,  may 
arrest  her  by  process  of  the  admiralty  and  compel  them  to  give 
him  security  for  her  safe  return  or  to  pay  him  the  value  of  his 
interest,  in  which  case  the  minority  owner  will  not  be  entitled 
to  share  in  the  profits  or  be  liable  for  the  expenses  of  running 
the  ship.  Subject  only  to  this  right  of  the  minority  owner,  the 
majority  owners  have  unlimited  control  over  his  interest.  They 
may  at  all  times  employ  the  ship  as  they  please  without  con- 
sulting him,  and  in  case  of  his  dissent,  for  their  own  exclusive 
use  and  profit.     In  addition  to  this,  it  is  now  claimed  tha^  ^^ 
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majority  owners  may  pledge  the  credit  of  the  dissenting  minor- 
ity owner  at  their  pleasure,  and  in  defiance  of  his  clearly  ex- 
pressed will.  Expressed  in  fewer  words  and  plainer  English, 
the  position  of  the  minority  owner,  according  to  the  present  defi- 
nition of  his  rights  and  liabilities,  is  this,  he  is  liable  to  have  his 
property,  without  his  consent,  used  by  others  and /or  their  ex- 
clusive benefit,  while  he  stands  responsible  in  solido  for  all  debts 
that  they  may  incur  respecting  it,  in  the  course  of  such  use ; 
being  thus  subjected  to  the  risk  of  an  adventure  which  he  has 
had  no  agency  in  projecting,  and  of  Ae  improvidence  and  ulti- 
mate bankruptcy  of  those  over  whose  acts  he  has  no  control. 
This  is  certainly  an  extraordinary  responsibility,  and  if  it  is 
to  be  judicially  recognized,  it  must  be  because  the  rule  upon 
which  it  rests,  is  too  firmly  established  by  authority  to  be  con- 
sidered upon  principle,  or  because  it  is  justified  by  some  prin- 
ciple necessarily  resulting  from,  and  applicable  to,  the  peculiar 
nature  of  the  property  and  the  relations  to  It  and  to  each  other, 
of  those  who  are  joint  owners  of  it. 

There  are  but  few  cases  bearing  directly  upon  the  point  in 
controversy,  but  I  think  there  are  enough,  when  carefully  con- 
sidered, to  settle  this  question,  not  merely  by  force  of  arbitrary 
authority,  but  what  is  more  satisfactory,  to  develop  and  illustrate 
the  precise  legal  reason  upon  which  the  liability  of  ship  owners 
upon  the  contracts  of  their  masters,  and  the  liability  of  joint 
owners  upon  the  contracts  of  their  co-owners,  rests. 

The  case  of  Hardy  v.  Sproule  and  others,  decided  in  the 
supreme  court  of  Maine,  in  1848,  (16  Shep.  434,)  was  an  action 
brought  to  recover  the  plaintifi'^s  wages  as  a  mariner.  The 
services  were  performed  on  board  of  a  vessel  owned  by  the  de- 
fendant and  one  Joseph  P.  Hardy,  who  owned  three-fourths  of 
her.  The  master  hired  the  plaintiff  on  the  credit  of  the  owners. 
The  master  had  commanded  the  vessel  for  two  seasons  previous. 
Before  the  plaintiff  rendered  his  services,  the  defendant  forbade 
the  master  and  the  other  owner  having  any  thing  to  do  with 
the  vessel.  The  court  held  the  defendant  liable.  The  sole 
reason  rendered  by  the  court  was,  that  the  plaintiff  had  no 
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knowledge  of  what  had  passed  between  the  defendant  and  tbe 
other  owner  and  the  master.  No  authority  was  cited  npon  this 
point  by  the  court  or  by  the  counsel  on  the  argument. 

The  case  of  Skolfield  v.  Potter  and  others,  {Davie^  JR.  S92,) 
was  a  libel  in  personam  for  seamen's  wages,  filed  against  the 
owner  of  the  vessel  who,  by  a  parol  agreement,  had  let  her  to 
the  master.  The  master  was  to  have  control  of  the  Tcsse],  to 
employ  her  as  he  chose,  to  victual  and  man  her  at  his  own  ex- 
pense and  to  pay  the  owner  one-half  of  her  gross  earnings, 
deducting  one-half  of  the  port  charges.  It  appeared  that  the 
respondents  had  received  about  $1100  of  the  freights  of  the 
vessel  earned  during  the  time  of  the  libelant's  service,  and  held 
the  freight  money  at'  the  time  the  libel  was  filed.  Wall,  dis- 
trict judge,  after  some  criticism  upon  the  terms  of  the  contract 
for  hiring  the  vessel,  admitted  that  according  to  the  weight  of 
authority,  it  was  to  be  regarded  as  a  charter  of  the  vessel,  and 
that  as  a  consequence  of  that  fact  the  general  owners  would  be 
absolved  from  liability  upon  the  master's  contracts  for  supplies 
and  repairs.  The  doctrine  of  Rich  v.  Coe,{Cowp.QS6,)U>the 
contrary,  was  cited  with  approbation  by  the  learned  judge,  but  he 
admitted  that  the  current  of  judicial  decisions  was  in  favor  of  the 
rule  exempting  the  general  owner  from  liability  in  such  cases. 
"  But,"  the  learned  judge  remarked,  '*  no  decision  has  gonesoftr 
as  to  relieve  them  from  their  liability  for  seamen's  wages.  The 
seamen  have  always  this  triple  security  besides  a  direct  hypothe- 
cary interest  in  the  freights  ;  and  in  all  ages  of  the  maritime  law 
their  claim  for  wages  has  been  highly  favored,  both  on  the  ground 
of  general  commercial  policy  and  from  the  consideration  of 
their  own  habits  of  carelessness  and  characteristic  improvidenoe. 
They  habitually  enter  into  their  engagements  in  reliance  on  these 
securities,  and  they  ought  not  on  principles  of  public  policy  and 
national  justice,  to  be  deprived  of  them  by  any  refined  and  subtle 
distinctions  so  alien  from  all  their  habits  of  thought  and  action." 
Upon  this  reason,  peculiarly  and  exclusively  applicable  to  this 
class  of  creditors,  as  well  as  upon  the  ground  that  the  respond- 
ents had  received  freight  carried  by  the  libelant,  upon  which 
he  had  a  lien  by  the  maritime  law,  the  learned  judge  sustained 
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the  libel.  The  doctrine  that  the  general  owner,  when  the  yeeh- 
sel  is  under  the  control  of  another,  who  runs  it  for  his  own 
profit  and  at  his  own  expense,  is  absolved  from  liability  for 
supplies  and  repairs,  is  fully  recognized. 

In  the  case  of  Brodie  v.  Howard^  decided  in  the  English 
common  pleas,  in  1855.  (84  C  JL.  J?.  109,)  the  action  was 
brought  to  charge  the  defendant  as  part  owner  of  the  ship 
Stratheden,  for  work  done  by  the  plaintiff,  a  ship  builder,  on 
the  vessel,  between  the  29th  of  August  and  the  4t]b  of  Decern'- 
ber,  1852,  which  repairs  had  been  ordered  by  one  Lewis,  who 
was  the  defendant's  co-owner,  and  superintended  by  the  cap«> 
tain.  On  the  trial  it  appeared  that  the  ship  arrived  in  London 
from  a  voyage  on  which  she  had  been  absent  between  two  and 
three  years,  very  much  out  of  repair ;  that  on  her  arrival  Thomp* 
son  ic  Co.,  who  had  for  several  years  acted  as  the  ship's  brokers, 
by  the  direction  of  Lewis  (who  had  always  acted  as  her  managing 
owner.)  and  who  was  registered  as  owner,  he  being  the  owner 
of  fifty-six  sixty-fourths,  and  the  defendant  being  owner  of  the 
oth^r  eight  sixty-fourths,  sent  her  to  the  plaintiff's  dock  for  repair. 
The  order  for  the  repairs  was  given  hy  Lewis.  Immediately 
after  the  ship's  arrival  and  on  the  3d  of  June,  1852,  the  defend- 
ant wrote  Lewis  and  informed  him  that  it  was  not  his  intention 
to  sail  her  again,  and  asked  Lewis  to  purchase  his  shares,  to 
which  Lewis  agreed,  but  the  arrangement  was  not  ultimately  car* 
ried  into  effect.  The  defendant,  on  learning  that  Lewis  was 
getting  the  vessel  ready  for  another  voyage,  and  incurring 
expense  for  repairs,  gave  the  plaintiff  notice  on  the  10/A  of 
September^  that  he  would  not  be  responsible  for  them.  The  re- 
pairs were  commenced  on  the  29th  day  of  August  On  the  20/A 
day  of  September^  the  defendant  caused  the  ship  to  be  arrested 
by  the  process  of  the  court  of  admiralty,  and  obtained  the  usual 
security,  to  wit,  for  the  value  of  his  interest  minus  the  value  of 
the  repairs.  For  the  plaintiff  it  was  insisted  that  the  defendant, 
as  one  of  the  registered  owners,  was,  under  the  circumstances, 
liable  for  all  the  repairs,  or,  at  all  events^  for  those  incurred 
prior  to  the  date  of  the  notice. 

Under  the  direction  of  the  lord  chief  justice,  a  verdict  was 
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found  for  the  defendant,  leave  being  reserved  to  the  plaintiff  to 
move  that  a  verdict  be  entered  for  him  for  the  full  amount  of 
the  repairs,  or  for  such  other  sum  as  the  surveyor  might, 
under  the  direction  of  the  courts  find  to  be  due  to  him  from 
the  defendant.  A  rule  nisi  having  been  accordingly  obtained 
in  the  Easter  term,  the  argument  was  suspended  for  the  decis- 
ion of  the  case  of  Mitcheson  v.  Oliver,  then  pending  in  the 
exchequer  chamber,  and  involving  the  same  question  of  law. 
That  case  having  been  decided,  this  case  was  brought  to  argu- 
ment ;  and  it^  was  held  by  the  whole  court  that  the  notice  by 
the  defendant  to  Lewis,  of  his  intention  not  to  run  the  vessel 
any  more,  terminated  Lewis'  authority  as  part  owner  to  bind 
the  defendant  for  any  expenses  incurred  for  the  ship.  Jervis, 
C.  J.,  said :  "  I  think  it  is  now  perfectly  well  understood  that 
these  and  all  similar  cases  depend  on  the  question,  with  whom 
was  the  contract  made,  and  that  again  depends  upon  the  ques- 
tion of  principal  and  agent, — was  the  party  who  gave  the 
order  for  the  repairs  the  agent  of  the  party  sought  to  be 
charged  ?"  The  lord  chief  justice  then  proceeds  to  consider 
the  legal  position  of  "  part  owners"  of  vessels,  and  after  remark- 
ing that  they  may  be  partners  generally,  or  partners  in  a  par- 
ticular adventure,  but  that  they  are  not  necessarily,  (and  he  might 
have  added  not  as  a  general  rule)  partners,  he  proceeds  to  say : 
"  A  part  owner,  therefore,  has  not  a  general  authority  to  bind 
his  co-owners ;  but  the  liability  of  a  co-owner  may  result  either 
from  express  authority  or  by  implication ;  for  instance,  he  may 
so  conduct  himself  as  to  have  held  himself  out  to  the  party 
contracted  with,  as  one  upon  whose  credit  the  work  was  to  be 
done,  as  might  have  been  the  case  here,  if  it  had  been  shown 
that  the  ship  had  been  previously  in  Mr.  Brodie's  dock,  sent  there 
by  Lewis,  the  managing  owner,  and  repaired  upon  the  joint 
credit  of  Lewis  and  the  defendant.  In  that  case  the  ship 
being  sent  there  again  by  Lewis'  order,  the  presumption  would 
be — unless  he  proved  an  express  determination  of  Lewis'  au- 
thority or  agency — that  the  defendant  would  be  liable  as  having 
held  himself  out  as  a  person  to  be  bound  by  the  acts  and  con- 
tracts of  Lewis,  in  relation  to  the  ship.     But  the  moment  the 
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authority  is  determined  you  *  *  arc  entitled  to  look  to  the 
real  circumstances  and  position  of  the  parties,  to  see  whether 
or  not  the  person  who  gave  the  order,  was  in  reality  the  agent 
of  the  party  sought  to  be  charged."  After  referring  to  the 
notice  from  the  defendant  to  Lewis  and  the  answer  of  Lewis, 
the  learned  judge  says  :  ''  from  that  moment  any  orders  given 
by  Lewis  cease  to  be  given  by  the  defendant's  authority. 
When,  therefore,  you  look  to  the  real  transaction  between  the 
parties — as  it  is  admitted  you  may  do — ^you  find  a  distinct  intima- 
tion on  the  part  of  the  defendant  of  an  intention  to  countermand 
the  prima  facie  authority  of  Lewis,  and,  therefore,  his  right 
to  make  contracts  to  bind  his  co-owner  is  at  an  end."  The  case 
at  bar  was  considered  by  the  learned  judge  to  be  analogous  in  _ 

all  respects  to  the  case  of  Curling  v.  Robertson^  7  Man,  ^ 
Gr.  336,  (49  Eng.  Com.  Law  iJ.)  which  will  be  hereafter 
noticed.  And  that  case  was  held  to  be  in  point.  The  authority 
of  Lord  Tenterden's  rule,  as  laid  down  in  Abbott  on  Shipping, 
p.  105,  having  been  urged  upon  the  court  in  the  argument  of 
that  case,  as  it  was  urged  upon  us  in  this  case,  the  learned  judge 
said,  "  the  case  put  by  Lord  Tenterden,  I  take  to  mean  thiSj^^H  /\ 
that  where  a  ship  goes  into  dock  for  the  purpose  of  repair  upon  /^' 

the  general  credit  of  the  owners,  and  one  of  them  either  legally  ^^ 

or  in  fact  ceases  to  be  a  part  owner,  he  may  continue  liable 
together  with  the  others,  for  the  work  done  upon  her,  unless  he 
determines  his  liability  by  express  notice  to  the  tradesman. 
But,  when  there  is  no  such  holding  out  there  can  be  no  neces- 
sity for  notice,  inasmuch  as  the  liability  never  attached.  If  I 
am  a  part  owner  jointly  with  two  others,  in  equal  shares,  and 
I  send  the  vessel  into  dock,  unless  my  co-atonerB  have  by 
notice  limited  my  authority^  if  any,  I  am  only  incurring  a  lia- 
bility to  the  extent  of  one-third.  Therefore,  I  think  the  explana- 
tion of  Lord  Tenterden's  doctrine  is  this,  that  the  authority  of 
a  part  owner  to  charge  the  credit  of  the  others  for  necessary 
repairs  exists,  and  continues  only  until  countermanded,  he  is 
entitled  until  he  has  notice  to  the  contrary,  to  assume  that  he 
has  authority  to  bind  them,  and  a  tradesman  to  whom  a  part 
owner  has  been  held  out  as  having  such  authority  may  in  like 
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manner  assume  it  to  continue  until  he  has  express  notice  that  the 
authority  has  ceased." 

The  case  of  Curling  v.  Robertson  was  this :  Previous  to 
June,  1840,  the  defendant,  her  brother,  William  Robertson,  and 
one  Bishop  were  registered  owners  of  the  ship  Ferguson.  The 
defendant  owned  ten  sixty-fourths ;  William  Robertson,  twenty- 
three  sixty- fourths,  and  Bishop  thirty-two  sixty-fourths.  About 
the  first  of  June,  William  Robertson,  for  himself  and  as  agent 
for  the  defendant  entered  into  a  contract  with  one  Virtue  for 
the  sale  of  his  own  and  the  defendant's  interest  in  the  ship. 
A  bill  for  $1000  was  drawn  by  W.  Robertson  on  Virtue,  and 
accepted  by  Bishop  for  the  honor  of  Virtue.  The  contract  for 
the  sale  of  the  interests  of  the  Robertsons  wa«  negotiated  by 
Bishop  on  behalf  of  Virtue,  and  there  was  a  verbal  understand- 
ing that  Virtue's  brother  should  have  the  option,  on  becoming 
of  age,  of  taking  the  ten  shares.  On  the  9th  of  September, 
William  Robertson,  by  a  bill  of  sale  dated  the  13th  of  July 
previous,  transferred  his  shares  to  Virtue,  and  on  the  same  9th 
of  September,  the  defendant,  by  a  bill  of  sale  dated  the  18th 
of  August  previous,  transferred  ten  shares  to  Bishop.  After 
the  contract  made  by  William  Robertson  for  the  sale  of  his 
own  and  the  defendant's  shares,  but'  before  the  execution  of  the 
bills  of  sale,  the  plaintiff  did  repairs  upon  the  ship  upon  the 
orders  of  Bishop,  who  acted  as  managing  owner  or  ship's  hus- 
band. The  defendant  was  not  known  to  the  plaintiff  as  a  part 
owner,  at  the  time  of  the  repairs,  nor  had  she  ever  interfered 
in  the  matter.  The  lord  chief  justice,  (Tindal,)  left  it  to  the 
jury  to  say  whether  the  defendant,  cU  the  time  the  repairs 
wei'e  dancy  had  parted  with  her  beneficial  interest  in  the  ship^ 
and  whether  the  bill  of  sale  to  Bishop  was  a  bona  fide  carry- 
ing out  of  the  previous  contract,  and  charged  that  if  they  found 
in  the  affirmative  on  both  points^  they  ought  to  return  a  ver- 
dict for  the  defendant.  The  defendant  had  a  verdict,  with  leave 
for  the  plaintiff  to  move  to  enter  a  verdict  for  him.  On  the 
hearing  upon  the  rule  to  show  cause,  the  court  held  that  the 
charge  at  nisi  prius  was  correct.  The  lord  chief  justice  said  : 
"  I  think  this  case  falls  within  that  class  of  cases  in  which  the 
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legal  owner  of  a  ship  having  parted  with  his  beneficial  interest, 
the  question  arises  whether  the  party  giving  an  order  for  re- 
pairs had  any  authority  to  do  so  from  such  owner.  In  this 
case  there  is  no  evidence  to  show  that  Bishop  had  any  such 
authority."  After  referring  to  the  contract  of  sale  and  the 
subsequent  transfers  in  pursuance  of  it,  the  learned  judge  says : 
"  It  is  clear  then,  that  from  the  intnith  of  June,  when  the  con- 
tract of  sale  was  entered  into,  the  defendant  had  parted  with 
her  beneficial  interest  in  the  ship,  and  had  no  right  to  any 
profit  accruing  therefrom,  consequently  she  was  not  liable  for 
these  repairs  which  were  ordered  by  Bishop  after  the  contract 
of  sale  had  been  made  *  *  although  the  legal  ownership  is 
prima  facie  evidence  of  liability,  it  may  be  rebutted  by  proof 
of  the  beneficial  interest  having  been  parted  with,  and  of  the 
legal  owners  having  ceased  to  interfere  with  the  management 
of  the  ship."     The  whole  court  was  of  this  opinion. 

The  case  of  Mitcheson  v.  Oliver,  reported  in  32  Etig.  L.  and 
Eq.  Rep.  219,  was  an  action  for  repairs  done  by  the  plaintiff  on 
the  ship  Progress,  between  the  10th  day  of  October  and  the  17th 
day  of  November,  1852.  The  defendant  was  and  had  been  the 
sole  owner  of  the  ship  since  the  25th  day  of  July,  1850.  She 
was  duly  registered  in  that  month  as  a  British  ship,  in  the  name 
of  the  defendant  as  sole  owner,  and  the  defendant  ever  since  that 
time  to  the  time  of  the  trial,  continued  the  sole  registered  owner, 
and  without  any  entry  of  any  change  of  ownership  having  ever 
been  made  on  the  register.  One  Christie  had  been  appointed 
by  the  defendant  and  acted  as  his  master  from  the  7th  of  August, 
1850,  to  the  14th  of  September,  1852.  On  the  latter  day  the 
name  of  one  Thompson  was  inserted  in  the  register  as  master 
of  the  ship  as  hereafter  stated.  On  the  14th  day  of  July,  1852, 
the  defendant  entered  into  an  agreement  with  one  Gompertz  for 
the  sale  of  the  ship  to  him.  The  ship  was  to  be  fitted  at  the  expense 
of  the  defendant  so  as  to  be  classed  "  A.  1."  On  the  4th  day  of 
September,  after  the  making  of  this  agreement,  the  defendant's 
agent,  by  his  direction,  put  the  ship  into  the  East  India  docks, 
and  notified  the  vendor's  agents,  appointed  by  him  for  that  pur- 
pose, that  the  ship  was  safe  in  the  docks,  and  was  at  the  risk 
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and  expense  of  the  vendee.  About  this  time  the  defendant's 
agent  found  Captain  Thompson  on  board,  and  received  from  him 
a  letter  from  the  said  agents  of  the  vendee,  notifying  him  that 
Thompson  was  appointed  to  the  command  of  the  ship.  The  de- 
fendant's agent  also  took  from  Thompson  a  receipt  for  the  ship 
"as  per  contract."  A  contract  was  entered  into  on  the  1st  day 
of  September,  between  the  defendant's  vendee  and  Thompson, 
by  which  the  latter  was  employed  to  sail  the  ship  as  master. 
On  the  13th  day  of  October,  the  certificate  of  the  ship's  registry 
with  the  name  of  Thompson  indorsed  thereon  as  master,  was  ta- 
ken to  the  office  of  the  registrar  general  and  the  appointment  of 
Thompson  was  entered  in  the  register.  This  certificate  had 
been  delivered  to  the  agents  of  the  vendee  at  their  request,  and 
for  the  purpose  of  having  the  ship  entered  by  him.  The  certifi- 
cate was  subsequently  sent  to  the  defendant's  agent,  who  testi- 
fied that  on  receiving  it,  he  did  not  notice  the  fact  that  the 
appointment  of  Thompson  as  master  had  been  entered  in  the 
register,  and  that  he  did  not  know  it  until  about  a  month  after- 
wards, and  there  was  no  evidence  that  the  defendant  was  inform- 
ed of  it.  One  of  the  plaintiffs  examined  the  register  after  this 
change,  and  about  the  time  the  repairs  were  commenced.  After 
Thompson  took  possession  of  the  ship,  he  ordered  the  repairs  in 
question,  and  the  evidence  tended  strongly  to  show  that  the  de- 
fendant had  never  ordered  any  of  the  repairs  or  interfered  in  any 
manner  with  them,  but  it  was  proved  that  ship-keepers  appoint- 
ed by  him,  were  on  board  at  the  time.  In  the  month  of  Novem- 
ber, the  contract  of  sale  not  having  been  consummated,  the 
defendant  resumed  possession  of  the  ship.  Lord  Campbell 
charged  the  jury  that  the  defendant  would  not  be  liable  to  the 
plaintiff's  demand  merely  as  owner  of  the  ship  nor  by  reason  of 
his  being  registered  as  such  owner,  nor  would  he  be  liable  mere- 
ly by  the  orders  being  given  to  the  plaintiffs  by  the  registered 
master  of  the  ship ;  but  that  the  defendant  would  be  li&ble  if  he 
remained  in  possession  of  the  ship  and  held  himself  out  as  owner, 
and  if  Thompson  acted  as  master  of  the  ship  with  his  privity 
and  consent,  and  the  supplies  were  furnished  upon  the  credit  of 
the  owner  and  were  fit  and  necessary,  &c.    The  court  of  ex- 
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chequer  chamber  held  this  charge  erroneous,  although  in  a  sub- 
sequent part  of  his  charge  the  chief  justice  put  the  general 
question  to  the  jury  upon  the  whole  evidence,  whether  the  de- 
fendant had  authorized  the  supplies  to  be  furnished  on  his  credit 
and  they  had  in  fact  been  so  furnished.  In  connection  with  this 
part  of  his  charge  the  chief  justice  stated  that  in  his  opinion 
there  was  evidence  on  which  the  jury  might  find  a  verdict  for 
the  plaintiff,  and  that  although  the  facts  given  in  evidence  by 
the  defendant  were  believed,  he  was  not  conclusivsly  entitled  in 
point  of  law  to  a  verdict.  Park,  B.,  delivering  the  opinion  of 
the  court,  said.  '-  In  cases  such  as  this  all  questions  as  to  liabil- 
ity for  the  repairs  of  a  ship  wUl  depend  upon  the  authority  to 
make  the  cmitract^  the  owner  never  having  represented  that  tho 
captain  had  such  authority."  The  learned  judge,  after  express-  7//— 
ing  the  opinion  that  the  verdict  could  not  be  sustained  upon  the 
facts  proved,  proceeded  to  consider  the  charge  of  the  chief  jus- 
tice, and  to  state  that  part  in  which  the  jury  were  instructed 
what  facts  would  make  the  defendant  liable,  with  the  following 
comments :  ^^  Ho  said  the  defendant  would  be  liable  if  he  re- 
mained in  possession  of  the  ship" — that  is  not  enough,  '^  and  held 
himself  out  as  owner" — that  is  not  enough,  because  the  owner, 
as  owner,  is  not  necessarily  liable  for  the  contracts  of  the  mas- 
ter ;  "  and  if  Thompson  acted  as  master  of  the  ship  with  his 
privity  and  consent" — that  is  not  enough,  unless  Thompson  act- 
ed as  HIS  master.  "If  he  acted  as  master  of  the  ship  with  his 
privity  and  consent,  that  is  tantamount  to  a  general  authority  to 
act  on  his  behalf,"  therefore  the  lord  chief  justice  added,  "and  if 
the  goods  and  work  were  supplied  and  done  to  the  ship  upon  the 
credit  of  the  owner,  by  the  honafde  orders  of  the  master,  given 
with  the  privity  of  the  owner,  and  if  the  goods  and  work  were 
fit,  necessary  and  proper  for  the  ship  under  the  circumstances  in 
which  she  was  placed,  and  fit  and  necessary  for  the  ship  at  the 
time  of  the  orders,"  that  then  he  would  be  liable.  Now  it  is  not  'H 
true  if  all  these  circumstances  concurred  that  a  person  who  had 
the  legal  title  to  the  ship  would  be  liable ;  they  would  not  be  y^ 
enough  if  he  never  held  him  out  as  his  master  of  the  ship  act-  » 
ing  on  his  behalf,  in  the  conduct,  management  and  direction  of 
Vol.  XXV.  78 
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t  the  ship,  and  ordering  the  repairs."  The  learned  jndge  then 
proceeded  to  consider  that'^part  of  the  charge  of  the  chief  jastice 
in  which  he  stated  that  there  was  evidence  upon  which  the  jury 
might  find  for  the  plaintiff,  and  that  they  would  consider  whether 
upon  the  evidence  adduced,  and  the  direction  they  had  before 
received,  the  defendant  had  not  made  himself  originally  liable, 
and  remarked  '^  that  is  true,  because  they  might  draw  the 
inference  from  the  possession,  or  they  might  believe  the  wit- 
'  nesses  for  the  plaintiff."  Then  the  lord  chief  justice  goes  on  : 
'^  whether  the  defendant  had  authorized  the  order  was  a  question 
6f  fact  for  the  jury,  undoubtedly.  That  although  the  facta  giv- 
en in  evidence  by  the  defendant  were  believed,  he  was  not  con- 
clusively entitled  in  point  of  law  to  a  verdict."  We  think  that 
part  of  the  summing  up  objectionable ;  for  there  being  nothing 
but  prima  facie  evidence — ^and  no  evidence  at  all  to  show  that 
the  defendant  had  ever  represented  the  matter  otherwise  than 
appears,  or  had  held  out  that  Thompson  had  power  to  contract 
for  him,  the  question  resolves  itself  into  this,  whether  Thompson 
had  authority ;  and  therefore  the  lord  chief  justice  ought  to 
have  told  the  jury,  that  if  they  believed  the  evidence  for  the  de- 
fendant, they  ought  to  find  a  verdict  for  the  defendant,  as  there 
was  no  actual  authority  given,  and  the  evidence  disproved  that 
there  was  any."  Justices  Maule,  Caswell  and  Crowder,  and 
Alderson,  Piatt  and  Martin,  barons,  concurred  in  this  opinion. 
It  seems  to  me  clear  from  the  reasoning  and  authority  in  these 
cases,  and  as  the  result  of  general  reasoning  from  conceded 
premises,  that  the  power  of  one  part  owner  of  a  ship  to  bind  an- 
other and  the  power  of  the  master  to  bind  the  owners,  depends  in 
all  cases  upon  the  single  question  of  authority,  which  is  always 
a  mere  question  of  fact.  The  general  rule  already  stated,  that 
one  part  owner  may  bind  the  others  for  supplies  and  that  the 
master  may  bind  all  the  owners,  is  but  the  result  of  the  applica^ 
tion  of  a  familiar  rule  of  evidence  to  a  fact.  The  nature  and 
uses  of  the  property,  and  the  relations  between  the  several  own- 
ers in  one  case  and  between  the  owners  and  master  in  the  other, 
are  such  as  naturally  to  raise  the  presumption  that  such  author- 
ity has  been  expressly  conferred,  and  therefore  from  the  unez- 
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plained  fact  of  ownership,  the  farther  fact  of  authority,  its  nsaal 
concomitant,  (which  is  sometimes  termed  implied  authority,)  is 
in/erred.  It  will  be  easily  seen  on  reflection,  that  the  acknowl- 
edged exception  to  the  rule  as  applicable  to  the  relation  of  owner 
and  master,  by  means  of  which  the  owner  is  absolved  from  re* 
sponsibility,  where  the  ship  is  run  under  a  charter  and  at  the 
sole  risk  and  expense  of  another,  depends  upon  the  same  ques- 
tion, rests  upon  the  same  reason,  and  can  be  justified  by  no  other. 
When  in  answer  to  the  proof  of  ownership  from  which  the  mas* 
ter's  authority  to  bind  the  owner  is  inferred,  the  owner  proves  a 
charter  by  which  he  has  surrendered  the  entire  control  of  the 
vessel  to  another  who  runs  it  for  his  own  profit  and  at  his  own 
risk  and  expense  exclusively,  the  presumption  of  authority  is 
conclusively  rebutted,  the  eifect  of  the  prima  fade  evidence  of 
authority  is  entirely  overthrown.  The  same  result  follows  when- 
ever the  authority  which  is  presumed  from  ownership,  is  disproved 
by  any  other  fact  wholly  inconsistent  with  the  presumption  of 
authority,  as  in  the  two  cases  last  cited,  where  «the  repairs  were 
done  and  supplies  furnished  after  agreements  on  the  part  of  the 
defendants  to  sell,  and  on  the  orders  of  the  vendee  exclusively. 
In  the  case  of  Curlwg  v.  Robertson^  the  agreement  was  subse- 
quently executed,  but  not  until  after  the  repairs  were  made.  In 
Mitcheson  v.  Oliver^  the  agreement  was  never  executed,  and  the 
title  was,  during  all  the  time  that  the  repairs  were  in  progress, 
in  the  defendant ;  and  he  resumed  possession  of  the  ship  after 
the  repairs  were  made.  In  these  cases,  the  court  attached  no 
importance  to  the  contracts  of  sale,  except  that  they  were  re- 
garded as  evidence  upon  the  question  of  authority.  In  the  case 
of  Brodie  v.  Howard,  which  I  regard  as  an  authority  in  point 
in  this  case,  the  mere  fact  of  the  defendant's  dissent,  or  notice 
to  the  managing  owner  that  he  did  not  intend  to  run  the  vessel 
any  more,  was  held  to  be  a  full  and  perfect  revocation  of  the 
managing  owner's  authority,  and  the  defendant  was  held  not  to 
be  liable  for  repairs  afterwards  ordered  by  the  managing  owner. 
The  notice  to  the  plaintiff  in  that  case  and  the  proceeding  in 
admiralty  abate  nothing  from  the  authority  of  the  decision  as 
applicable  to  this  case.    The  repairs  had  been  commenced  and 
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partly  completed , before  either  the  notice  was  given  or  the  pro- 
ceedings were  commenced,  and  the  court  held  that  the  defendant 
was  not  liable  for  the  repairs  that  had  been  done  before  those 
acts  of  the  defendant.  The  unexeci\ted  agreement  for  the  sale 
of  the  defendant's  interest  to  his  co-owner  was  entirely  di8^^ 
garded.  As  in  Mitcheson  v.  Oliver,  it  was  evidence  upon  the 
question  of  authority,  but  in  that  view  it  was  wholly  unimportant, 
as  the  defendant's  notice  was  conclusive  upon  that  question.  In 
short  the  decision  was  put  wholly  upon  this  fact  of  notice.  It 
seems  to  me  impossible  to  evade  the  point  of  that  case,  to  parry 
its  application  to  this  case,  or  to  resist  the  force  of  its  reasoning 
•^  and  authority.  I  think,  therefore,  that  it  is  clear  upon  authority, 
I  that  the  fact  of  ownership,  which  the  plaintiff  supposes  is  con- 
clusive upon  the  question  of  the  owner's  liability  in  such  cases, 
is  of  no  importance  except  as  evidence  oi  authority.  As  such 
it  is  prima  facie  evidence  only,  and  may  be  rebutted  not  merely 
by  disproving  the  fact  of  ownership,  but  by  proof  of  any  other 
fact  wholly  inconsistent  with  the  existence  of  such  authority. 

I  think  it  is  equally  clear  upon  principle  that  this  liability  for 
supplies  furnished  to  ships  does  not  rest  upon  the  presumption 
that,  in  the  absence  of  a  special  agreement  by  which  the  credit  is 
given  to  a  particular  party,  the  material  man  trusts  to  the  credit 
of  the  owner.  If  this  was  so,  the  owner,  cts  suc/i,  would  be  liable 
in  all  cases,  as  well  when  he  had  entirely  surrendered  the  pos- 
session and  control  of  a  ship  under  charter  party,  as  when  it 
was  run  on  his  account.  The  assumed  reason  for  the  liability 
is  as  applicable  to  the  first  case,  as  to  a  case  where  by  any  other 
means',  the  owner  has  surrendered  the  possession  and  ceased  to 
interfere  with  the  management  and  control  of  the  ship.  In  the 
absence  of  any  special  agreement,  and  when  the  material-man 
deals  with  the  master  without  inquiry,  he  may  and  is  presumed 
to  rely  upon  the  credit  of  every  person  for  whona  the  master  has 
authority  to  contract.  His  claim  upon  such  persons  is  a  matter 
of  strict  right.  It  is  founded  upon  his  contract  with  the  roaster, 
which  is  the  contract  of  his  principals,  and  not  upon  a  supposed 
credit  given  to  an  unknown  party  to  whose  credit  the  material- 
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man  would  be  quite  as  likely  to  trust  if  he  was  the  charterer  as 
if  he  was  the  owner  of  the  ship. 

I  can  see  no  reason  founded  in  commercial  policy  upon  which 
this  unlimited  liability  of  ship  owners  can  rest.  In  addition  to 
the  ordinary  remedies  which  the  law  gives  to  all  creditors,  a 
party  who  furnishes  or  supplies  a  ship  has,  by  the  maritime  law, 
a  lien  upon  her  which  he  may  enforce  t'/t  rem,  wherever  the  ship 
can  be  found,  even  as  against  a  bona  fide  purchaser.  If  not  sat- 
isfied with  this  security,  the  creditor  may  require  the  master  to 
hypothecate  not  only  the  ship  but  the  freight,  and  to  stipulate 
by  a  bottomry  bond  for  the  payment  of  extraordinary  interest. 
All  this  the  master  has  authority  to  do,  and  his  acts  are  valid 
as  against  the  owner  though  the  ship  may  be  running  under  a 
charter  party.  This  liability  of  the  owner  to  have  his  property 
affected  by  the  acts  of  others,  like  his  liability  to  have  it  con- 
trolled and  used  by  others  without  his  consent,  is  one  of  the  in- 
cidents of  a  title  to  this  kind  of  property.  But  I  can  see  no 
reason,  founded  either  in  the  nature  of  the  property,  its  particu- 
lar employment,  or  the  relations  of  the  parties  interested  in  it, 
which  requires  that  the  liability  of  the  owner  should  be  extended 
beyond  this  without  his  authority.  ^^ 

Great  importance  has  been  attached  in  this  case  to  the  fact  ( 
that  no  notice  to  the  plaintiff,  of  the  dissent  of  the  defendant  to 
the  running  of  the  boat  on  his  account,  was  proved.  The  case 
of  Hardy  v.  Spronl,  is  the  only  authority  that  has  been  cited 
on  this  point,  and  as  I  have  before  observed,  no  authority  was 
cited  in  that  case  by  the  court  or  the  plaintiff's  counsel  in  favor 
of  that  proposition  upon  which  the  decision  was  based.  The 
case  is  opposed  to  the  authority  of  Brodie  v.  Howard^  Curliiig 
V.  Robertson^  and  Miicheson  v.  Oliver,  and  to  many  other  cases 
in  which  the  owner!s  liability  has  depended  upon  the  question  of 
who  was  the  owner  for  the  voyage.  I  think  that  catfe  cannot  be 
sustained.  In  neither  of  the  three  cases  last  cited,  was  there 
any  notice  to  the  plaintiff.  In  all  of  them  the  defendants  were 
not  only  the  registered  owners,  but  the  owners  in  fact,  so  far  as 
the  legal  title  was  concerned,  and  in  Mitcheson  v.  Oliver^  the 
plaintiff,  before  the  commencement  of  the  repairs,  consulted  the 
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register,  from  which  it  appeared  that  Oliver  was  the  owner,  and 
Thompson,  who  ordered  the  repairs,  was  the  master. 

But  in  all  of  those  cases  this  question  was  thoroughly  consid- 
ered, and  it  was  held  that  in  the  absence  of  any  representation 
or  "  holding  out*'  by  the  owner,  which  was  calculated  to  influence 
the  plaintiff's  action  or  induce  him  to  rely  upon  the  credit  of  the 
defendant,  the  right  to  recover  depended  upon  the  naked  ques- 
tion of  authority,  and  that  the  fact  of  notice  was  wholly  immar 
tcrial.  This  must  be  so,  upon  principle.  We  have  seen  that 
the  master  has,  by  virtue  of  his  position,  authority  to  bind  the 
owners,  or  the  persons  under  whose  direction  and  on  whose  ac- 
count the  ship  is  running,  where  the  title  is  in  one  party  and 
the  temporary  control  of  the  ship  in  others.  Those  who  trust 
the  master  have  a  right  to  do  so  on  the  credit  of  such  persons 
whoever  they  may  be ;  and  the  right  to  recover  in  every  case, 
depends  upon  the  question  whether  the  party  sued  occupied  the 
relation  to  the  master  upon  which  the  liability  rests.  If  he  did 
not,  and  has  not  so  held  himself  out  to  the  public,  or  done  any 
act  by  which  the  plaintiff  has  been  misled,  he  cannot  be  made 
liable.  If  this  was  not  so,  there  would  be  no  practical  limit  to 
the  responsibility  of  a  party  who  had  once  appointed  an  agent; 
for,  according  to  the  rule  contended  for,  after  the  agent's  author- 
ity has  been  revoked,  a  third  person  may  trust  him  on  the  credit 
of  his  assumed  principal,  and  hold  the  principal  liable  on  prov- 
ing that  an  agency  once  existed,  and  that  he  has  had  no  notice  of 
its  revocation,  and  this  though  the  party  so  trusting  may  never  b^ 
fore  have  heard  of  the  pretended  agent  or  principal  or  the  author- 
ity upon  which  the  agent  assumes  to  act.  This  would  be  the 
necessary  result  of  the  application  of  the  rule  in  question  to  this 

case.     The  obvious  answer  to  it  is  that  persons  who  have  not, 

*       during  the  continuance  of  the  agency,  dealt  with  the  agent  on 
\.  the  credit  of  the  principal,  are  not  entitled  to  notice.    They  trn«t 

>    ^  solely  to  the  representations  of  the  assumed  agent  and  must 

JT^abide  by  the  consequences  of  the  fact,  whatever  it  may  be. 

What  is  the  result  of  the  application  of  these  principles  to  the 
facts  of  this  case  ?  The  defendant  being  the  owner,  in  his  repre- 
sentative capacity  of  one-seventh  of  a  steam  boat,  gave  the  owner 
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of  the  other  six-sevenths,  who  was  her  managing  owner,  notice 
that  he  would  have  nothing  to  do  with  the  running  of  the  boat, 
with  its  business  or  with  the  boat  itself,  and  that  he  would  not 
pay  any  of  its  expenses  or  debts.  This  was  in  1849.  Previous 
to  that  time  the  relations  of  the  defendant,  and  Wing,  as  co-own- 
ers, were  such  as,  between  themselves,  to  confer  authority  upon 
Wing  to  bind  the  defendant  by  contracts  for  supplies  and  repairs 
for  the  boat.  What  was  the  effect  of  this  notice  ?  I  think  it 
was  clearly  a  revocation  by  the  defendant  of  all  Wing's  authority 
to  bind  him  thereafter  by  such  contracts,  or  in  any  matter  relat- 
ing to  the  boat.  I  can  see  no  substantial  difference  between 
the  defendant's  legal  position  from  that  time,  and  that  of  a  part 
owner  who  has  chartered  his  interest  to  his  co-owner,  and  ther^ 
by  surrendered  all  his  control  over  and  severed  all  his  connec* 
tion  with  the  boat  and  its  business.  The  only  difference  between 
the  two  cases  is,  that  in  this  case  Wing  has  the  use  of  the  de- 
fendant's share  without  compensation,  but  that  difference  is  cer- 
tainly a  very  poor  reason  why  the  defendant  should  still  be  held 
liable  for  Wing's  debts,  thereafter  contracted.  In  Horn  v.  Gil- 
pin, {Ambler,  255,)  one  part  owner  freighted  and  sent  a  vessel 
on  a  voyage  to  which  the  other  owner  objected,  and  in  which  he 
refused  to  participate.  The  vessel  was  lost  and  the  owner  who 
had  sent  her  on  the  voyage,  filed  a  bill  to  compel  the  dissenting 
owner  to  contribute  to  the  loss.  But  the  court  held  that  he  was 
not  bound  to  contribute,  for  the  reason  that  he  was  not  entitled 
to  share  in  the  profits  of  the  voyage.  Why  was  he  not  so  enti- 
tled? Clearly  because  he  refused  to  participate  in  the  risk  and 
share  the  expense  of  the  voyage.  In  this  case,  from  the  moment 
that  the  defendant  refused  to  share  in  the  expense  of  running 
the  boat,  he  had  ceased  to  be  entitled  to  share  in  its  earnings ; 
and  Wing,  by  virtue  of  his  position  as  controlling  owner,  became 
entitled  to  run  the  boat  at  his  own  expense  and  for  his  own  profit. 
These  rights  result,  as  we  have  seen,  from  the  nature  of  the 
property  and  the  relations  of  the  parties.  The  property  is  indi- 
visible and  cannot  be  severed,  and  if  it  cannot  be  employed  in 
navigation  it  is  useless  and  valueless  to  all  parties ;  and  there- 
fi>re  it  is  better  that  it  should  be  used  by  those  who  are  willing 
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to  incur  the  risk  of  its  use,  to  the  exclusion  from  all  control  over 
it  and  participation  in  its  earnings,  of  those  who  will  not  parti- 
cipate in  those  risks,  than  that  it  should  "lie  by  the  walls"  and 
benefit  no  one.  The  dissenting  owner  may,  by  a  proceeding  in 
admiralty,  compel  those  who  desire  to  employ  the  ship  to  give 
him  security  for  its  safe  return  or  to  pay  the  value  of  his  share. 
But  the  rights  and  liabilities  of  the  parties,  so  far  as  a  title  to 
profits  and  responsibility  for  expenses  are  concerned,  do  not,  I 
take  it,  depend  upon  this  proceeding,  nor  are  they  in  any  manner 
affected  by  it.  The  object  and  result  of  the  proceeding  are  to 
procure  security  for  the  dissenting  owners  interest,  and  by  neg- 
lecting to  take  the  proceeding,  he  loses  that  security.  I  am  not 
aware  that  any  decree  is  made  in  such  a  proceeding  tx3ttching 
the  rights  of  the  ))arties,  even  as  between  themselves,  except  in 
relation  to  the  possession  of  the  ship  and  the  amount  of  the  se- 
curity. •  Clearly  no  decree  could  be  made  which  could  affect  in 
advance  the  rights  of  third  persons,  who  might  afterwards  deal 
with  the  managing  owner.  The  decree,  as  a  proceeding  inrem^ 
could  affect  nothing  but  the  possession  of  the  property  proceeded 
against,  and  it  could  be  binding  in  personam  upon  those  only 
who  were  parties  to  it.  In  Horn  v.  Gilpin  no  such  proceeding 
was  taken  by  the  dissenting  owner,  and  I  do  not  see  how  the 
failure  by  the  defendant  to  take  that  proceeding,  can  affect  the 
question  under  consideration. 

The  supplies  for  which  this  action  was  brought  were  furnished 
by  the  plaintiffs  more  than  two  years  after  the  revocation  of 
Wing's  authority  by  the  defendant,  who  was  not  known  to  them 
until  long  after  the  supplies  were  furnished.  We  have  seen  that 
Wing  had  no  actual  authority  to  contract  for  them  on  the  de- 
fendant's credit,  and  there  is  no  pretense  that  the  defendant  has 
done  any  act  to  mislead  the  plaintiffs  or  induce  them  to  trust  to 
his  credit. 

There  is  nothing  in  the  suggestion  that  the  defendant  has  paid 
bills  contracted  by  Wing.  Those  payments  were  made  after  the 
plaintiffs'  claim  accrued,  and  the  most  that  can  be  said  of  them 
is,  that  they  might  be  regarded  as  evidence  against  the  defend- 
ant upon  the  question  of  fact,  upon  which  his  liability  depends. 
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We  are  to  p^eBu^le  that  they  were  duly  considered  in  that  light 
by  the  referee,  and  as  there  is  no  complaint  that  his  finding  was 
against  evidence,  I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
[Erie  General  Term,  Sept  8, 1866.   Boweti,  Cfrcene  and  Marvin^  Jostices.] 


Wood  vs.  Wheelock. 

The  defendant,  on  selling  and  transferring  to  the  plaintiff  a  promissory  note 
made  by  a  third  person,  ezecnted  the  following  guaranty,  indorsed  on  the 
back  thereof:  "  I  guaranty  the  payment  of  the  within  note."  Held  that  this 
was  a  promise  to  answer  for  the  debt  of  another,  and  was  therefore  void  with- 
in the  statute  of  frauds,  because  it  did  not  express  any  consideration. 

Held  aiso  that  the  plaintiff  could  not  be  allowed  to  vary  the  contract  by  parol 
proof  that  a  valuable  consideration  was  in  fkct  paid  by  him,  for  the  note,  at 
the  time  he  purchased  the  same. 

APPEAL  from  a  judgment  entered  on  the  report  of  a  referee. 
The  action  was  brought  upon  a  guaranty,  by  the  defendant, 
of  a  promissory  note.  The  note  and  guaranty  were  in  these 
words: 

"  Lancaster,  March  23,  1853.  On  the  first  day  of  llovem- 
ber  next,  I  promise  to  pay  Martin  Cunningham  or  bearer, 
seventy-four  dollars  with  use,  for  value  received. 

Jacob  Anderson." 
"  I  guaranty  the  payment  of  the  within  note. 

Sylvester  Wheelock." 
The  complaint  contained  a  count  for  money  lent.     The  an- 
swer was  a  general  denial. 

The  referee  reported  that  the  above  note  was  made  and  deliv- 
ered by  Anderson,  and  was  duly  transferred  to  the  defendant ; 
that  afterwards  the  defendant  in  consideration  of  the  sum  of  $70, 
in  money,  paid  by  the  plaintiff  to  the  defendant,  sold  and  transfer- 
red the  note  to  the  plaintiff,  and  guarantied  the  payment  of  it  by 
the  instrument  in  writmg  above  set  forth,  which  was  written  on 
Vol.  XXV.  79 
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tie  back  of  the  note.  On  the  facta  the  referee  decided  that  the 
plaintiff  vfhs  entitled  to  recoyer ;  judgment  was  entered  on  the 
report  accordingly,  and  the  defendant  appealed  to  this  coart. 

E.  Thayer^  for  the  appellant. 

J.  M.  Smiihj  for  the  respondent. 

By  the  Court,  Greene,  J.  I  can  perceive  no  difference  in 
principle  between  this  case  and  the  case  of  Spicer  v.  Norton, 
(13  Barb.  642.)  The  facts  of  that  case  were,  that  Spicer, 
the  plaintiff^  sold  to  the  defendant  a  note  made  by  one  Lawton, 
for  $500.  The  defendant  paid  for  this  note,  in  part,  by  a  note 
of  $117.34,  made  by  one  Gleason.  At  the  same  time  the 
defendant  gave  the  plaintiff  a  written  agreement  reciting  the 
transfer  of  the  Gleason  note  to  the  plaintiff,  and  stating  that 
he,  the  defendant,  held  himself  accountable  for  the  payment 
thereof  on  condition  that  the  plaintiff  used  proper  exertions  to 
collect  the  same.  The  action  was  brought  on  this  agreement, 
and  this  court  held  that  the  agreement  was  within  the  statute  of 
frauds,  and  gave  judgment  for  the  defendant,  and  the  judgment 
Was  aflSrmed  by  the  court  of  appeals. 

I  shgill  not  undertake  (what  is  simply  impossible)  to  reconcile 
the  various  cases  arising  on  guaranties  like  the  one  under 
consideration.  The  cases,  not  only  in  this  court  but  in  the 
court  of  appeals,  are  in  direct  conflict,  and  I  think  we  shall  best 
discharge  our  duty  by  adhering  to  the  principle  of  judicial  sub- 
ordination which  requires  us  to  follow  the  last  decision  of  the 
court  of  appeals,  and  leave  it  to  that  court  or  the  legislature  to 
cut  the  knot  that  has  been  tied  by  judicial  ingenuity,  and  either 
restore  the  statute  of  frauds  to  its  obvious  interpretation,  and 
enforce  it  as  it  reads,  or  repeal  it  entirely.  The  two  most  prom- 
inent judicial  devices  for  avoiding  the  occasional  hardships  that 
will  result  from  a  fair  construction  and  uniform  application  of 
this  statute  may  be  sufliciently  illustrated  by  one  or  two  of 
each  class  of  cases  in  which  those  devices  have  been  resorted 
to.    The  case  of  Manrow  v.  Durham,  (3  HUl,  584,)  is  one  of 
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the  cases  in  which  tho  courts  have  construed  an  agreement 
which  was  plainly  a  collateral  guaranty  on  its  face,  to  be  a 
promissory  note.  Manrow^  the  plaintiff,  sold  to  Durham  a 
horse  and  received  from  hiro,  in  part  payment,  a  note  made  by 
a  third  party,  upon  which  Durham  and  Moulthrop,  the  other 
defendant,  indorsed  a  guaranty  of  payment.  The  supreme 
court,  Justice  Bronson  dissenting,  held  that  this  was  a  promis- 
sory note,  and  not  within  the  statute  of  frauds.  There  are 
cases  holding  that  such  a  guaranty  may,  under  certain  circum- 
stances, be  treated  as  an  indorsement.  But  those  cases,  in  my 
judgment,  were  never  founded  in  principle,  and  I  think  they 
can  no  longer  be  sustained  upon  authority.  This  contract  cer- 
tainly is  not  a  promissory  note.  That  is  an  absolute  agreement 
to  pay  money,  and  this  is  not.  It  is  an  agreement  to  pay  on 
another's  default,  or  in  the  plain  language  of  the  statute,  "  to 
answer  for  the  default  of  another."  The  maker  of  a  promis- 
sory note  becomes  absolutely  liable  when  he  executes  the  note. 
A  guarantor,  on  the  contrary,  becomes  so  liable  only  when  the 
principal  makes  default.  Until  then,  the  liability  of  the  guar- 
antor is  contingent  upon  such  default.  The  contract  of  in- 
dorsement is  essentially  different  from  both  of  those  last  men- 
tioned. The  liability  of  an  indorser,  like  that  of  a  guarantor, 
is  contingent,  but  it  depends  upon  more  and  different  contin- 
gencies. Not  only  the  default  of  the  maker  but  notice  of  such 
default  to  the  indorser,  is  necessary  to  perfect  his  liability. 
Here,  then,  are  three  contracts,  each  distinguishable  from  both 
of  the  others,  by  essential  differences  in  their  stipulations  and 
the  rights  and  obligations  thereby  conferred  and  created.  They- 
cannot  be  made,  or  for  any  purpose  treated  as  identical,  by 
any  other  process  than  an  utter  confusion  of  all  legal  distinc- 
tions. This  method  of  changing  the  contracts  of  parties  by 
construction  has  generally  been  resorted  to  for  the  alleged  pur- 
pose of  carrying  out  their  intention.  But  the  intention  of  the 
parties,  however  clearly  manifested  by  their  acts,  can  be  of  no 
consequence  in  the  consideration  of  the  question  as  to  the  validity 
of  their  agreement,  in  a  case  where  the  law  requires  them  to 
ezpresB  that  intention  in  a  particular  way.    The  question  ia 
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SQcIi  a  case  is,  have  they  so  expressed  their  intention  that  th« 
law  will  gire  effect  to  it  in  an  action  on  their  contract  1  If 
they  haye  not,  there  can  be  no  apology  for  resorting  to  forced 
and  subtle  constructions  which  riolate  alike  the  terms  of  the 
contract  and  the  plain  and  express  provisions  of  the  statute. 
This  is  not  the  office  of  constrnction — it  is  not  construction. 
Disguise  it  as  we  may,  it  is  an  arbitrary  apd  unanthorized  alter- 
ation by  the  court,  of  the  contracts  of  parties.  These  simpla 
propositions  were  so  clearly  stated,  and,  as  it  seems  to  me,  so 
perfectly  demonstrated,  by  Judges  Bronson  and  Jewett  in  tbe 
cases  of  Brown  v.  CurtisSy  (2  Comst.  225,)  and  Durham  r. 
Manrowj  {Id.  633,)  that  nothing  can  be  needed  if  indeed,  any 
thing  could  be  added,  by  way  of  argument  or  illustration,  to 
enforce  them.  The  judgment  of  the  supreme  court  in  the  case 
of  Manrow  v.  Durham^  was  affirmed  by  the  court  of  appeals. 
Judges  Jewett  and  Gardiner  dissenting.  Judge  Bronson  did 
not  hear  the  argument,  or  participate  in  the  decision.  This  case 
has  been  often  questioned,  and  as  I  understand  the  two  cases,  it 
has  since  been  overruled  by  the  court  of  appeals  in  the  case  of 
Brewster  v.  Silence,  (4  Selden,  207.)  That  was  an  action  npon 
a  guaranty  by  F.  Silence,  the  defendant,  of  a  promissory  note 
made  by  George  Silence.  It  appeared  from  the  special  verdict 
that  the  consideration  of  the  note  was  a  pair  of  horses  sold  to 
George  Silence  by  the  payee,  and  that  a  condition  of  the  sale 
was  that  the  note  should  be  guarantied  by  the  defendant,  and 
the  sale  was  not  completed  until  after  the  execution  of  the 
guaranty.  Upon  the  execution  of  the  note  and  guaranty  they 
were  delivered  to  the  payee  and  the  horses  were  delivered  to 
George  Silence.  At  this  time  the  defendant  declared  that  tbe 
horses  should  be  his  until  paid  for.  The  supreme  court  gave 
judgment  on  this  verdict  for  the  defendant,  and  the  judgment  ^ 

was  affirmed  by  the  court  of  appeals.  So  far  as  the  agreement 
of  the  defendant  Moulthrop,  in  Manrow  v.  Durham^  was  con- 
cerned, it  was  precisely  like  the  agreement  in  the  case  last 
cited.  Both  agreements  were  made  by  the  defendants  as  sure- 
ties  for  the  parties  to  whom  property  was  sold  at  the  time,  and 
in  the  last  case,  the  condition  of  the  sale  was  that  the  deftod- 
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ant  Bhoald  guarantee  the  note.  Since  the  decision  last  cited,  it 
can  no  longer  be  pretended  that  one  who  signs  such  a  guaranty 
can  be  made  liable  either  as  a  maker  or  indorser  of  a  promissory 
note,  under  any  circumstances.  This  course  of  dealing  with 
contracts  originated  in  a  desire  to  do  substantial  justice  be- 
tween parties  whose  contracts  unfortunately  fell  within  the 
provisions  of  the  sti^tute  of  frauds.  But  the  experiment  has 
shown  that  there  is  no  judicial  remedy  for  hard  cases  but  bad 
precedents,  which  result  in  transferring  the  misfortune  of  such 
cases  from  the  parties  to  the  law.  And  after  years  of  apparent- 
ly fruitless  discussion  and  a  conflict  of  decisions  that  has  ex- 
tended to  the  judgments  of  the  court  of  last  resort,  a  convic- 
tion of  the  impossibility  of  maintaining  the  statute  of  frauds 
and  relieving  every  party  from  the  consequences  of  disregard- 
ing it,  has  prevailed  over  the  confusion  of  conflicting  decisions, 
and  their  authority  has  so  far  yielded  to  the  power  of  that  con- 
viction that  one  device  for  the  evasion  of  the  statute  has  been 
efiectually  exploded. 

There  is  another  class  of  cases  upon  which  the  plaintiff 
seems  to  rely  with  more  confidence,  in  which  a  proposition,  in 
my  judgment,  equally  unsound,  has  been  affirmed.  Those  are 
cases  where  the  vendor  of  property,  or  a  creditor,  had  received 
the  note  of  a  third  person  with  a  guaranty  of  payment  by  the 
vendee  or  debtor,  in  payment  for  the  property  sold,  or  of  a  pre- 
cedent debt ;  and  it  has  been  held  that  although  the  agreement 
on  its  face  was  collateral  and  clearly  within  the  statute,  the 
party  seeking  to  enforce  the  agreement  might  prove  the  con- 
sideration by  parol,  and  thus  show  from  the  whole  transaction 
that  the  agreement  was  in  &ct  to  pay  the  guarantor's  own  debt 
in  that  particular  way.  This  proposition  has  the  sanction  of 
high  authority,  but  it  cannot,  I  respectfully  submit,  stand  the 
higher  test  of  legal  principles.  The  agreement  is  free  from  all 
ambiguity.  So  far  as  the  undertaking  of  the  guarantor  is  con- 
cerned, it  is  perfect  on  its  face,  and  when  read  alone,  there 
could  be  no  question  as  to  its  character ;  all  would  agree  that 
it  was  precisely  what  its  terms  imported — ^an  agreement  to  pay 
the  debt  of  another  party.    It  was  a  valid  agreement  at  oom- 
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mon  law  when  fonnded  on  a  legal  consideration  ;  as  the  consid- 
eration, though  not  expressed  in  the  agreement,  could  be  proved 
by  extrinsic  evidence.  The  statute  of  frauds  has  made  a  new 
rule  of  eyidence,  and  requires  the  consideration  to  be  expressed 
in  the  agreement,  and  declares  that  unless  the  consideration  be 
BO  expressed,  the  agreement  shall  be  void.  It  is  not  pretended 
that  the  statute  can  be  avoided  by  merely  proving  a  considera- 
tion by  parol,  where  none  is  expressed  ;  but  it  is  claimed  that 
it  may  be  proved  by  such  evidence  that  the  consideration  was 
one  upon  which  the  guarantor  was  primarily  liable,  and  that  his 
written  agreement  which  is  in  its  terms  collateral,  may,  by  the  aid 
of  such  proof,  be  construed  to  be  an  original  agreement  to  pay  his 
own  dfebt  So  far  from  avoiding  the  difficulty  presented  by  the 
statute  of  frauds,  the  position  in  question  encounters  another 
and  equally  grave  difficulty,  in  the  familiar  rule  of  evidence 
that  written  agreements  cannot  be  contradicted  or  varied  by 
parol.  In  my  opinion  a  guaranty  in  this  form  can  no  more  be 
changed  in  its  terms  or  legal  effect,  by  parol  proof  of  the  con- 
sideration upon  which  it  was  given,  than  a  contract  of  indorse- 
ment upon  the  same  consideration  can,  by  the  same  proo^  be 
turned  into  an  absolute  agreement  to  pay,  without  regard  to  the 
maker's  default  or  notice  to  the  indorser,  or  by  proof  that  at 
the  time  of  the  indorsement  the  indorser  agreed  by  parol  to 
become  absolutely  liable.  It  would  be  equally  competent  for 
the  maker  of  a  note,  payable  absolutely,  to  prove  by  parol  that 
the  agreement  was  to  pay  only  upon  the  happening  of  some 
uncertain  event.  This  principle,  if  carried  out  to  its  legiti- 
mate consequences,  would  leave  as  little  of  this  valuable  and 
venerable  rule  of  evidence,  as  it  has  of  the  statute  of  frauds. 
In  short,  it  would  subvert  both.  The  agreement  is,  by  itt 
terms,  plainly  within  the  statute ;  this  is  apparent  from  the 
fact  that  proof,  aliunde^  is  necessary  to  avoid  the  operation  of 
the  statute,  and  of  course,  that  result  can  be  effected  only  by  & 
change  of  the  terms  of  the  contract. 

In  cases  where  the  consideration  of  such  a  guaranty  vas 
property  sold,  or  a  debt  existing  at  the  time  of  its  execution,  the 
party  has  an  adequate  remedy,  irrespective  of  the  gnara&9' 
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There  is  no  difficulty  in  recovering  in  sach  cases,  upon  pleadings 
adapted  to  the  case.  In  the  first  class  of  cases  the  cause  of 
action  would  be  established  by  proving  the  sale  of  the  property, 
and  in  the  other,  by  proving  the  precedent  debt ;  and  it  would 
not  be  discharged  in  either  case  by  the  note  or  guaranty,  unless 
the  creditor  agreed  to  receive  them  in  payment,  and  the  guar- 
anty of  the  vendor  or  debtor  would  be  competent  and  sufficient 
evidence  to  show  that  they  were  not  so  received.  The  plead- 
ings in  this  case  are  so  drawn  as  to  warrant  a  recovery  upon 
this  principle,  but  neither  the  proofs  nor  the  finding  of  the 
referee  will  justify  the  judgment  in  this  case.  The  evidence 
merely  shows  a  sale  of  the  note  with  the  defendant's  guaranty 
upon  it,  for  $70,  and  these  are  the  only  facts  found  by  the 
referee.  Upon  these  facts  the  only  remedy  of  the  plaintiff  was 
upon  the  note  and  guaranty,  and  as  the  guaranty  was  void,  the 
judgment  must  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

[Erie  General  Term,  November  10, 1856.    Bowen^  Cfreei^e  and  Marvin^ 
Justices.] 


Pierce  and  Moore  vs,  Kingsmill  and  Bush. 

The  statute  which  provides  that  if  any  person  shall  claim  any  goods  or  chattels 
attached  by  a  constable,  he  may  execute  a  bond  to  the  plaintiff,  conditioned 
that  if  a  snit  be  brought  on  such  bond  the  claimant  will  establish  that  he  was 
the  owner  of  the  goods  seized,  at  the  time  of  such  seizure,  and  in  case  of  his 
failure  to  do  so  that  he  will  pay  the  value  of  the  goods  claimed,  with  interest, 
(2  B.  S.  231,  ^  88,)  was  designed  for  the  benefit  of  the  general  owner  of  the 
goods  attached ;  and  to  satisfy  the  condition  of  the  bond,  the  claimant  must 
show  that  he  was  the  general  owner  of  the  goods  seized,  at  the  time  of  the 
seizure. 

A  sheriff  who  has  levied  upon  the  goods,  by  virtue  of  an  execution,  is  not  the 
owner t  within  the  meaning  of  the  statute.  He  has  merely  a  special  property 
in  the  goods. 


M 


OTION  for  a  new  trial,  npon  exceptions,  directed  to  be  heard 
at  the  general  term  in  the  first  instance.     The  action  was 
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upon  a  bond  given  by  Kingsmill  as  the  claimant  of  personal 
property,  attached  by  the  plaintiffs  as  the  property  of  one  Jones; 
and  by  the  defendant  Bush,  the  surety  in  the  bond.  The  prop- 
erty was^taken  on  attachments  issued  by  justices  of  the  peace  in 
Niagara  county  in  this  state.  The  defendant  Kingsmill  gave 
the  bond,  with  Bush  as  surety,  pursuant  to  2  /2.  &  231,  orig. 
}  88.  The  bond  contained  the  condition  that  if  a  suit  should  be 
brought  on  it  within  three  months  and  Kingsmill  should  estalh 
lish  that  he  was  the  owner  of  the  goods  at  the  time  of  seizure, 
or  in  case  he  failed  to  do  so,  if  he  should  pay  the  value  of  the 
goods  and  chattels  with  interest,  then  the  obligation  to  be  void. 
On  the  trial  the  plaintiff's  proved  their  case  and  rested.  It  was 
then  shown,  in  behalf  of  the  defendants,  that  Jones  the  debtor, 
prior  to  the  attachments,  resided  in  Stamford,  Canada;  that 
judgments  were  recovered  against  him,  and  that  executions  were 
issued  upon  such  judgments  to  a  deputy  of  the  sheriff  of  the 
proper  county,  who  seized  the  goods  and  chattels  in  question  by 
virtue  of  such  executions.  That  the  goods  were  subsequently 
removed  to  this  state,  where  they  were  taken  by  the  plaintiffs, 
by  virtue  of  the  attachments.  The  defendant  Kingsmill  was 
the  Canada  sheriff*,  and  followed  the  goods  into  this  state  and 
gave  the  bond  as  stated. 

Ithe  plaintifi^'s  counsel  asked  the  court  to  decide,  that  the  de- 
fendants had  not  proved  that  they  were  the  owners  of  the  prop- 
erty, or  that  either  of  them  was  such,  at  the  time  of  the  seizure  of 
the  same  by  the  attachments.  The  oourt  refused  so  to  decide,  and 
the  plaintiff's  excepted.  The  plaintiff's  requested  the  court  to 
direct  a  verdict  for  the  plaintiffs.  Refusal  and  exception.  The 
court  directed  a  verdict  for  the  defendants,  and  the  plaintiffs 
excepted. 

Cook  ^  Fiihiatij  for  the  plaintiff's. 

A.  C.  Woodruff,  for  the  defendants. 

By  the  Court,  Marvin,  J.  By  the  statute,  if  any  perfOQ 
ahall  claim  any  goods  or  chattels  attached  by  a  constable,  he  may 
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execute  a  bond  to  the  plaintiff  T?ith  sureties,  &c.  in  ^  penalty 
double  the  value  of  the  property  attached,  conditioned  that  if  a 
suit  be  brought  on  such  bond  within  three  months  from  the  date, 
such  claimant  T?ill  establish  that  he  was  the  owner  of  the  goods 
seized,  at  the  time  of  such  seizure ;  and  in  case  of  his  failure  to 
do  so,  that  he  will  pay  the  value  of  the  goods  claimed,  with  in- 
terest. (2  J?.  iS.  231,  §  33.)  The  bond  was  given  pursuant  to 
this  section  of  the  statute ;  and  the  question  is,  did  Kingsmill 
establish  on  the  trial  that  he  was  the  owner  of  the  goods  seized, 
in  contemplation  of  this  statute  ?  In  my  opinion  he  did  not. 
By  his  levy  upon  the  goods  he  acquired  such  a  special  property 
in  them  as  to  enable  him  to  maintain  trover  for  their  conversion, 
or  trespass  for  any  wrongful  taking.  (2  Saunders,  47.)  After 
the  seizure  of  the  goods  by  the  sheriff,  the  special  property  of 
the  goods  was  in  him  ;  the  general  property  remained  in  Jones, 
the  debtor,  who  was  the  general  owner  until  execution  executed. 

The  statute  was  designed  for  the  general  owner  of  the  goods 
attached;  and  to  satisfy  the  condition  of  the  bond  the  claimant 
must  show,  upon  the  trial,  that  he  was  the  general  owner  of  the 
goods  seized,  at  the  time  of  the  seizure.  If  the  construction  of 
the  statute  for  which  the  defendants  contend  is  to  prevail,  con- 
sequences would  follow  which  could  not  have  been  anticipated 
by  the  legislature.  A  constable  or  sheriff  seizes  the  goods  of  a 
debtor  upon  execution,  in  an  amount  in  value  greatly  exceeding 
the  execution,  and  then  the  same  goods,  as  they  may  be,  under 
certain  circumstances,  are  seized  by  attachment.  Can  it  be  that 
the  sheriff  or  constable  first  seizing  the  goods  on  execution,  can 
give  the  bond,  and  by  proving  upon  the  trial  such  seizure  on 
execution,  entirely  defeat  the  attaching  creditors  ?  It  seems  to 
me  that  the  statute  was  not  designed  for  such  a  case.  The  sher- 
iff by  his  levy  is  not  the  otoner  of  the  goods  as  contemplated  by 
the  statute.  The  language  of  the  statute  is  used  in  its  popular 
sense.  The  sheriff  or  constable  who  has  levied  upon  goods,  or 
seized  them  by  virtue  of  attachments,  has  never  been  regarded 
as  the  owner  of  the  goods.  Webster  defines  owner,  the  rightful 
proprietor ;  one  who  has  the  legal  or  rightful  title,  whether  he 
18  the  possessor  or  not. 
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Our  law  books  say  that  the  sheriff  who  has  seized  goods  on 
execution  has  a  special  property  in  them  which  will  enable  him 
to  maintain  certain  actions  against  those  unlawfully  taking  or 
converting  the  property,  but  they  do  not  say  that  he  is  the  owner. 
On  the  contrary,  they  say  that  the  general  property,  title  or 
ownership  remains  in  the  debtor  as  general  owner  until  the  exe- 
cution is  executed  ;  that  is,  until  the  property  is  sold  to  a  pur- 
chaser,  who  then  becomes  the  owner.  {Broom^  Action  jit  Law^ 
108,  9,  402  to  405,  426  to  432.  2  Saund.  47,  fwte.  1  Chit. 
PL  151.    12/oAn.407.    4  Comen,  468,  9.) 

In  Lambert  v.  Paulding^  (18  Joloi.  311,)  an  execution  was 
issued  to  the  sheriff  of  New  York,  which  bound  the  goods  of  the 
debtor  in  the  county.  The  debtor  removed  a  portion  of  his 
property  to  Westchester  county,  where  it  was  seized  on  execu- 
tion by  another  sheriff,  and  sold.  It  was  held  that  the  purchaser 
got  a  good  title.  The  court,  however,  on  motion  ordered  that 
the  proceeds  of  the  sale  be  paid  to  the  plaintiff  in  the  first  ex- 
ecution. 

It  is  well  settled  that  in  case  the  sheriff  delays  to  sell  the 
goods  seized  on  execution,  by  the  direction  of  the  plaintiff,  for  an 
unreasonable  time,  another  creditor  may  take  the  goods  on  exe- 
cution or  attachment  and  sell  them  and  apply  the  funds  to 
his  debt.  If  the  sheriff,  by  the  first  levy,  becomes  the  owner, 
this  consequence  would  not  follow.  The  title  of  the  absolute 
owner  of  the  goods  is  not  affected  by  a  sale  of  the  goods  upon 
an  execution  against*a  third  party 

I  am  not  aware  that  the*  question  we  are  considering  has  ever 
arisen  under  the  statute ;  but  to  hold  that  a  sheriff  or  constable, 
who  has  seized  goods  on  executions  or  attachments,  may  give  this 
bond,  and  by  proving  such  seizure,  defeat  all  subsequent  seizures 
by  attachment,  would  introduce  a  principle  at  war  with  the 
practice  and  law  touching  successive  attachments  and  execu- 
tions. If  such  a  construction  should  be  put  upon  the  statute,  I 
do  not  see  why  a  constable  may  not  take  all  the  goods  of  the 
debtor  upon  an  execution  for  a  small  amount,  and  set  all  subse- 
quent attachments  at  defiance.  In  the  present  case  the  law  af- 
forded abundant  remedies  to  the  sheriff  from  Canada.    The  law 
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of  comity  is  in  fhll  force  in  this  state,  and  he  had  all  the  com- 
mon law  remedies  given  to  our  own  sheriffs  who  have  seized  prop- 
erty on  execution ;  but  the  statute  is  not  applicable  to  such  a 
case,  though  it  should  be  invoked  by  our  sheriffs  or  constables. 
There  must  be  a  new  trial ;  costs  to  abide  the  event. 

Erie  General  Term,  Noyember  16, 1857.    Dams,  Greene  and  Marvin^ 
Jnatloes.] 
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McDermott  vs.  The  Board  of  Police  for  the  Metros       ^j^ 
POLiTAN  Police  District.  iflSmi 

Under  and  by  virtae  of  section  32  of  the  Metropolitan  Police  Act,  {Lawe  &f 
1867,  eh.  569,)  the  policemen  in  office  in  the  city  of  New  York  on  the  22d  of 
April,  1857  became  the  policemen  under  that  act,  and  held  office,  and  were 
boand  to  do  daty  as  such. 

The  legislature  intended,  as  to  the  police  force  then  existing  and  made  part  of 
the  force  organijgpd  by  the  Metropolitan  Police  Act,  to  preserve  the  same  in- 
Yiolability  in  regard  to  the  tenure  of  th«ir  office,  which  was  secured  to  them 
by  the  act  of  1853. 

And  in  passing  and  adopting  the  rules  and  regulations  fbr  the  trial  and  re- 
moval from  office  of  policemen,  authorized  by  the  7th  section  of  the  Metro- 
politan Police  Act,  the  board  of  police  but  carried  into  effect  the  intention  of 
the  legislature,  to  secure  a  fair  trial,  on  fhll  notice,  to  every  member  of  the 
police  force  against  whom  charges  should  be  preferred. 

The  rules  thus  adopted  are  in  eonfbrmity  with  the  constitution  and  laws  of  this 
state.  And  being  adopted  in  conformity  with,  and  in  pursuance  of,  the  power 
conferred  on  the  board  by  law,  their  eflect  is  the  same  as  if  they  had  been 
enacted  by  the  legislature: 

Those  rules  having  provided  that  all  charges  preferred  against  any  member  of 
the  police  force,  unless  preferred  by  one  of  the  commissioners,  &c.  must 
be  verified  by  the  complainant  and  must  state  his  name  and  residence ;  t^  wcu 
held  that  a  member  of  the  force  could  not  be  removed  upon  charges  not  con- 
fbmiing  to  such  regulations ;  and  that  in  order  to  sustain  a  removal,  it  must 
appear  either  that  the  charges  were  preferred  by  a  commissioner,  &c.  or  that 
they  were  verified,  and  stated  the  name  and  residence  of  the  complainant. 

A  member  of  the  police  force  cannot  be  legally  removed  fVom  office  unless  he 
has  been  personally  notified  of  the  charges  preferred,  and  unless,  if  he  denies 
them,  he  has  bad  pononal  n^66  of  iSbe  time  sad  plaes  of  trial. 
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Where  the  legislature  direct  the  giving  of  notice,  as  a  condition  precedent  to 
the  doing  of  an  act,  they  may  also  prescribe  the  mode  of  giving  notice ;  but 
in  the  absence  of  any  nrovision  on  that  sabject,  personal  service  of  notice  la 
necessary. 

Unless  the  person  proceeded  against  is  duly  notified  according  to  law,  the  tri- 
bunal, court  or  officer  has  no  jurisdiction  over  him,  and  the  proceedings  are 
coram  non  judice, 

MOTION  for  an  injunction.  The  complaint,  which  was  filed 
by  the  plaintiff,  as  well  on  his  own  behalf  as  on  behalf  of 
all  others  similarly  sifaated,  alleged  that  the  plaintiff  was  a 
tax-payer  in  the  city  of  New  York,  the  owner  of  real  estate 
therein,  and.  as  such,  was  liable  to  be  assessed  and  compelled 
to  pay  taxes  for  the  support  and  maintenance  of  the  police  of 
said  city ;  that  by  law  and  the  action  of  the  board  of  supervi- 
sors, the  number  of  policemen  for  the  city  and  county  of  New 
York  is  limited  to  1270  ;  that  the  board  of  police,  organized  un- 
der the  act  of  April  15,  1857,  had  appointed  more  than  850  po- 
licemen ;  and  that  there  are  now  in  said  city,  ready  and  ivilling 
to  do  their  duty  as  policemen,  more  than  500  who  were  policemen 
at  the  time  of  the  passage  of  that  act,  and  who  have  never  been 
removed  in  accordance  with  its  provisions.  The  plaintiff  further 
alleged  that  he  was  duly  appointed  a  policeman  on  the  18th  of 
January,  1857  ;  that  he  was  doing  duty  as  such  at  the  time  of 
the  passage  of  the  act  of  April  15, 1857 ;  and  that  in  May  or 
June  last  the  said  board  of  police  attempted  to  remove  him  from 
his  office  of  policeman ;  that  such  removal  was  made  without 
written  charges  being  preferred  against  him,  or  any  opportuni^ 
being  given  him  to  be  heard  in  his  defense ;  that  on  the  9th  of 
October  last  the  said  board  of  police  adopted  a  resolution  in  the 
words  following : 

'^  Resolved,  That  such  of  the  old  police  force  as  have  not  been 
dismissed  from  the  police  in  conformity  to  law,  be,  and  they  are 
hereby  declared  to  be,  of  the  metropolitan  police  of  this  city,  and 
entitled  to  do  duty  and  to  be  paid  as  such.'' 

That  after  the  adoption  of  that  resolution,  another  was  adopted 
by  said  board,  as  follows : 

"  Resolvedi  That  a  committee  be  appointed  to  hear  and  report 
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to  the  board  the  claims  of  members  of  the  discharged  police  to  be 
restored  to  duty." 

That  a  committee  was  appointed  by  said  board  in  conformity 
with  said  resolution ;  that  they  had  taken  testimony  and  heard 
the  applications  of  several  policemen  to  be  restored  to  duty,  but 
had  not  reported  them  to  the  board.  The  plaintiff  further  al- 
leged /;hat  notwithstanding  the  number  of  policemen  in  office  was 
greater  than  the  number  allowed  by  law,  the  said  board  of  police 
were  proceeding  to  appoint  additional  policemen,  thereby  cre- 
ating an  illegal  charge  upon  the  property  of  the  plaintiff  and 
other  tax-payers.  The  plaintiff  thereupon  demanded  judgment 
that  he  was  a  member  of  the  metropolitan  police,  and  as  such 
entitled  to  pay,  and  that  it  might  be  declared  that  the  number 
of  policemen  now  in  office  were  all  that  the  law  allowed  to  be 
appointed,  and  that  said  board  be  restrained  from  appointing  a 
greater  number,  or  any  additional  number  of  policemen,  beyond 
that  authorized  by  law.. 

The  defendants  showed  by  affidavits  in  opposition,  that  the 
board  of  police  organized  under  the  act  on  the  22d  of  April,  1857 ; 
(and  it  was  conceded  on  the  argument  that  at  that  time  the  num- 
ber of  the  police  was  1270 ;)  that  a  large  portion  of  said  police 
force  did  not  elect  to  come  in  and  do  duty  under  that  law ;  that 
previous  to  its  passage  the  police  force  of  the  city  of  New  York 
was  under  the  direction  of  and  appointed  by  a  board  of  police, 
consisting  of  the  mayor  of  the  said  city,  the  recorder  and  city 
judge ;  and  that  all  of  said  police  force  except  351  adhercA*  to 
that  organization,  and  refused  to  recognize  or  do  duty  under  the 
board  of  the  defendants.  That  the  plaintiff,  though  doing  duty 
under  the  present  organization,  had  never  been  legally  appoint- 
ed, the  recorder  not  being  present  At  the  meeting.  That  the 
plaintiff  and  a  large  number  of  the  police  in  office,  on  the  22d 
of  April,  1857,  were,  on  the  13th  of  June  last,  charged  with 
willful  disobedience  of  orders,  by  written  charges  preferred  by  a 
sergeant  of  police,  and  the  said  charges,  with  a  notice  that  the 
said  board  would  proceed  to  hear  and  determine  the  same,  on  the 
22d  of  June  following,  were  made  up  and  addressed  to  the  plain* 
tiff;  that  on  the  last  named  day  evidence  was  given  under  oath 
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to  the  board  of  police  that  said  charges  and  sammons  and  notifi- 
cations had  been  served  on  the  plaintiff;  that  on  the  22d  of 
June,  on  dae  proof  that  the  plaintiff  had  willfall j  disobeyed  the 
order  of  the  board  of  police,  he  was  adjudged  guilty  of  the  charge 
and  dismissed  from  the  service.  That  in  reference  to  all  the 
other  members  of  the  police  force  in  office  at  the  time  of  the 
passage  of  the  act  of  April  15,  with  the  exception  of  851,  they 
continued  to  act  in  hostility  to  the  defendants,  and  in  consequence 
of  their  neglect  and  refusal  to  do  duty  as  directed  by  them,  said 
board  had  taken  proceedings  similar  to  the  proceedings  aforesaid 
against  the  plaintiff,  by  which  they  were  all  declared  and  ad- 
judged, prior  to  July  8,  1857,  to  be  removed.  It  also  appeared 
by  affidavits  that  the  present  police  force  doing  duty  under  the 
defendants  is  961,  of  which  number  364  are  of  the  police  force  ex- 
isting on  the  15th  April,  1857,  and  the  residue,  610,  new  appoint- 
ments. That  a  copy  of  the  charges  preferred  against  the  plain- 
tiff, and  notice  of  trial,  were  served  upon  him  personally  two 
days  before  the  time  fixed  for  his  trial ;  and  that  the  board  of 
police  had  adopted  rules  and  regulations  for  their  government  in 
pursuance  of  the  power  conferred  upon  them  by  statute.  They 
provide  for  the  holding  of  regular  meetings  of  the  board  of  po- 
lice on  Tuesdays  and  Fridays  of  each  week.  That  all  charges 
preferred  against  any  member  of  the  police  force  must  be  in 
writing  and  sworn  to  or  affirmed  with  the  name  and  residence 
of  the  complainant.  But  that  charges  may  be  preferred  by  either 
of  the  commissioners,  general  or  deputy  superintendents,  or  in- 
spector, simply  in  writing.  That  when  charges  are  filed,  it  is 
made  the  duty  of  the  chief  clerk  to  notify  the  person  complained 
of  to  call  and  examine  the  charges,  and  the  trial  thereof  shall  be 
in  order  at  any  subsequent  meeting  of  the  board,  of  which  the 
person  cemplained  of  shall  be  advised.  That  no  person  com- 
plained of  shall  be  heard  by  any  commissioner  apart  from  the 
meeting  of  the  board,  it  being  the  sense  of  each  member  of  the 
board  that  his  duties  are  quasi  judicial,  and  that  general  justice 
demands  that  all  matters  of  suspension  or  removal  should  be 
heard  only  at  regular  meetings. 
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TT.  R.  Stafford,  H.  L.  Clinton  and  Gf.  Dean,  for  the  plaintiff. 

A.  J.  Vajiderpoel,  D.  D.  FHeld  and  Wm.  Curtis  Noyesy  for 
the  defendants. 

Davies,  J.  By  chapter  392  of  the  laws  of  1846,  the  watch 
department  of  the  city  of  New  York  and  varions  other  ofSces 
were  abolished,  and  a  police  force  for  said  city  organized.  By 
this  act,  as  amended  by  chapter  436  of  the  laws  of  1849,  the  offi- 
cers and  policemen  were  to  be  appointed  by  the  mayor  on  the 
nomination  of  the  alderman  and  assistant  of  each  ward  in 
the  city,  and  to  hold  office  for  the  term  of  four  years,  unless 
sooner  removed.  By  section  four  of  that  act  as  thus  amended, 
the  mayor  was  to  receive  complaints  for  cause  against  any  mem- 
ber of  the  police  force,  and  he  was  to  cause  notice  thereof  to  be 
given  to  the  accused,  ^^  to  afford  him  an  opportunity  to  be  heard 
in  his  defense." 

It  cannot  have  been  forgotten  that  frequent  and  loud  com- 
plaints were  made  against  this  system.  It  was  alleged  that  the 
captains  of  police  and  policemen  deriving,  as  they  did  in  fact, 
their  offices  from  the  aldermen  and  assistants  of  the  various 
wards,  partook  of  their  political  affinities,  and  necessarily  felt 
called  upon  to  sustain  them,  and  promote  the  political  aspirations 
of  those  to  whom  they  were  indebted  for  their  places.  It  is  un- 
necessary to  inquire  whether  there  was  or  not,  any  truth  in  these 
charges,  but  it  may  be  safely  assumed  from  the  character  of  a 
large  number  of  the  police,  that  in  truth  there  was  no  foundation 
for  them.  Nevertheless,  they  did  not  fail  to  make  an  impression 
upon  the  public  mind,  and  materially  tended  to  weaken  confidence 
in  the  police  and  deprive  them  of  that  independent  position  so 
essential  to  their  own  self  respect  and  usefulness  in  the  dis> 
charge  of  their  important  duties.  This  and  other  considerations 
which  might  be  adverted  to,  led  to  the  passage  of  the  act  of 
April  13, 1853,  (dhapter  223.)  That  act  provided  for  a  radical 
change  in  the  organization  of  the  police.  By  section  one  of  ar- 
ticle three  it  was  provided  that  the  mayor,  recorder  and  city 
judge  should  constitute  a  board  of  commissioners  for  the  trial 
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and  appointment  of  all  members  of  the  police,  and  that  they 
should  have  the  general  regulation  and  control  of  the  depart- 
ment. It  also  provided  that  members  of  the  police  force  ap- 
pointed after  that  act  went  into  operation,  "  should  hold  their 
offices  during  good  behavior,  and  should  only  be  removed  for 
cause,  as  thereinafter  provided."  Section  four  of  that  article 
provided  that  the  mayor  might  receive  from  any  person  com- 
plaints for  cause  against  any  member  of  the  department,  "  and 
in  each  case  notice  to  the  accused  shall  be  given  to  afford  him 
an  opportunity  to  be  heard  in  his  defense."  It  was  also  pro- 
vided that  the  accused  party  might  in  all  cases  appear  by  coun- 
sel, and. might  compel  the  attendance  of  witnesses  in  his  behalf. 
The  testimony  in  each  case  was  to  be  reduced  to  writing,  and 
the  decision  of  the  board  thereon,  and  filed  with  the  clerk  of  the 
common  council.  It  is  thus  seen  that  the  legislature  threw  every 
guard  around  the  policemen  necessary  to  insure  to  them  a  fair 
trial  on  all  charges  preferred,  full  opportunity  of  making  their 
defense,  and  a  public  record  of  their  conviction  or  acquittal. 
And  all  these  precautions  were  manifestly  wise  and  necessary. 
It  was  the  great  object  of  this  law  to  place  the  police  force  en- 
tirely above  and  beyond  all  partisan  or  other  illegitimate  influ- 
ence. They  were  assured  that  if  they  devoted  themselves 
faithfully  to  their  duty,  they  should  hold  their  offices  so  long  as 
they  thus  well  conducted ;  that  no  arbitrary  or  partisan  influences 
should  interfere  with  them ;  but  that  the  tenure  of  their  office 
was  road5  as  secure  and  permanent  as  that  of  the  judges  in  the 
highest  courts  of  this  and  other  countries.  The  legislature  de- 
clared that  if  they  took  office  under  this  act,  they  should  only  be 
deprived  of  it  for  cause,  and  after  a  full,  fair  and  public  trial. 

While  this  law  thus  existed,  and  with  their  rights  thus  se- 
cured and  guarded,  the  legislature  of  this  state  at  its  late  session 
passed  the  act  organizing  the  metropolitan  police  district  and 
the  police  therein.  The  counties  of  New  York,  Kings,  West- 
chester and  Richmond  were  constituted  the  district,  and  the  po- 
lice thereof  were  placed  under  the  control  of  a  board  of  five 
commissioners,  together  with  the  mayors  of  the  cities  of  New 
York  and  Brooklyn. 
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I  cannot  be  mistaken,  I  think,  in  assuming  that  it  was  the 
avowed  intent  of  the  framers  and  promoters  of  this  act  and  of 
the  legislature  who  passed  it,  more  effectually  to  carry  out  the 
benign  and  wise  purposes  intended  to  be  secured  by  the  act  of 
1853,  namely,  to  secure  to  the  metropolis  of  the  state,  and  the 
surrounding  neighborhood,  an  efficient,  able  and  independent 
police,  subject  to  no  undue  influence,,  and  intent  only  on  the  dis- 
charge of  the  onerous,  delicate  and  important  duties  resting  on 
them.  I  think  this  intent  is  fairly  deducible  from  the  tenor  of 
the  act,  even  if  wo  make  no  reference  to  the  reports  in  favor  of 
this  law,  or  the  debates  had  on  its  passage.  Such  reference 
fully  sustains  these  views.  It  is  quite  clear  to  my  mind  that  the 
legislature  did  not  intend  by  the  passage  of  this  act  to  introduce 
any  violent  changes,  or  deprive  those  then  in  office  of  the  rights 
secured  to  them  by  the  act  of  1853,  so  long  as  they  faithfully 
discharged  their  duties.  This  is  apparent  from  the  absorption 
into  the  metropolitan  police  of  the  police  force  then  existing  in 
the  cities  of  New  York  and  Brooklyn.  By  section  32  of  this 
act  it  is  declared  that  "  the  police  in  the  cities  of  New  York  and 
Brooklyn,  officers  and  patrolmen,  shall  continue  to  do  duty  under 
existing  laws  at  the  passage  of  this  act,  and  according  to  the  regu- 
lations of  the  departments  of  New  York  and  Brooklyn,  until  after 
the  first  meeting  of  the  board  of  police  under  this  act  (this  was 
held  on  the  22d  of  April,  1857,)  when  the  said  police  shall  hold 
office  and  do  duty  under  the  provisions  of  the  act  hereby  enact- 
ed, and  as  members  of  the  police  force  of  the  metropolitan  po- 
lice district  hereby  constituted.''  Nothing  could  be  more  plain^ 
therefore,  than  that  the  1270  policemen  in  office  in  the  city  of 
New  York  on  the  22d  of  April  last  became  the  policemen  under 
the  metropolitan  police  act,  and  held  office  and  were  bound  to  do 
duty  as  such. 

Section  6  of  said  act  declares  that  the  board  of  supervisors  of 
th^  county  of  New  York  were  to  determine  the  number  of  pa- 
trolmen for  said  county,  and  that  said  board  might  ^*  from  time 
to  time  increase  or  diminish  the  number  of  patrolmen."  And 
until  otherwise  provided,  that  is,  until  some  other  or  further 
action  of  the  said  board  of  supervisors,  the  quota  of  patrol  force 
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for  the  city  and  county  of  New  York  shall  be  the  number  now 
existing  by  law  in  said  city.  That  number  we  have  seen  waa 
1270,  and  on  the  18th  of  May  last  the  board  of  supervisors  of 
the  county  of  New  York  authorized  the  board  of  police  to  appoint 
five  policemen.  This  must  be  taken  as  an  authority  to  appoint 
that  number  in  addition  to  the  quota  then  authorized  by  law.  It 
canot  be  assumed  that  the  supervisors,  in  the  absence  of  plain 
language  to  that  eifect,  intended  to  reduce  the  number  of  the 
whole  police  force  for  this  city  to  five.  It  was  conceded  by  counsel 
on  both  sides,  on  the  argument,  that  this  resolution  authorized 
the  appointment  of  five  additional  policemen,  making  the  whole 
number  of  the  police  force  for  this  county,  therefore,  1275. 

It  seems  to  me  that  it  is  undeniable  that  the  legislature  in- 
tended, as  to  the  police  force  then  existing  and  made  part  of  the 
force  organized  by  this  act,  to  preserve  the  same  inviolability  as 
to  tho  tenure  of  their  office  as  was  secured  to  them  by  the  act 
of  1853.  The  7th  section  of  this  act  declares  that  no  person 
shall  be  removed  from  office  in  the  police  force,  ''  except  upon 
written  charges  preferred  against  him  to  the  board  of  police, 
and  after  an  opportunity  shall  have  been  afforded  to  him  of  be- 
ing heard  in  his  defense." 

And  so  carefully  has  the  legislature  guarded  and  hemmed  in 
the  power  of  the  commissioners  to  make  removals,  and,  although 
they  have  required  by  the  7th  section  new  and  additional  quali- 
fications for  those  this  board  might  thereafter  appoint  not  exact- 
ed from  or  required  of  those  policemen  then  in  office,  yet  by 
section  33  of  the  act  it  was  deemed  necessary  to  give  specifio 
power  to  the  board  of  police  to  remove  from  office  any  one  of  the 
[then]  present  members  of  the  police  department  of  New  York 
not  possessed  of  the  qualifications  required  of  new  members,  but 
it  was  also  declared  in  the  same  section,  that  in  making  such  re- 
movals the  board  "  shall  proceed  in  the  manner  prescribed  in  the 
7th  section  of  this  act."  It  becomes  necessary  to  ascertain, 
therefore,  the  manner  of  removal  thus  prescribed.  And  if  we  are 
to  determine  whether  any  removals  made  are  legal  and  such  as 
to  deprive  the  person  removed  of  his  office,  we  must  see  if  the 
manner  thus  prescribed  has  been  followed.     If  it  has  not,  it 
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needs  no  authority  or  illustration  to  sustain  the  position  that 
such  remoTal  has  not  taken  place,  in  legal  effect.  This  section  7 
authorises  and  directs  the  board  of  police  to  define  and  prescribe 
by  rules  and  regulatiotfs,  in  accordance  ^th  the  constitution  and 
laws  of  the  state,  the  mode  of  trial  and  removal  from  office  of 
each  officer  of  the  police  force  ;  and  the  limitation  upon  these 
rules  we  have  already  seen  in  reference  to  removals  is  that  no 
person  shall  be  removed,  except  upon  written  charges  preferred 
against  him  to  the  board  of  police,  and  after  an  opportunity  shall 
have  been  afforded  him  of  being  heard  in  his  own  defense. 

That  the  board  of  police,  in  adopting  the  rules  and  regulations 
before  referred  to,  in  pursuance  of  the  authority  thus  conferred, 
correctly  understood  the  language  of  the  section,  is  manifest. 
They  also  correctly  understood  and  gave  full  effect  to  a  great 
principle,  which  lies  behind  and  beyond  all  constitutions,  laws, 
rules  and  regulations,  that  no  man  is  to  be  deprived  of  any  rights 
secured  to  him  by  law,  without  due  notice  of  the  charge  or  offense 
of  which  he  is  accused,  and  an  opportunity  given  him  of  being 
heard  in  his  defense. 

The  board  of  police,  it  seems  to  me,  in  passing  and  adopting 
these  rules  and  regulations,  but  carried  into  effect  the  intention 
of  the  legislature,  to  secure  a  fair  trial  on  full  notice  to  every 
member  of  the  police  force  against  whom  charges  should  be  pre* 
ferred,  and  that  the  rules  thus  adopted  are  in  conformity  with 
the  constitution  and  laws  of  this  state.  Being  thus  adopted  in 
conformity  with  and  in  pursuance  of  the  power  conferred  on  the 
board  by  law,  the  effect  of  them  is  the  same  as  if  they  had  been 
enacted  by  the  state  legislature.  {Brick  Church  v.  Mayor  of 
New  York,  5  Cowen^  586.)  Chief  Justice  Savage,  in  delivering 
the  opinion  of  the  court  in  that  case,  said,  at  page  51 :  ^^  It  [the 
by-law]  is  expressly  authorized  by  the  act  of  the  legislature, 
and  whether  it  be  their  act  or  an  act  of  the  local  city  legislature 
makes  no  difference."  The  supreme  court  of  this  state,  in  the 
case  of  Stuyvesant  v.  The  Mayor^  (7  Cowen,  694,)  referring  to 
this  case,  said :  "  We  have  said  in  relation  to  this  very  by-law, 
that  it  was  equivalent  in  this  respect  to  an  act  of  the  legislature.'' 

These  by*laws,  rules  and  regulations  of  the  board  of  poli.e, 
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for  the  trial  and  removal  from  office  of  policemen,  being  ex- 
pressly authorized  by  the  legislature,  and  being  in  conformity 
irith  the  power  conferred,  have  the^  same  force  and  significance 
as  though  they  were  enacted  by  the  legislature. 

It  is  a  well  settled  principle,  that  when  any  act  is  required  to 
be  done,  to  divest  a  man  of  property,  or  of  any  rights,  and  such 
act  or  proceeding  be  omitted,  the  act  is  void — as  if  a  statute  re- 
quire a  notice  previous  to  a  sale,  it  must  be  given,  or  the  sale  is 
void.  {Sharp  v.  Johnson^  4  HUlj  92.)  So  if  it  requires  an  affi- 
davit of  the  collector,  of  his  inability  to  collect  a  tax  prelimina- 
ry to  the  sale,  and  the  affidavit  is  not  made,  the  sale  is  void 
without  it.  {Id.)  So,  also,  if  it  requires  a  notice  to  the  owners 
before  land  is  taken,  ^hat  they  will  be  treated  with  respecting 
their  damages,  the  whole  proceeding  is  void  without  such  notice 
be  actually  given.     {Id.     See  also  Early  v.  Doe,  16  How.  610.) 

The  board  of  police  having  required,  therefore,  by  the  by- 
laws, that  all  charges  preferred  against  any  member  of  the  po- 
lice force,  unless  preferred  by  (me  of  the  commissioners,  general 
or  deputy  superintendents,  or  one  of  the  inspectors,  must  be 
sworn  or  affirmed  to,  with  the  name  and  residence  of  the  com- 
plainant, and  it  appearing  that  the  charges  against  the  plaintiff 
were  not  presented  by  a  commissioner,  general  or  deputy  super- 
intendent, or  an  inspector,  it  becomes  necessary  to  show  that  they 
were  under  oath,  and  state  the  name  and  residence  of  the  com- 
plainant. I  am  unable  to  perceive,  upon  principle  or  authority, 
how  the  person  accused  could  be  called  on  to  answer  if  the  charges 
were  not  preferred  in  accordance  with  the  laws  and  the  rules 
and  regulations.  These  were  made  as  well  for  the  government 
of  the  board  as  the  protection  of  the  party  accused.  He  could 
not  be  called  on  to  defend  himself  from  charges  not  preferred  in 
conformity  with  the  rules  and  regulations,  and  if  he  was  removed 
without  any  waiver  on  his  part  or  appearance  by  him,  without 
the  requisites  being  complied  with,  on  the  authority  of  the  cases 
above  cited  such  removal  and  all  proceedings  consequent  thereon 
would  be  void. 

The  defendants  state  in  their*  affidavits  that  all  the  proceed- 
ings taken  for  the  removal  of  the  929  members  of  the  police 
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force  in  office  on  the  22d  of  April,  1857,  were  similar  to  the  pro- 
ceedings taken  against  the  plaintiff.  If,  on  investigation,  that 
shall  be  ascertained  to  be  so,  like  consequences  will  result  in 
regard  to  them,  as  follow,  from  the  attempted  removal  of  the 
plaintiff. 

But  it  seems  to  me  that  a  more  formidable  objection  to  the 
removal  of  the  plaintiff,  and  those  against  whom  similar  proceed- 
ings have  been  had,  remains  to  be  considered.  The  statutes  we 
have  seen  most  peremptorily  declare  that  no  person  shall  be  re- 
moved except  upon  written  charges  preferred  against  him,  and 
an  opportunity  being  afforded  him  of  being  heard  in  his  defense. 
No  one  can  mistake  the  moaning  and  intent  of  this  provision. 
Clearly  they  are,  that  the  party  charged  shall  know  whereof  he 
is  accused,  and  that  he  shall  haye  the  opportunity  of  defending 
himself.  To  carry  out  these  objects  of  the  legislature,  he  must 
have  notice  or  knowledge  of  the  charges,  and  notice  or  knowl- 
edge of  the  time  and  place  of  trial,  to  rebut  and  disprove  them 
if  he  desires  to  do  so.  So  obvious  is  this  that  it  certainly  needs 
no  authority  or  argument  to  sustain  the  position.  Such  were 
the  legislative  directions  under  the  act  of  1853,  and  it  was  con- 
ceded on  the  argument  that  such  had  been  the  practice  of  the 
board  in  executing  their  duties  under  that  act.  And  such,  it 
seems  to  me,  was  clearly  the  understanding  of  the  board  of  po- 
lice, when  they  framed  their  rules  and  regulations.  For  they 
have  provided  that  the  party  complained  of  shall  have  written 
notice  to  call  and  examine  the  charges  preferred  against  him, 
thereby  clearly  contemplating  that  he  should  have  personal 
knowledge  of  them.  Ho  was  to  have  the  opportunity  of  answer- 
ing the  same  by  either  an  admission  or  denial ;  and,  in  the  event 
of  a  denial  he  was  to  be  advised  or  notified  of  the  time  of  trial, 
which  was  to  take  place  at  some  subsequent  meeting.of  the  board. 

It  is  alleged  in  the  complaint  in  this  cause,  and  not  denied  by 
the  affidavits  in  opposition,  except  as  to  the  plaintiff,  that  he  and 
more  than  500  of  the  police  force  in  office  on  the  22d  of  April 
last  have  been  removed  without  any  personal  notice  to  them  of 
the  charges  preferred,  or  any  personal  notice  of  the  time  and 
place  where  they  were  to  be  heard  in  their  defense.    Was  such 
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personal  notice  necessftry  to  constitute  a  legal  and  valid  remoTal  ? 
It  seems  to  me,  from  the  considerations  already  suggested,  that 
the  legislature  so  intended ;  that  the  board  of  police  so  under- 
,  stood  their  duty ;  and  that  the  policemen,  from  the  act  of  the  leg* 
islature,  the  uniform  practice  under  the  act  of  1853,  and  the 
rules  and  regulations  of  the  board  of  police,  so  understood  it  and 
had  a  right  so  to  understand  it.  And  such  is  the  well  known 
and  long  established  rule  of  law  applicable  to  the  point  under 
consideration. 

It  is  competent  for  the  legislature  to  prescribe  the  mode  and 
manner  of  giving  notice,  where  they  require  as  a  condition  pre- 
cedent to  the  doing  of  an  act  that  notice  shall  be  given.  The 
legislature  has  the  power  to  say  in  a  given  case  that  the  notice 
may  be  given  by  publication,  or  by  leaving  it  at  the  place  of  busi- 
ness or  dwelling  house,  or  last  place  of  abode  of  the  party  to  be 
notified.  But  it  is  equally  well  settled  that  in  the  absence  of 
any  such  legislative  provision,  whenever  the  legislature  require 
notice  to  be  given  it  must  be  personal  notice.  The  tribunal, 
court  or  officer  instituting  proceedings  has  no  jurisdiction,  over 
the  person  proceeded  against,  unless  duly  notified  according  to 
law.  The  proceedings,  in  the  absence  of  such  notice,  are  all 
coram  nonjudice.  That  in  the  absence  of  any  legislative  pro- 
vision for  substituted  service,  personal  service  of  notice  is  in  all 
cases  required,  is  expressly  held  by  the  supreme  court  of  this 
state  in  the  case  of  Rathhun  v.  Acker,  (18  Barb.  393.)  In  that 
case  an  ordinance  was  passed  by  the  trustees  of  a  village,  requir- 
ing among  other  things  a  man  by  the  name  of  Hewes,  who  lived 
in  an  adjoining  town,  to  pave  and  grade  and  lay  a  side  walk  in 
front  of  three  lots  owned  by  him  in  the  village.  The  ordinance 
was  published  in  the  village  newspapers  for  three  months.  In 
five  days  after  its  passage,  notice  was  sent  to  Hewes  through  the 
j>ost  office,  which  he  received  two  days  after,  stating  that  an  or- 
dinance had  been  passed,  and  that  he  would  see  it  by  reference 
to  the  newspaper,  and  that  he  was  thereby  required  to  flag,  6cA. 
in  front  of  his  three  lots  in  ninety  days  from  that  date.  The 
court  say :  ''Was  this  notice  served  in  contemplation  of  the  stat- 
ute, and  if  so,  was  it  sufficient?    The  statute  is,  if  the  omier 
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neglects  or  refuses  to  construct  the  side-walk  for  ninety  days 
after  notice  thereof  to  be  sen-ed  on  such  owner,  or  his  or  her 
agent,  &c.  The  service  here  intended  is  personal  service.  When 
a  statute  requires  service  on  a  person,  it  means  'personal  service, 
unless  some  other  service  is  specified  or  indicated.  There  was 
no  personal  service  in  this  case  on  Hewes  or  his  agent.  I  also 
think  the  notice  was  insufficient,  but  it  is  not  necessary  to  con* 
sider  this."  A  case  where  this  question  seems  to  have  been 
carefully  considered  arose  in  North  Carolina,  under  the  act  pro- 
hibiting free  negroes  from  residing  within  that  state.  It  is  the 
case  of  the  State  v.  Samuel  Jacobs,  a  free  negro,  and  is  reported 
in  2  Jones^  Law  R,  52.  The  65th  section  of  the  111th  chapter 
of  the  revised  statutes  of  that  state  declares  that  "  It  shall  not 
be  lawful  for  any  free  negro  or  mulatto  to  migrate  into  this  state, 
and  if  he  or  she  shall  do  so  contrary  to  the  provisions  of  this  act, 
and  being  thereof  informed,  shall  not  within  twenty  days  there- 
after remove  out  of  this  state,  he  or  she  being  thereof  convicted, 
<kc.  shall  be  liable  to  a  penalty  of  $500.*'  The  county  court  of 
Richmond,  at  January  term,  1851,  made  an  order  that  the  sher- 
iff of  said  county  leave  a  written  notice  at  the  respective  dwell- 
ing houses  of  Samuel  Jacobs,  (and  thirteen  other  persons,) 
informing  said  persons  that  representations  had  been  made  to 
the  court  that  they  were  colored  persons  and  had  come  into  that 
state  contrary  to  law,  and  that  unless  they  left  the  state  within 
twenty  days  from  the  date  of  the  notice,  they  would  be  proceeded 
against  according  to  the  act  of  the  assembly.  At  the  next  term 
of  the  court,  in  April,  1851,  the  sheriff  returned  on  the  order 
that  he  had  executed  the  law,  by  leaving  copies  thereof  at  the 
dwelling  houses,  <kc.  of  the  persons  named.  The  county  court 
held  the  service  sufficient,  but  on  appeal  to  the  supreme  court 
they  reversed  the  judgment,  and  in  giving  their  opinion  say, 
"  We  think  it  is  clear  that  the  legislature  intended  that  the  in- 
formation which  it  directed  should  be  given  to  an  immigrating 
negro  should  be  communicated  to  him  personally  in  words  or  by 
writing.  The  act  is  a  highly  penal  one,  and  must  therefore  be 
construed  strictly.  The  proper  meaning  of  the  verb  to  inform, 
ia  this  connection,  is  to  make  known  to  by  word  or  writing.    That 
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this  information  was  intended  to  be  made  to  the  party  in  person 
is  evident  from  the  fact  that  so  short  a  time  as  twenty  days  only 
was  allowed  for  acting  upon  it.  The  time  is  short,  very  short, 
even  if,  upon  receiving  personal  notice,  he  has  the  whole  of  it  for 
the  purpose  of  making  his  preparations  for  removal.  The  leav- 
ing the  notice  at  his  house  presupposes  that  he  is  not  there  to  re- 
ceive it  in  person.  He  may  be  absent  from  home,  industriously 
engaged  at  work  for  some  employer,  or  he  may  be  on  a  journey  on 
some  lawful  errand  to  a  distant  part  of  the  same  or  to  an  adjoin- 
ing county,  and  may  not  return  until  the  greater  part,  if  not  the 
whole,  of  the  twenty  days  ^as  expired.  Would  it  be  just  that 
he  should  suffer  so  heavy  a  penalty  for  not  having  known  or  act- 
ed upon  a  notice  which  had  been  left  at  his  house  twenty  days 
before  ?     It  cannot  be  50." 

These  considerations  apply  with  great  force  and  propriety  to 
the  question  now  under  consideration.  These  policemen,  many 
of  them,  had  held  office  ever  since  the  organization  of  the  police 
force  in  Ais  city;  performed  laborious,  arduous,  difficult  and 
dangerous  duties  for  a  series  of  years  without  fault  or  accusa- 
tion J  and  the  legislature,  which  changed  the  governing  head  of 
this  force,  declare  that  they  shall  not  be  removed  unless  in  the 
manner  pointed  out  by  the  act  and  the  rules  and  regulations  of 
the  board.  Had  they  not  a  right  to  presume  that  they  would 
not  be  removed  without  personal  notice  to  them  ?  It  is  not  denied 
that  such  personal  notice  was  given  only  in  a  few  instances ; 
and  the  necessity  of  its  being  given  in  all  cannot  be  better  en- 
forced  than  by  the  reasoning  of  the  supreme  court  of  North  Car- 
olina, in  the  case  above  cited.  A  similar  principle  was  recog- 
nized in  the  case  of  Graham  v.  Sackett,  (6  B.  Mon.  146.)  The 
county  court  of  one  of  the  counties  in  Kentucky  removed  a  jailer 
without  notice  to  him.  An  appeal  was  taken  to  the  court  of  ap- 
peals, and  they  reversed  the  judgment  and  action  of  the  inferior 
court,  and  heldihat  it  was  a  fundamental  principle  recognized  in 
all  civilized  countries  that  no  man  could  be  proceeded  against 
without  notice,  and  that  personal  unless  a  different  mode  of  ser- 
vice was  prescribed.  At  page  161  the  court  says :  '^  It  has 
never  been  doubted  that  it  [the  power  of  removal]  was  a  judicial 
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power,  and  although  no  statute  has  prescribed  the  mode  of  pro- 
ceeding in  which  the  power  is  to  be  exercised,  the  court,  in  obe- 
dience to  the  great  principle  pervading  every  enlightened 
system  of  jurisprudence,  which  prescribes  that  the  individual 
whose  rights  are  to  be  affected  by  a  judicial  act  involving  the 
ascertainment  of  facts  against  him,  shall  have  an  opportunity  of 
defense,  has  uniformly  required  regular  charges  and  specifica- 
tions pointing  out  the  supposed  breaches  of  good  behavior,  and 
has  been  careful  that  the  accused  should  have/tiU  opportunity 
of  making  defense."  At  page  168  the  court  says,  "  That  what- 
ever informality  may,  in  the  absence  of  special  regulation  be 
allowable  in  the  mode  of  its  exercise,  no  order  or  judgment  can 
be  valid,  unless  the  record  shows  that  the  jailer  has  had  an 
opportunity  of  being  heard  in  his  defense,  and  that  the  court 
has  adjudged  him  guilty  of  neglect  or  breach  of  duty." 

It  seems  to  me,  therefore,  undeniable  and  beyond  all  contro- 
versy that  no  members  of  tlie  police  force,  doing  duty  as  such, 
and  by  the  act  made  members  of  the  metropolitan  police,  have 
been  legally  removed  from  office  unless  the  charges  have  been 
made  under  oath  when  not  preferred  by  a  commissioner,  gen- 
eral or  deputy  superintendent,  or  an  inspector,  stating  the  name 
and  residence  of  the  complainant,  and  unless  the  party  com- 
plained of  has  been  personally  notified  of  the  charges  prefer- 
red, and  if  he  made  denial  of  them,  bad  personal  notice  of  the 
time  and  place  of  trial.  After  the  most  careful  consideration 
which  I  have  been  able  to  give  to  this  case,  I  have  a  clear  con- 
viction that  these  conclusions  are  sound  and  sustained  by  prin- 
ciple and  authority. 

But  it  was  argued  before  me  with  great  earnestness  and  abil- 
ity by  the  counsel  for  the  board  of  police,  that  the  plaintiff  and 
the  others  who  have  been  removed,  never  were  members  of  the 
metropolitan  police,  had  never  submitted  themselves  to  the 
jurisdiction  of  the  board  of  police,  and  that  consequently,  they 
have  none  of  the  rights  or  privileges  of  a  policeman.  The  an- 
swer to  this  argument  seems  to  be  conclusive,  that  the  legisla- 
ture, who  had  the  power,  declared  that  they  were  members  of 
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the  metropolitan  police,  and  should  do  duty  therein  as  SQch, 
and  should  only  be  removed  therefrom  in  the  manner  already 
alluded  to  and  discussed.  Another  answer  is,  the  board  of  police 
has  recognized  them  as  such  by  issuing  orders  to  them,  enter- 
taining  charges  against  them,  and  proceeding  to  their  trial  and 
removal.  That  they  were  subject  to  the  jurisdiction  and  con- 
trol of  the  board  of  police,  I  have  no  doubt.  That  they  were 
bound  to  obey  all  the  lawful  orders  of  the  board  is  equally 
beyond  question,  and  if  they  did  not  comply  with  such  orders, 
it  was  in  the  power  of  the  board,  and  it  was  made  their  duty, 
to  prefer  charges  against  the  delinquents  and  proceed  to  their 
trial  and  removal  if  found  guilty.  With  their  discretion  and 
judgment  as  to  the  sufficiency  of  the  cause  for  removal,  neither 
this  court  nor  any  other  has  any  right  to  interfere  with,  controU 
revise  or  reverse.  The  law  has  made  them  the  sole  judges  of 
the  cause,  and  so  long  as  they  proceed  in  accordance  with  law 
.  their  action  is  final  and  conclusive.  But,  on  the  assumption 
that  those  persons  who  have  been  thus  removed,  never  became 
members  of  the  new  police,  did  not  the  resolution  of  October 
9  confer  upon  them  the  office  ?  I  see  no  provision  of  the  stirtute 
as  to  the  manner  of  the  appointment,  or  any  restriction  upon 
the  board  prohibiting  them  from  appointing  a  large  number  at  a 
time,  by  resolution.  That  resolution,  as  we  have  seen,  declares 
that  such  of  the  police  force  as  have  not  been  dismissed  from 
the  police  in  conformity  to  law,  be  and  th«y  are  hereby  declared 
to  be  of  the  metropolitan  police  of  this  city,  and  entitled  to  do 
duty  and  to  be  paid  as  such. 

It  is  apparent  from  the  action  of  the  board  that  they  sup- 
posed that  some  of  the  old  police  force  had  been  dismissed  not 
in  conformity  to  law,  and  all  such  they  declared  should  be  po- 
licemen. They  proceeded  to  appoint  a  committee  to  take  testi- 
mony and  ascertain  particularly  who  had  been  thus  dismissed, 
and  to  report  their  names  to  the  board.  It  is  in  proof  before 
me  that  this  committee  are  now  engaged  in  the  discharge  of 
their  duties,  and  I  cannot  but  assume  that  all  who  have  not 
been  regularly  removed,  will,  under  this  resolution,  be  recog- 
nized as  policemen  and  put  on  duty  as  such. 
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The  resolutioQ  meane  this,  as  I  read  it.  It  was  said  on  the 
argument  that  such  was  not  the  intention  of  the  board  in  adopt^^ 
ing  it.  I  am  bound  to  regard  it  as  meaning  what  it  says ;  and 
if  the  position  is  sound,  which  I  do  not  concur  in,  that  these 
men  were  not  policemen  by  right  of  the  act,  then  it  may  be  ar>- 
gued  with  great  force,  they  were  made  such  by  the  passage  of 
this  resolution.  In  the  view  I  have  taken  of  this  case  it  is  not 
necessary  to  decide  that  point.  But  is  it  not  a  condonation  or 
waiver  by  the  board,  of  any  neglect  or  violation  of  duty  by 
these  men,  of  which  it  was  supposed  they  had  been  guilty  7 
The  board  has  the  power  to  say  whether  they  will  proceed  to  try 
and  remove  these  men,  or  will  forgive  the  offense  and  place  them 
on  duty.  It  seems  to  me  that  they  have  said  this  by  the  adoption 
of  this  resolution,  if  I  correctly  understand  its  purport  and 
meaning,  and  that  the  persons  therein  referred  to  were  acquit- 
ted by  the  board  of  any  previous  offense,  if  any  had  been  com- 
mitted. I  am  at  a  loss  to  give  any  other  meaning  or  effect  to 
this  action  of  the  board. 

If  I  am  correct,  therefore,  in  either  of  the  positions,  that  the 
policemen  removed,  upon  whom  personal  notice  was  not  served) 
and  against  whom  charges  were  not  preferred  under  oath,  were 
not  removed  and  still  continue  policemen  $  or,  if  they  never 
were  policemen  under  the  act  until  appointed,  and  if  they  were 
appointed  by  the  action  of  the  board  on  the  9th  of  October,  it 
follows  that  the  full  number  authorized  by  law  and  the  action 
of  the  board  of  supervisors,  are  now  in  office,  and  that  the  board 
of  police  cannot  legally  appoint  any  more,  beyond  the  number 
thus  authorized. 

The  plaintiff  prays  for  an  injunction  restraining  such  ap- 
pointments, which  he  says  are  threatened,  on  the  ground  that, 
as  a  tax-payer,  he  wilf  be  charged  with  a  portion  of  the  moneys 
to  be  raised  to  pay  the  salaries  of  the  persons  so  appointed. 
If  the  number  authorized  by  law  is  now  in  office,  additional  ap* 
pointments  beyond  that  number  would  be  Simply  void,  and  con- 
fer no  right  or  title  to  the  office  upon  the  appointee,  or  any 
claim  for  salary  or  compensation  for  services  rendered  in  pursu- 
ance of  such  appointment 
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The  plaintiff  cannot,  therefore,  upon  his  own  showing,  by  any 
possibility  be  damnified,  and  his  claim  for  an  injunction  to  re- 
strain an  act  which  can  do  him  no  injury,  is  untenable. 

The  motion  for  an  injunction  is  therefore  denied. 

[New  Tore  Special  Term,  December  2,  1857.    X7avir«,  Jostioe.] 


The  People  ear  rel  John  S.  Giles  vs.  A.  C  Flagg. 

The  geetioD  of  the  code  authorizing  an  extra  allowance  to  a  party  by  way  of 
costs,  18  not  applicable  to  an  action  in  the  nature  of  a  quo  warranio,  brought 
to  try  the  title  to  an  office. 

It  is  only  applicable  in  actions  for  money,  or  something  having  a  pecnniaxy 
value,  upon  which  the  rate  per  cent  allowed  can  be  calculated. 

To  deprive  a  plaintiff  of  the  ri^ht  to-an  extra  allowance,  on  the  ground  that  the 
testimony  introduced  in  support  of  his  claim  was  untrue,  and  henoe  that  the 
prosecution  was  unfairly  conducted,  three  fkcts  must  be  shown :  1.  The  ud- 
truthfulncss  of  the  testimony ;  2.  The  intent  of  the  witness  to  testify  fiilsely ; 
and  8.  The  guilty  knowledge  and  complicity  of  the  plaintiff. 

THIS  was  an  appeal  from  an  order  made  at  a  special  term, 
making  an  allowance  of  $450,  to  the  defendant,  by  way  of 
costs.  The  action  was  in  the  nature  of  a  quo  warranto^  and 
was  brought  to  try  the  title  to  the  office  of  comptroller  of  the 
city  of  New  York. 

A.  L,  Jordan,  for  the  motion. 

S.  J,  THlden,  and  A.  H,  Green,  opposed. 

Bp  the  Court,  Peabody,  J.  The  allotrance  can  only  be  made 
nnder  §  808  of  the  code,  which  proyides  that  an  allowance  of  not 
more  than  ten  per  cent  on  the  recovery  or  claim  for  an  amount 
not  exceeding  $500,  and  not  more  than  five  per  cent  for  any  ad- 
ditional amount,  may  be  made  in  any  case  where  the  prosecution 
or  defense  has  been  unreasonably  or  unfairly  conducted.  If  a  pros- 
ecution or  defense  has  been  unreasonably  or  unfairly  conducted, 
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an  allowance  may  properly  be  made.  That  allowance,  however, 
must  be  within  a  certain  limit,  and  must  not  exceed  the  rate 
per  cent  of  the  amount  of  the  claim  or  recovery.  Two  things  then 
must  be  judicially  ascertained,  to  warrant  the  allowance  of  any 
particular  sum.  First.  The  conduct  of  the  prosecution  or  de- 
fense, and  that  it  was  unreasonably  or  unfairly  conducted ; 
Second.  The  amount  of  the  recovery  or  claim.  And  first,  has 
this  suit  been  unfairly  or  unreasonably  prosecuted  ?  The  thing 
which  the  plaintiff  sought  to  recover  in  this  suit,  was  the  office 
of  comptroller  of  the  city  of  New  York.  The  defendant  was 
in  the  office,  performing  the  duties  of  it,  and  the  plaintiff  here- 
in claimed  that  he  was  wrongfully  there,  by  reason  of  an  errone- 
ous return  of  the  number  of  votes  received  by  him  from  a  certain 
district  of  the  city ;  the  numl^ers  received  by  the  defendant 
and  relator,  respectively,  having  been,  as  they  said,  transposed 
80  that  those  received  by  each  were  credited  to  the  other.  They 
also  claimed  that  the  relator  was  the  person  duly  elected,  and 
that  the  error  made  in  the  returns  being  corrected,  those  facts 
would  appear.  On  the  trial  the  plaintiffs  called  several  witnesses 
who^  swore  to  the  condition  of  the  votes  claimed  by  them  ;  ac- 
cording to  whose  testimony  the  defendant  was  not  entitled  to 
the  office,  and  the  relator  was  duly  elected  to  it.  These  wit- 
nesses were  contradicted,  however,  by  the  defendant's  witnesses, 
and,  as  the  result  of  the  suit  proved,  their  testimony  was  shown 
to  be  untrue  in  fact.  The  untruthfulness  of  the  testimony  of 
the  witnesses  for  the  plaintiff  is  the  principal  ground  of  the 
charge  of  unfairness  or  unreasonableness  in  the  conduct  of  the 
prosecution.  It  is  insisted  that  the  testimony  was  intentionally 
untrue,  and  hence  that  the  prosecution  was  unfairly  conducted. 
Of  course  the  argument  is,  that  the  plaintiffs,  or  those  having 
charge  of  the  prosecution,  knew  or  at  least  believed  this  evi- 
dence to  be  untrue,  and  that  the  conduct  of  the  prosecution 
was  unfair  in  attempting  to  accomplish  its  purposes  by  the  use 
of  it.  The  testimony  may  have  been  untrue  in  point  of  fact 
and  the  witnesses  even  have  been  entirely  free  from  intentional 
untruth.  The  witnesses  may  have  been  guilty  of  intentional 
untruth  and  the  party  entirely  innocent  of  it ;  and  to  make 
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the  facts  applicable  to  this  question,  three  propositions  tniiat 
probably  be  established.  (1.)  The  nntrathfalness  of  the  teati- 
monj ;  (2.)  The  intent  of  the  witnesses  to  testify  falsely  ;  and 
(3.)  The  guilty  knowledge  and  complicity  of  the  plaintiffs.  The 
falsity  or  untruth  of  the  testimony  was  found  by  the  jury,  it  ia 
said,  and  for  the  purposes  of  this  motion  perhaps  their  finding 
should  be  deemed  sufficient  to  establish  this  first  proposition. 
The  intent  of  the  witnesses  is  the  next.  The  facts  to  which  they 
testified  were  apparently,  and  as  they  said,  within  their  own 
personal  knowledge,  and  if  it  be  impossible,  beyond  a  reason- 
able doubt,  that  they  could  have  erred  innocently  respecting 
them,  we  must  consider  their  guilty  intent  proved ;  otherwise 
not.  In  my  judgment  it  is  not  difficult  to  believe  that  they 
may  have  made  an  unintentional  mistake,  which  would  leave 
them  innocent  in  their  statements,  even  assuming  their  state- 
ments to  be  erroneous  ;  but  it  is  not  necessary  to  dwell  on  this 
point,  as  the  result  of  thiSi  motion  does  not  depend  on  it. 

The  third  proposition  necessary  to  the  support  of  this  point 
is -the  guilty  knowledge  or  complicity  of  the  plaintiffs  or  their 
agents  ;  and  the  proposition  is  so  extravagant  that  I  shrink  from 
the  consideration  of  it.  The  plaintiffs  themselves,  (the  state)  of 
course  could  not  have  been  guilty  either  of  subornation  of  perjury 
or  as  accessories  to  that  crime.  But  their  agents  and  those  hav- 
ing charge  of  the  prosecution  could  have  beeld ;  and,  to  author- 
ize the  finding  in  favor  of  the  defendant  on  this  motion,  must 
have  been.  This  is  the  necessity  of  the  argument  of  the  de- 
fendant ;  and  such  a  fact  is  not  lightly  to  be  presumed.  If  the 
prosecution  was  unfairly  conducted  in  the  use  of  that  testimony 
because  it  was  untrue,  it  must  have  been  so  for  the  reason  that 
the  prosecution  knew  its  untruth  ;  for  the  use  of  it  would  not 
otherwise  have  been  unfair.  The  prosecution,  as  I  have  said, 
was  necessarily  conducted  by  the  attorney  general  and  such 
counsel  and  agents  as  he  might  call  to  his  aid ;  in  this  case, 
gentlemen  of  eminent  position  both  professionally  and  person- 
ally. To  pass  over  the  insinuation  of  the  elevated  character  of 
these  representatives  of  the  state,  however,  a  momentary  glance 
at  the  matters  themselves  which  were  the  subject  of  th«  evi- 


NEW  YORK-KOVEMBER,  1867.  665 

The  People  «.  Flagor. 

dence  may  not  be  unprofitable.  ^They  are  ceiiiain  facta  and 
circumstances  attending  the  canvassing  of  the  voted,  and  pre- 
paring the  returns  for  a  particular  district  of  this  city  at  or 
about  the  time  of  the  election  in  1855.  There  is  not  a  word 
of  evidence  given  or  offered  tending  to  show  that  any  mortal 
connected  with  the  prosecution  had  or  could  have  had  any  per- 
sonal knowledge  of  any  one  of  them,  or  even  was  informed  of 
them  by  persons  whom  they  ought  to  have  believed,  and  if  we 
are  to  find  that  any  one  had,  we  must  find  it  from  the  probability 
arising  from  the  intrinsic  nature  of  the  case.  And  what  is  the 
probability  that  these  gentlemen  had  personal  knowledge  or 
reliable  information  of  those  scenes?  As  I  have  said,  there  is  , 
no  external  evidence  on  the  subject ;  and  there  is  certainly  as 
little  arising  from  the  nature  of  the  facts  themselves.  Under 
the  circumstances  we  cannot  assume  or  infer  that  they  knew  or 
were  guilty  of  any  fault  in  being  ignorant  of  the  truth  of  the 
controverted  facts.  But  it  may  be  said  that  although  the  peo- 
ple in  their  sovereign  character  are  the  plaintiffs,  and  their 
counsel  are  by  law  charged  with  the  conduct  of  their  litigation, 
still  it  is  the  practice  to  allow  the  relator  to  conduct  a  suit  of 
this  kind,  and  that  we  ought  in  the  absence  of  evidence,  to  take 
cognizance  of  this  fact.  Suppose,  for  the  sake  of  the  argu- 
ment, that  we  do  assume  this  suit  to  have  been  conducted  by 
the  relator  instead  of  the  plaintiffs,  in  what  respect  is  the 
above  reasoning  inapplicable  ?  All  that  we  know  of  the  rela- 
tor from  this  case  is,  that  he  was  a  candidate  and  had  a  very 
large  vote  for  the  office  of  the  highest  pecuniary  trust  connect- 
ed with  the  government  of  the  city  of  New  York  ;  and  is  there 
any  reason  to  believe  that  the  witnesses  introddced  by  him 
committed  perjury,  or  if  they  did,  shall  we  assume,  in  the  ab- 
sence of  all  evidence  on  the  subject,  that  he  or  his  agents  in 
conducting  this  litigation,  knew  it,  and  were  guilty  of  moral 
perjury  in  the  use  of  their  testimony  with  such  knowledge? 
Are  the  facts  themselves  of  a  nature  to  render  it  at  all  proba- 
ble, in  the  absence  of  all  evidence. on  the  subject,  that  he  or 
his  agents  in  this  suit  knew  whether  this  testimony  was  or 
wa9  not  true  ?    How  could  they  ?    There  is  not  the  least  prob- 
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ability,  not  to  say  evidence  (which  alone  would  justify  action  of  the 
court)  that  he  actually  knew  any  thing  on  the  subject  one  way 
or  the  other.  There  is  no  good  reason  for  imputing  any  com- 
plicity with  this  false  testimony  to  the  prosecution,  by  whom- 
soever conducted ;  none  whatever  more  than  occurs  in  any  case 
where  evidence  is  given  which  the  jury  decline  to  believe;  which 
is  in  effect  finding  that  the  weight  of  evidence  in  their  opinion  is 
against  it ;  or  at  most  that  it  is  untrue  ;  not  that  even  the  wit- 
nesses themselves  knew  it  to  be  so ;  and  much  less  that  the  party 
introducing  it  knew  or  had  the  means  of  knowing  that  it  was 
BO.  On  the  contrary,  the  fact  that  the  witnesses  on  whom  the 
plaintiffs  relied,  testified  untruly,  goes  to  explain  the  error  of 
the  plaintiffs — shows  how  they  were  misled  into  bringing  the 
suit  by  erroneous  information  in  the  premises,  and  tends  strong- 
ly to  free  them  of  all  suspicion  of  wantonly  bringing  it  without 
suflScient  grounds  to  justify  it,  in  their  judgments.  It  justi- 
fies them  in  bringing  it,  and  I  see  nothing  in  it  at  all  tending 
to  inculpate  either  the  plaintiffs  or  the  relator,  whichever 
may  have  had  charge  of  the  prosecution,  but  quite  the  reverse ; 
its  tendency  is  manifestly  to  exculpate  the  practical  plaintiff 
whoever  he  may  have  been.  The  allowance,  if  made,  would  to 
be  sure  be  recovered  against  the  relator,  but  the  facts  author- 
izing it  are  not  therefore  to  be  deemed  more  probable  and  re- 
quire less  evidence  to  sustain  them ;  still  less  are  they  to  be 
inferred,  as  in  this  case,  without  evidence.  The  state  also  is 
liable  for  it  if  the  relator  make  default  in  payment,  and  is  w 
the  habit  of  paying  in  such  cases. 

Second.  The  amount  of  the  claim  in  this  case  is  not  easily 
to  be  ascertained,  and  we  see  no  way  in  which  it  can  be  ascer- 
tained. The  allowance  must  not  be  more  than  a  proportionate 
amount  of  the  claim.  Ten  per  cent,  or  five  per  cei\t,  of  the 
amount  or  value  of  the  office  of  comproller  for  a  certain  time  tf 
not  a  matter  which  we  know  how  to  compute  or  ascertain.  The 
amount  of  the  salary  for  the  time,  can  be  ascertained,  to  be  sure, 
but  that  is  not  the  principal  object  of  the  action.  The  office  ifl 
what  is  claimed.  The  salary  is  but  an  incident :  and  even  that 
is  to  be  had  only  as  compensation  for  services  to  be  rendered. 
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No  rate  per  cent  can  be  fixed  in  a  suit  of  this  kind,  and  the 
statute  authorizing  an  allowance  is  therefore  not  applicable  to 
it.  It  is  only  applicable  in  a  suit  for  money,  or  something 
having  pecuniary  value,  upon  which  the  rate  allowed  can  be 
calculated. 

The  order  appealed  from  must,  therefore,  be  reversed  with 
costs. 

[New  Tork  General  Term,  NoTember  2,  1857.    Miichdl,  Roosevelt  and 
Peabody,  Justices.] 


McBride  vs.  The  Farmers*  Bank  of  Salem. 

Wbere  a  bank  receives,  fVom  another  bank,  promissory  notes  of  third  persons, 
for  collection  merely,  which  notes  are  subsequently  paid  by  the  makers,  the 
bank  so  receiving  the  notes  not  parting  with  any  property,  giving  any  credit, 
relinquishing  any  security  or  assummg  any  burthen  or  responsibility  on  the 
faith  of  the  notes,  cannot  retain  the  same,  or  their  proceeds,  as  against  the 
true  owner,  on  account  of  a  balance  due  to  it  from  the  bank  transmitting  such 
notes. 

And  it  is  immaterial  whether  the  collecting  bank,  at  the  time  of  receiving  the 
notes,  supposed  the  same  belonged  to  the  transmitting  bank,  or  not ;  provided 
no  action  has  been  taken  or  omitted  on  the  strength  of  that  belief,  if  enteitainod. 

To  justify  the  receiving  bank  in  retaining  the  proceeds  of  Uie  notes,  a  credit 
must  have  been  given  on  the  strength  of  the  particular  notes,  or  their  proceeds. 

MOTION  for  judgment  on  a  verdict  for  the  plaintiiT,  subject 
to  the  opinion  of  the  court  The  facts  were,  that  the  Far- 
mers' and  Mechanics'  Bank  of  Hartford  owned  certain  notes 
made  b;  Paul  &  Pritchard,  to  the  amount  of  about  $1600,  which 
they  sent  for  collection  to  the  Canal  Bank  of  Cleveland,  (Ohio,) 
and  the  latter  sent  them  for  the  same  purpose  to  the  defendant, 
the  Farmers'  Bank  of  Salem,  to  whom  they  were  duly  paid  by 
the  makers.  The  letter  enclosing  the  notes  to  the  Bank  of  Sa- 
lem stated  that  they  were  sent  ^'  for  collection  and  credit"  of  the 
Canal  Bank,  and  directed  the  cashier  of  the  Bank  of  Salem  to 
^  remit  exchange  for  them  when  paid,  latter  at  current  rates." 
Before  the  payment  of  them  the  Canal  Bank  of  Cleveland  failed 
and  became  insolvent,  owing  the  defendants  money,  and  the  de- 
Vol.  XXV.  83 
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fendants  claimed  to  hold  tbe  proceeds  of  these  notes  on  account 
of  the  debt  due  them  from  the  Canal  Bank  of  Cleveland.  The 
Farmers'  and  Mechanics'  Bank  of  Hartford  assigned  their  claim 
to  the  money  to  the  plaintiff,  who  brought  this  action  for  it 

E.  Terrpf  for  the  plaintiff. 

F.  F.  Marbury,  for  the  defendants. 

Bp  the  Court,  Peabody,  J.     The  facts  in  this  ease  whieh 
seem  to  us  material  being  stated,  and  the  others  deemed  imma* 
terial  being  excluded,  the  case  is  easily  decided.     The  transac- 
tion between  the  Farmers'  and  Mechanics'  Bank  and  the  Canal 
Bank  of  Cleveland  was  a  transmission  and  delivery  of  the  notes 
for  collection  merely,  and  the  transaction  between  the  Canal 
Bank  and  the  defendants  was  a  transmission  and  delivery  for  the 
purpose  of  collection  merely.    The  notes  were  received  and  trans- 
mitted by  the  Canal  Bank  as  agents  of  the  Farmers'  and  Me- 
chanics' Bank ;  and  when  the  Bank  of  Salem  received  them  they 
became  the  agents  of  the  owners,  whoever  they  might  be.    There 
is  no  controversy  about  the  facts  of  these  transactions.    It  is 
agreed  on  all  hands  that  the  notes  were  delivered  in  both  cases 
for  the  purpose  of  collection  merely.     The  Canal  Bank  had  no 
right  to  the  notes  or  their  proceeds,  as  against  the  Farmers' 
and  Mechanics'  Bank.     There  is  no  pretense  that  it  had.     The 
Bank  of  Salem  had  no  right  to  the  notes  or  their  proceeds,  ex- 
cept as  general  creditors  of  the  Canal  Bank,  and  when  it  is 
recollected  and  conceded  that  the  Canal  Bank  had  no  right  or 
claim  to  them  or  their  proceeds,  it  seems  clear  that  the  Bank  of 
Salem  could  have  none ;  and  we  might  well  stop  here.    But  the 
defendant  insists  that  having  received  those  notes  from  the  Ca- 
nal Bank,  its  debtor,  without  any  knowledge  that  they  did  not 
belong  to  it,  it  was  authorized  to  treat  them  as  the  property  of 
the  Canal  Bank.     So  it  was,  perhaps,  until  informed  to  the  con- 
trary ;  and  if  it  had  in  ignorance  of  the  fact  done  any  thing, 
parted  with  any  property,  given  any  new  or  extended  any  old 
credit^in  short,  if  it  had  been  induced  by  the  opinion  that  the 
Canal  Bank  owned  them  to  do  any  thing  by  which  it  might  ana- 
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tain  I088,  it  would  perhaps  be  heard  to  say  that  to  that  exteot  it 
had  claims  greater  than  the  Canal  Bank  had.  Bat  there  is  no 
pretense  that  the  defendant  ever  parted  with  any  thing,  gavie 
any  credit,  relinquished  any  security,  or  assumed  any  burthen 
or  responsibility  on  the  faith  of  those  notes.  The  evidence  is 
that  it  did  not.  There  are  cases  in  which  a  party  acting  under 
an  erroneous  impression  in  respect  to  the  ownership  of  negotia- 
ble paper  may  acquire  greater  rights  to  it  than  the  party 
with  whom  he  deals,  but  these  cases  occur  only  when  the  party 
has  been  induced  to  do  or  omit  some  act  on  the  strength  of  the 
erroneous  impression,  from  which  he  may  sustain  loss,  unless  he 
is  allowed  to  hold  the  parties  to  the  truth  of  t^  appearances  or 
representations  by  which  he  was  induced  to  act*  or  refrain.  The 
first  step  towards  establishing  a  right  of  this  kind  is  to  show 
that  the  party  will  be  in  danger  of  sustaining  loss  if  he  be  not 
permitted  to  enjoy  all  the  rights  he  fancied  he  was  acquiring^ 
and  that  such  loss  will  arise  from  his  being  misled  by  appear- 
ances or  representations.  A  bona  fide  holder  of  negotiable 
paper  for  value  without  notice  of  any  defect  in  the  title  to,  or^ 
the  validity  of  it,  is  often  protected  against  defenses  to  which  the 
paper  would  have  been  subject  in  the  hands  of  the  person  from 
whom  he'^received  it ;  but  this  is  on  the  ground  that  he  will 
otherwise  be  liable  to  suffer  from  the  mistake  or  misapprehen- 
sion ;  never  unless  there  is  at  least  a  chance  that  he  will  so 
suffer.  There  is  no  pretense  in  this  case  that  the  defendant 
will  be  worse  off  if  he  pays  the  plaintiff  the  proceeds  of  these 
notes  than  it  would  have  been  if  it  had  never  I^ad  or  seen  them. 
The  Canal  Bank  owed  the  defendant  money  when  it  received 
them.  The  debt  is  no  larger  now.  No  new  credit  was  given 
afterwards,  and  no  change  was  caused  as  to  the  rights  or  condi- 
tion of  the  parties,  by  the  receipt  of  these  notes,  or  after  the 
receipt  of  them  and  on  the  faith  of  them.  It  follows  very  natu- 
rally and  certainly  that  the  defendants  can  take  no  better  or 
greater  rights  to  them  than  their  transferor  had.  But  the 
defendant  not  only  was  not  misled  to  any  act  by  which  it  may 
suffer,  but  it  was  not  led  by  any  evidence  on  which  they  had  a 
right  to  rely,  to  entertain  even  speculatively  an  erroneous 
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opinion  as  to  the  title  of  the  Canal  Bank.  That  bank  never  pre- 
tended to  be,  or  acted  as  owner  of  the  paper.  There  is  no  cir- 
cumstance connected  ^'ith  the  transaction  calculated  to  lead  to 
that  opinion;  and  even  if  the  defendant  had  snbseqnently  giv- 
en credit  to  the  Canal  Bank,  it  could  not,  under  the  circum- 
Btances,  sustain  any  pretense  that  it  had  been  misled  into  the 
act  bj  an  opinion,  justified  by  any  thing  in  the  case,  that  the 
Canal  Bank  owned  them.  Moreover,  it  is  not  material  if  it  did 
(indulging  in  conjectures  and  speculations  as  vague  and  unsup- 
ported by  evidence  as  those  in  which  natural  persons  sometioies 
indulge)  suppose  that  the  Canal  Bank  owned  them ;  for  the  Ca- 
nal Bank  did  not  attempt  or  pretend  to  give  the  defendants  any 
rights  in,  or  title  to,  them  ;  and  the  rights  of  the  defendants  to 
the  notes  would  not  have  been  greater  than  the  Canal  Bank  at- 
tempted to  give,  even  though  the  Canal  Bank  had  had  the  power 
to  give  greater  rights.  The  paper  was  sent  toJ;he  defendants  Jbr 
collection  merely,  and  if  it  had  been  owned  by  the  Canal  Bank, 
the  defendants  would  not  have  acquired  any  other  right  to  it 
than  that  of  collecting  it  as  the  agent  of  the  Canal  Bank,  and 
even  this  could  have  been  withdrawn  at  any  time.  . 

The  defendant  has  received  money  belonging  to  the  Farmers* 
and  Mechanics'  Bank  of  Hartford.  It  must  pay  it  over  to  the 
latter  or  its  assignee.  The  plaintiff  is  the  assignee  and  is  enti- 
tled to  recover  it.  Whether  the  defendant  thnug]^  the  notes 
belonged  to  the  Farmers'  and  Mechanics'  Bank  or  not,  and  int 
did,  whether  it  was  authorized  to  think  so  from  what  occurred, 
are  questions  not  necessary  to  be  decided.  No  consequences 
have  followed  from  such  belief  if  it  was  entertained.  No  action 
has  been  taken  or  omitted  on  the  strength  of  it ;  and  the  fact 
of  its  existence,  unless  it  had  some  practical  effect,  is  entirely 
unimportant. 

The  authorities  cited  on  the  argument,  in  opposition  to  this 
view,  relate  to  cases  where  the  party  receiving  the  paper  had 
reason  to  believe,  and  did  believe,  that  it  belonged  to  the  party 
from  whom  he  received  it  and  had  given  some  kind  of  credit  on 
the  strength  of  that  opinion,  and  the  question  was  whether  the 
appearances  or  representations,  by  which  the  party  had  been 
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mialed,  were  such  as  would  entitle  him,  by  reason  of  the  damage 
he  would  otherwise  sustain,  to  hold  the  owner  responsible  for 
them.  Neither  the  misrepresentations,  or  delusive  appearances, 
nor  the  credit  on  the  strength  of  them,  appear  to  have  occurred 
in  this  case.  The  case  of  The  Bank' of  the  Metropolis  v.  The 
New  England  Bank,  reported  1  HowardCs  S.  C.  R,  and  again 
6  Howard^  212,  was  very  much  like  this,  and  the  decision  in 
that  case  may  not  be  in  harmony  with  what  we  have  said  above. 
In  that  case  the  supreme  court  of  the  United  States  said  that  if 
the  Bank  of  the  Metropolis  received  the  notes  from  the  Com- 
monwealth Bank  under  circumstances  which  authorized  it  to  be- 
lieve that  they  belonged  to  the  latter,  and  had  no  notice  to  the 
contrary,  and  if  between  them  balances  were  from  time  to  time 
allowed  to  remain,  to  be  met  by  the  proceeds  of  paper  deposited 
or  expected  to  be  transmitted  in  the  usual  course  of  business 
between  them,  then  the  Bank  of  the  Metropolis  was  entitled  to 
retain  for  the  amount  due  on  the  settlement  of  the  account. 
When  it  came  before  the  same  court  again  in  6  Howaiti,  how- 
ever, they  added,  that  even  under  those  circumstances  the  bank 
would  not  be  entitled  to  retain  it,  unless  credit  was  given  to  the 
Commonwealth  Bank,  or  balances  were  suffered  to  remain  in  its 
hands  to  be  met  by  the  paper  transmitted  or  expected  to  be 
transmitted  in  the  usual  course  of  dealings  between  the  two. 
The  language  of  this  decision  seems  to  look  to  a  credit  given 
upon  the  strength  of  the  paper,  and  so  far  we  agree  with  it ;  but 
it  also  seems  to  say  that  credit  given,  like  a  mere  delay  of  collec- 
tions, upon  the  strength  of  an  expectation  that  such  paper  might 
in  the  course  of  business  be  transmitted  for  collection,  would 
authorize  the  Bank  of  the  Metropolis  to  retain  the  money  against 
the  real  owner,  and  in  this  we  do  not  concur  with  that  learned 
court.  That  is  not,  we  are  satisfied,  the  law  of  this  state.  On 
the  contrary,  to  justify  the  creditor  bank  in  withholding,  by  the 
law  of  this  state  a  credit  must  have  been  given  on  the  strength 
of  the  particular  paper  in  question  or  its  proceeds. 
The  plaintiff  is  entitled  to  judgment  on  his  verdict. 

[New  ToRK  General  Term,  November  2, 1867.    hfiiekdl,  CUrkw  tad . 
hiif,  JoBtices.] 


»b( 


802  OASES  IN  THE  SUPREME  COURT. 


Mitt         jMtft* 

p  89Mig'666;  BoBERTs  VS.  The  Albany  and  West  Stockbrio<»e  Bail 
"'""'^"'""^  Road  Gompant. 

Upon  the  comroeDoemeDt  of  a  creditor's  suit,  the  plaiotiffs  therein  obtain  a  Ikn 
on  all  the  choses  in  action  of  the  judgment  debtor.  All  the  title  the  jadgment 
debtor  has,  or  can  assign  to  another,  is  subject  to  that  lien. 

Hence  if,  ador  he  has  executed  an  assignment  of  his  pnvperty  to  a  receirer  ap- 
pointed in  the  creditor's  suit,  the  jadgment  debtor  becomes  a  bankrupt,  the 
receiver  has  a  title  superior  to  that  of  the  general  assignee  in  bankmptpy ;  and 
bis  release  of  a  debt  owing  to  the  bankrupt  will  discharge  the  debtor,  so  that 
neither  the  general  assignee  in  bankruptcy  nor  any  purchaser  from  him,  can 
sustain  an  action  to  recover  the  debt 

«  A  PFEAL  from  a  judgment  entered  upon  the  report  of  a 

JLi.  referee.  F.  T.  Hayes  and  others,  having  obtained  a  judg- 
ment against  John  Butter,  filed  a  creditor's  bill  against  him  on 
the  1st  of  November,  1842,  and  obtained  an  injunction  restrain- 
ing him  from  disposing  of  his  property.  A  receiver  was  also 
appointed.  On  the  24th  of  November,  1842,  Butter  made  the 
usual  assignment  of  his  property  to  the  receiver.  Butter,  at  the 
time  of  the  filing  of  the  creditor's  bill,  had  a  claim  against  the 
defendants.  In  December,  1844,  the  receiver  demanded  pay- 
ment from  the  defendants  of  the  sum  claimed,  and  having  ad- 
justed the  amount  at  $1000,  received  that  sum  from  them,  exe- 
cuted a  discharge  to  them,  and  gave  them  an  indemnity  against 
any  claim  of  the  general  assignee  in  bankruptcy  of  Butter. 
The  amount  then  due  on  the  Hayes  judgment  was  $628.  On 
the  9th  of  November,  1842,  eight  days  after  the  creditor's  bill 
was  filed  and  the  action  commenced.  Butter  petitioned  for  his 
discharge  as  a  bankrupt.  On  the  9th  of  December,  in  the 
same  year,  the  decree  in  bankruptcy  was  passed,  and  Butter 
received  his  discharge  in  April,  1843.  On  the  22d  of  February, 
1847.  the  general  assignee  in  bankruptcy  sold  the  claim  of  But- 
ter against  the  defendants,  at  auction ;  the  plaintifiT  becoming 
the  purchaser.  This  action  was  brought  to  enforce  the  claim. 
The  referee  reported  in  favor  of  the  defendants,  and  the  plain- 
tiff appealed. 
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Roberts  v.  Albany  and  West  Stockbridge  R.  R.  Co. 
jDhn  Cookj  for  the  appellant. 

S.  D.  Van  Schaick^  for  the  respondents. 

By  the  Court,  Mitchell,  F.  J.  As  soon  as  the  judgment' 
creditor's  suit  was  instituted,  the  plaintiffs  in  that  suit  obtained 
a  lien  on  all  the  choses  in  action  of  Rutter.  All  the  title  he 
had  was  subject  to  that  lien  ;  all  that  he  could  pass  was  subject 
to  it.  W4ien  the  receiver  was  appointed  (whether  Butter  as- 
signed to  him  or  not)  he  acquired  the  title  to  those  choses  in 
action,  which  Rutter  had  when  the  action  was  commenced.  In 
contemplation  of  law  the  title  vested  in  the  court  when  the 
action  was  commenced,  and  passed  as  from  that  date,  to  the 
receiver.  The  right  of  Rutter  or  his  creditors,  after  the  assign- 
ment, was  only  to  any  surplus  that  might  be  realized  from  the 
sales  of  the  debtor's  assets  beyond  the  amount  payable  to  the 
complainants  in  the  creditors'  suit.  That  right  the  present 
plaintiff  may  still  have  against  the  receiver ;  but  as  the  receiver 
had  power  to  collect  the  whole  debt,  his  settlement  of  the  same 
discharged  the  defendants  from  any  liability  to  Rutter  or  his 
assignees>;  no  fraud  in  the  settlement  being  imputed. 

When  Rutter  presented  his  petition  for  his  discharge  in  bank- 
ruptcy, eight  days  after  the  creditors'  bill  was  filed,  he  could 
make  no  assignment  or  surrender  of  property,  in  that  proceed- 
ing, except  such  as  was  subject  to  the  previous  transfer  of  title 
which  was  effected  by  the  creditors'  bill.  He  could  make  no 
greater  assignment  voluntarily,  and  a  bankrupt  can  pass  no 
greater  title  to  his  assignee  in  bankruptcy  than  he  can  pass  to 
a  private  person,  (unless  the  case  of  a  previous  assignment  in 
favor  of  creditors  be  an  exception.)  He  can  do  only  what  he  is 
required  to  do — surrender  his  own  property ;  not  that  to  which 
others  have  acquired  a  title  from  him.  The  right  of  the  com- 
plainant in  a  creditor's  bill  is  sometimes  called  a  lien,  but  it 
gives  an  immediate  right  to  have  a  transfer  of  the  defendant's 
property  made  to  a  receiver.  So  that  as  between  the  receiver 
and  a  subsequent  assignee,  the  title  to  the  property  itself  passes 
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to  the  receiver,  and  from  the  judgment  debtor.  The  jadgment 
debtor  may  assign  his  title  subject  to  the  receiver's  title^  bat 
he  cannot  thus  pass  the  title  to  the  thing  assigned,  from  the  re- 
ceiver ;  but  only  the  right  to  any  surplus  that  may  remain  after 
satisfying  the  claims  represented  by  the  receiver. 

The  receiver  therefore  had  a  title  superior  to  that  of  the  gen- 
eral assignee  in  bankruptcy,  and  his  release  discharged  the  de* 
fendants ;  so  that  neither  the  general  assignee  nor  any  purchaser 
from  him  can  sustain  an  action,  upon  the  claim,  againat  the  de- 
fendants. 

The  judgment  should  be  affirmed,  with  costs. 

[New  Tork  General  Term,  November  2, 1867.  Mitchell,  RoostveH  and 
Peahodf/j  Justices.] 
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ACTION. 

1.  A.  contracted  to  sell  a  lot  of  land  to  F. 
for  $1000.  After  $200,  and  the  inter- 
est, had  been  paid,  upon  this  contract, 
A.  sold  the  same  to  T.  and  S.  and 
transferred  it  by  a  written  assign- 
ment. Subsequently,  payments  were 
made,  upon  the  contract,  to  the  a- 
mpunt  of  about  $400.  F.  became  iosol- 
yent  and  left  the  country,  after  hav- 
ing assigned  his  interest  in  the  con- 
tract, to  U.  S.  This  assignment  being 
shown  to  A.  the'  latter  thereupon 
conveyed  the  lot  to  U.  S.  by  deed, 
with  covenants  of  warranty.  The 
interest  of  T.  having  been  assigned 
to  S.,  an  action  was  brought  by  8. 
against  A.  to  recover  damages  sus- 
tained by  reason  of  the  conveyance 
of  the  land  to  U.  S.,  leaving  a  bal- 
ance due  to  8.  upon  the  contract ; 
Beld  that  A.  was  under  no  legal 
obligation  to  8.  not  to  convey  the 
land  until  the  pajnnents  upon  the 
contract  had  all  been  made;  and 
that  in  making  the  conveyance  to 
the  assignee  of  F.,  the  defendant 
had  violated  no  obligation  or  agree- 
ment with  the  plaintiff  which  could 
serve  as  the  foundation  of  an  action 
at  law.    Sanders  v.  Aldrichj        63 

2.  ffeld  cdsOy  that  in  equity  the  plain- 
tiff had  a  lien  upon  the  land,  for  the 
purchase  money  which  he  had  ad- 
vanced to  the  defendant ;  and  that 
XT.  S.  took  the  title  subject  to  that 
lien ;  that  the  plaintiff's  remedy  was 
against  F.  or  his  assignee,  or  the 
land  in  the  hands  of  the  latter ;  and 
that  before  equity  could  aid  him,  by 
granting  relief  as  against  the  defend- 
ant, he  must  allege  and  prove  that 
he  was  unable  to  obtain  satisfaction 
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from  the  land  in  the  hands  of  tJ.  8. 
by  reason  of  some  superior  lien  or 
claim  against  it,  after  it  came  to 
him,  or  that  the  defendant  fraud- 
ulently conveyed  to  U.  8.,  with 
intent  to  defeat  and  destroy  the 
plaintiff's  remedy,  and  thus  render- 
ed his  lien  of  no  avail.  ib 

3.  A  complaint  alleged  that  the  Parker 
Vein  Coal  Company  were  authorized 
to  issue  stock  to  the  amount  of 
$3,000,000,  in  shares  of  $100  each  \ 
that  the  stock  was  worth  par,  and 
but  for  the  acts  of  the  defendants, 
would  have  continued  so ;  that  the 
defendant  M.  was  president,  J.  vice 
president,  and  8.  a  director  and 
treasurer  of  the  company  ;  that  the 
plaintiff  purchased  200  shares  of  the 
stock  and  still  owned  the  same ;  that 
the  defendants,  M.,  J.  and  8.  fraudu- 
lently issued  128-,000  shares  of  the 
stock  beyond  what  the  company  was 
authorized  to  issue,  and  converted  the 
proceeds  to  their  own  use ;  and  that 
by  this  over  issue  the  genuine  stock, 
including  that  held  by  the  plaintiff, 
was  rendered  valueless  and  became 
unsalable.  Heldf  on  demurrer,  that 
the  complaint  stated  a  good  cause 
of  action ;  and  that  the  action  was 
properly  brought  by  the  plaintiff 
in  his  own  name,  wiUiout  joining 
the  other  stockholders  with  him ; 
the  injury  to  each  stockholder  be- 
ing separate  and  distinct  from  that 
sustained  by  the  others.  Peabodt, 
J.  dissented.     Cazeavx  v.  Malif  678 

4.  The  second  count  of  the  same  com- 
plaint stated  the  ownership  of  the 
stock  by  the  plaintiff,  and  that  at 
the  times  of  the  purchase  thereof 
the  defendants  made  false  represen- 
tations respecting  the  character  and 
value  of  the  siodc  and  the  podtion 
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of  the  company ;  representing  that 
the  afTairs  of  the  company  were  in 
a  good  and  prosperous  condition, 
and  withholding  and  concealing  from 
the  plaintiff  the  fact  that  they  had 
made,  and  were  then  making,  over 
issaes  of  stock ;  that  the  defendants 
made  such  false  statements  for  the 
purpose  of  inducing  various  parties, 
and  particularly  the  plaintiff,  to  pur- 
chase the  stock ;  that  the  plaintiff 
was  influenced  therehy  in  making 
the  purchases,  and  did  not  know  of 
the  over  issue;  and  that  by  such 
over  issue  the  shares  of  the  stock 
had  become  valueless  to  the  plain- 
tiff. Hdd  that  this  count  was  also 
good,  on  demurrer ;  but  that  it  was 
80  indefinite  that  it  should  be  amend- 
ed.  Peabodt,  J.,  dissented.  iJb 

6.  The  third  count  alleged  the  purcha- 
ses of  stock  by  the  plantiff,  and  the 
over  issue  of  the  stock,  both  before 
and  after  the  plaintiff's  purchases  ; 
that  the  certificates  for  the  unlaw- 
ful stock  were  similar  to  those  for 
the  lawful  stock,  and  that  the  plain- 
tiff, beliftving  them  to  be  certificates 
of  lawful  stock,  purchased  200 
shares  of  them,  and  that  he  after- 
wards discovered  that  they  were 
spurious.  Held  that  this  count, 
also,  was  good.  That  the  loss  was  an 
individual  loss  to  the  plaintiff,  and 
that  the  complaint  need  not  allege 
that  the  plaintiff  bought  the  stock 
of  the  defendants.  PeabodTj  J.,  dis- 
sented. '  %b 

6.  That  the  spurious  certificates  were 
the  acts  of  the  defendants,  and  by 
them  the  defendants  represented  to 
every  person  who  received  them  that 
they  were  genuine ;  and  this  repre- 
sentation they  made  to  the  plaintiff 
as  much  as  to  the  original  pur- 
chaser, ib 

7.  That  such  certificates  passing  by  a 
power  of  attorney,  in  blank  as'  to 
the  name  of  the  purchaser,  the  de- 
fendants, in  so  passing  them,  au- 
thorized the  insertion  of  the  name 
of  the  plaintiff  as  the  immediate 
purchaser  from  them,  and  made  him 

^  thus  the  immediate  contracting  par- 
ty with  them.  %b 

8.  Held  aUoj  that  the  action  was  well 
brought  against  the  defendants ;  and 
that,  tlie  causes  of  action  being  all 


founded  in  tort,  the  sereral  counts 
were  properly  joined.  t6 

9.  The  plaintifis,  who  were  common 
carriers,  brought  to  the  city  of  New 
York,  and  had  in  their  possession, 
43  barrels  of  whisky  belonging  to 
P.  and  consigned  to  D.  G.  &  Co. 
Subsequently,  in  delivering  to  the 
defendants  a  quantity  of  whisky, 
upon  an  order  from  H.  T.  &  Co., 
the  plaintiffs,  by  mistake,  delivered 
to  them  the  43  barrels  belong- 
ing to  P.  On  discovering  the  mis- 
take, the  plaintiffs  demanded  a  re- 
turn of  the  whisky,  or  payment 
of  lis  value,  which  was  refused. 
They  then  paid  to  D.  Q,  &  Co.,  as 
agents  of  P.,  the  value  of  the  prop- 
erty, and  took  their  receipt,  and 
again  demanded  the  whisky,  or  pay- 
ment, of  the  defendants,  and  on  re- 
fusal, brought  this  action  to  recover 
the  value  of  the  whisky.  Hdd,  that 
whether  the  action  were  considered 
an  action  of  tor/,  for  the  conversion 
of  the  whisky,  or  an  action  on  an 
implied  contract,  for  its  value,  it 
was,  in  either  aspect,  maintainable. 
The  Hudson  River  Sail  Road  Co.  v. 
Lounsberrt/f  597 

See  Vbkdob  aitd  Pubchasbs,  9,  10, 
11,  12, 18. 

ADMISSIONS. 

1.  The  rule  that  where  the  admissions 
of  a  party  are  relied  upon  to  charge 
him,  he  is  entitled  to  give  evidence 
of  all  that  was  said,  at  tlie  time, 
does  not  apply  to  a  case  where  the 
conversation  subsequent  to  the  ad- 
mission does  not  relate  to  the  same 
subject  matter,  and  has  no  neces- 
sary connection  with  the  admission. 
RoMe  V.  Whited,  279 

2.  Thus,  where  the  sheriff,  having  an 
execution  against  the  plaintiff  and 
defendants,  and  being  in  search  of 
property  whereon  to  levy,  the  de- 
fendants pointed  out  property  which 
they  said  belonged  to  the  plaintiff; 
adding  that  the  debt  for  which  the 
execution  issued  was  the  plaintifis* 
to  pay  ;  Held  that  the  latter  part  of 
the  declaration  had  no  necessary 
connection  with  the  subject  matter 
of  the  inquiry,  and  could  not  be 
given  in  evidence  as  a  part  of  the 
admission,  and  as  qualif^rhos  ^^ 
same.  ib 
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AGREEMENT. 


1.  An  iratrament,  by  which  an  indi- 
yidaal,  ninety  days  after  the  disso- 
Intion  of  the  copartnership  between 
C.  Sl  p.,  and  the  settling  of  the 
books  of  the  said  firm,  promises  in 
behalf  of  P.,  to  pay  to  C.  $550,  the 
interest  to  be  paid  annually  by  P., 
is  not  a  promissory  note ;  it  being 
payable  after  the  happening  of  two 
events,  one  of  which — viz.  the  set- 
tling of  the  books — ^may  never  hap- 
pen.    SaekeU  v.  Palmer,  179 

2.  Such  an  instrument  is  an  agreement ; 
and  if  it  appears  that  it  was  made 
for  the  express  purpose  of  securing 
to  C.  the  payment  of  P.'s  share  of 
the  partnership  capital,  which  had 
been  advanced  by  C.,  it  is  an  agree- 
ment to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  and  is 
therefore  void  by  the  statute  of 
frauds,  aa  it  expresses  no  consider- 
ation, ib 

8.  A  contract  to  publish  an  advertise- 
ment in  a  newspaper  issued  on  Sun- 
day,  \a  an  agreement  to  do  an  act 
prohibited  by.the  statute  relative  to 
servile  labor  and  the  sale  of  wares 
and  merchandise  on  that  day ;  and 
the  price  stipulated  for  the  service 
cannot  be  recovered.  Smith  v.  Wil- 
cox, 841 

4.  A  parol  contract  for  personal  servi- 
ces, to  be  performed  in  future,  and 
to  be  paid  for  in  real  and  personal 
estate  at  the  death  of  the  em- 
ployer, is  within  the  statute  of 
frauds,  and  therefore  void.  Lisk  v. 
Sherman,  438 

6.  The  rule  allowing  a  void  contract 
to  be  resorted  to  for  the  purpose  of 
determining  the  value  of  services 
rendered  in  pursuance  of  it,  as  es- 
timated by  the  parties  themselves, 
should  be  confined  to  cases  where 
the  land  or  other  property,  which 
by  tbe  contract  was  to  be  conveyed 
or  delivered,  and  in  payment  of 
which  the  services,  &c.  were  ren- 
dered, was  fixed  and  determinate  in 
its  nature  and  character,  and  is  re- 
ferred to  by  the  parties,  in  the  con- 
tract, and  possesses  at  the  time  of 
making  the  contract,  a  determinable 
▼alue.  %b 

<S.  It  ia  only  in  such  cases  that  it  can 
be  said  that  the  contract  fomiahes 


a  measure  of  damages,  or  that  the 
value  of  tbe  property  agreed  to  be 
conveyed  or  delivered  can  be  said 
to  be  settled  between  the  parties  as 
the  value  of  the  services,  &.c.  ren- 
dered in  payment  for  it.  ib 

7.  Where,  by  a  parol  agreement  be- 
tween L.  and  M.,  the  former  was  to 
live  with,  and  take  care  of,  the  latter 
as  long  as  M.  should  live,  and  at  her 
death  L.  was  to  have  all  the  prop- 
erty, both  real  and  personal,  which 
M.  should  have  at  the  time  of  her 
death ;  Held  that  L.  was  entitled  to 
recover  only  the  actual  intrinsic  val- 
ue of  her  services,  for  the  time  they 
were  rendered,  and  according  to 
their  kind  and  character,  without 
reference  to  the  contract,  or  the 
value  of  the  property  of  M.  at  the 
time  of  her  death.  t& 

8.  An  agreement  between  a  mortgag- 
or, whose  land  is  about  to  be  sold 
by  a  master,  under  a  decree  of  fore- 
closure, and  another  person,  that 
the  latter  shall  purchase  the  premi- 
ses, and  take  a  deed  thereof  in  his 
own  name,  and  that  he  will  after- 
wards convey  the  same  to  the  mort- 
gagor, upon  receiving  the  amount 
of  hui  bid  with  interest,  &c.,  is  an 
agreement  for  the  sale  of  land,  and 
unless  manifested  by  writing,  is  void 
by  the  statute  of  frauds.  Eyan  v. 
Vox,  440 

See  EviDEVCB,  5, 

PSIVCIPAL  AVD  SUBSTT,  1,  2. 

AMENDMENT. 

1.  The  court  may  order  the  bond  of  a 
guardian  ad  litem,  in  a  partition 
suit,  to  be  filed  nunc  pro  tune, 
even  after  there  has  been  a  judg- 
ment, and  a  sale  of  the  premises,  if 
it  is  first  satisfied  that  the  amend- 
ment will  be  in  furtherance  of  just- 
ice, and  that  it  is  made  on  such 
terms  as  are  just.  Clebkb,  J.,  dis- 
sented. Croghan  v.  Livingston,  886 


ARREST. 

1.  Where  defendants,  on  being  arrested 
under  a  judge's  order,  offer  bail  to 
the  plaintiff's  attorneys,  and  induce 
the  latter  to  examine  and  accept  the 
bail,  and  to  approve  the  undertak- 
ing, by  which  means  the  defendants 
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proeare  their  discharge  from  cus- 
tody, this  is  an  act  on  the  part  of  the 
defendants,  which  assumes  that  it 
was  proper  to  require  bail  of  them ; 
and  amounts  to  a  waiver  of  any  ob- 
jection to  having  been  held  to  bail. 
Consequently,  the  defendants  cannot 
afterwards  move  to  discharge,  or 
vacate,  the  order  of  arrest.  Dale  v. 
Baddiffe,  333 


ASSESSMENTS. 

8e9    MfTTVJLL  IvSVBAirCI   COHPAiriBS, 

6,  7,  8, 16. 


ATTACHMENT. 

1.  The  ex  parte  affidavit  of  a  purchaser, 
made  on  an  application  for  an  at- 
tachment against  the  vendor,  cannot 
be  received  as  evidence  to  establish 
the  fact  of  hia  being  a  creditor. 
CluU  V.  FiUh,  428 

2.  In  a  suit  by  a  person  claiming  un- 
der the  attachment,  against  one 
claiming  to  hold  the  property  by 
virtue  of  a  purchase  thereof  from 
the  former  owner,  such  affidavit  can- 
not be  used  as  evidence,  excepting 
to  show  that  the  attachment  was 
regularly  issued.  ib 

8.  The  statute  which  provides  that  if 
any  person  shall  claim  any  goods  or 
chattels  attached  by  a  constable,  he 
may  execute  a  bond  to  the  plaintiff, 
conditioned  that  if  a  suit  be  brought 
on  such  bontf  the  claimant  'mW  es- 
tablish that  he  was  the  owner  of  the 
goods  seized,  at  the  time  of  such 
seizure,  and  in  case  of  his  failure  to 
do  so,  that  he  will  pay  the  value  of 
the  goods  claimed,  with  interest, 
(2  R.  S.  231,  ^  33,)  was  designed  for 
the  benefit  of  the  general  owner  of 
the  goods  attached ;  and  to  satisfy 
the  condition  of  the  bond,  the  claim- 
ant must  show  that  he  was  the  gen- 
eral owner  of  the  goods  seized,  at 
the .  tJme  of  the  seizure.  Pierce  v. 
KingsmiU,  631 

4.  A  sheriff  who  haa  levied  upon  the 
goods,  by  virtue  of  an  execution,  is 
not  the  oumer,  within  the  meaning 
of  the  statute.  Ha  has  xueraly  a 
Bpacial  property  in  the  goods.       %b 
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BANES   AND  BANKING  ASSOCI- 
ATIONS. 

1.  In  the  commercial  and  popular  ac- 
ceptation of  the  word  "  due,"  when 
employed  participially  or  adjectively 
after  *'  debt,"  without  adding  some 
verb  or  participle  denoting  iiiture 
time,  it  is  equivalent  with  "  payable 
at  the  present  time."  Accordingly, 
where  the  articles  of  association  of 
a  bank  provided  that  no  share  of 
stock  should  be  transferred  unless 
the  shareholder  should  previously 
discharge  all  debts  due  by  him  to 
the  association,  or  should  have  re- 
maining stock  nntrauaferred,  suf- 
ficient to  cover  and  secure  the 
amount  he  might  owe  to  the  associ- 
ation; BM  that  the  word  "due^' 
was  here  employed  to  signify  debts 
presently  payable;  and  that  the 
true  construction  of  the  provision 
was,  that  to  justify  the  bank  in  re- 
fusing to  transfer  stock,  on  the 
ground  of  the  indebtedness  of  the 
holder,  the  debt  must  be  payable  at 
the  time  when  the  right  to  refuse  ike 
transfer  was  claimed ;  and  that  the 
lien  did  not  extend  to  a  promissory 
note,  made  by  the  stockholder  and 
discounted  by  the  bank,  which  bad 
not  yet  reached  maturity.  Leggett 
V.  The  Bank  of  Sing  Sing,         326 

2.  Where  a  person  who  has  agreed  to 
take  stock  in  a  banking  association, 
subsequently,  and  before  the  same 
has  been  paid  for,  transfers  the 
stock  in  good  faith,  and  with  the 
assent  of  the  bank,  to  another  per- 
son, the  assignee  is  substituted  in 
the  place  of  the  original  stockholder, 
in  regard  to  the  liability  to  pay  for 
the  stock,  and  the  latter  is  exon- 
erated thereft'om.  CowLes  v.  Crom- 
weU,  413 

8.  Where  a  bank  receives,  from  another 
batfk,  promissory  notes  of  third  per- 
sons, for  collection  merely,  which 
notes  are  subsequently  paid  by  the 
makers,  the  bank  so  receiving  the 
notes  not  parting  with  any  property, 
givinjT  any  credit,  relinquishing  any 
security  or  assuming  any  burthen 
or  responsibility  on  the  faith  of  the 
notes,  cannot  retain  the  same,  or 
their  prooeedi,  as  against  the  troa 
owner,  oa  account  of  a  ba]aaoo4u0 
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to  it  fW>m  the  bank  transmitting 
inch  notes.  McBrid^  v.  The  Fcumtr 
er^  Bank  of  Salem,  657 

4.  And  it  is  immaterial  whether  the 
collecting  bank,  at  the  time  of  re- 
ceiving the  notes,  supposed  the  same 
belonged  to  the  transmitting  bank, 
or  not ;  provided  no  action  has  been 
taken  or  omitted  on  the  strength  of 
that  belief,  if  entertained.  tb 

6.  To  justify  the  receiving  bank  in  re- 
taining the  proceeds  of  the  notes,  a 
credit  must  have  been  given  on  the 
strength  of  the  particular  notes  or 
their  proceeds.  tb 


BILL  OF  LADING. 
See  Shifs  and  Suippinq,  1,  2,  8. 


BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES. 

1.  The  plaintiff  agreed  to  sell  to  S.  a 
Tessel,  S.  paying  $100  down,  and 
agreeing  to  make  certain  other  pay- 
ments, at  different  times ;  it  being 
stipulated  that  until  all  the  pay- 
ments were  made,  the  vessel  should 
remain  the  property  of  the  plaintiff: 
the  possession,  in  the  mean  time, 
being  delivered  to  S.  On  the  day 
of  the  date  of  this  agreement,  S. 
agreed  with  R.  to  carry  for  him  two 
cargoes  of  stone;  in  consideration 
of  which  R.  gave  him  his  promissory 
note  for  |50.  This  note  was  subse- 
quently delivered  by  8.  to  the  plain- 
tiff, to  be  applied,  when  paid,  upon 
one  of  the  installments  to  become 
due  on  the  contract  for  the  sale  and 
purchase  of  the  vessel.  The  plain- 
tiff, after  having  secured  the  posses- 
sion of  the  vessel,  on  account  of  the 
failure  of  S.  to  make  his  payments, 
brought  an  action  upon  the  note 
made  by  R.  It  appeared,  on  the 
trial,  that  in  consequence  of  the 
plaintiff  having  taken  the  vessel  out 
of  S.'s  possession,  the  latter  had  not 
been  able  to  carry  the  stone  which 
formed  the  consideration  for  the 
note,  ffeld  that  the  agreement  of 
8.  to  transport  the  stone  for  R., 
whether  performed  or  not,  was  a 
sufficient  consideration  for  the  note 
givea  by  the  lattiar  j  and  that  the 
lacts  proved  did  not  oonstitote  a  de- 


fense to  the  action. 
V.  BaTuUn, 
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2.  The  delivery  of  promissory  notes 
by  A.  to  B.  on  the  demand  of  the 
latter,  under  protest  by  A.  that  ho 
will  not  relinquish  his  title  to  them, 
by  such  act,  and  upon  the  agree- 
ment of  B.  that  such  delivery  shall 
not  prejudice  A.'s  claim  to  the  notes, 
will  not  deprive  A.  of  any  right  or 
title  to  the  notes  which  he  may 
have.    Smith  v.  Maine,  83 

8.  Where  the  indorsers  of  a  note  lying 
under  protest,  in  a  bank,  consent  that 
a  third  person  shall  advance  the 
money  to  pay  the  note,  without  can- 
celling the  same,  and  hold  it  against 
them,  as  his  security,  for  a  specified 
time,  and  such  person  accordingly 
advances  the  money,  and  takes  up 
the  note,  it  will  be  a  valid  and 
subsisting  obligation  in  his  hands, 
against  both  the  indorsers  and  ma- 
kers.   Hartshorn  v.  Brace,         126 

4.  And  although  the  bank  be  wholly 
without  authority  to  transfer  the 
note  to  a  third  person,  yet  the  in- 
dorsers, having  consented  that  the 
bank  might  transfer  it,  and  that  the 
person  taking  it  up  might  hold  it  as 
an  obligation  against  them,  if  he 
would  pay  it,  and  he  having  ad- 
vanced his  money,  on  the  faith  of 
such  consent,  the  indorsers  will 
be  estopped  from  alleging  a  want 
of  authority  in  the  bank  to  transfer 
the  note.  ib 

5.  Serving  a  notice  of  protest  accord* 
ing  to  the  direction  given  by  an  in- 
dorser,  although  in  a  manner  differ- 
ent from  the  mode  prescribed  by 
law  in  the  absence  of  any  direction, 
is  sufficient.    Baker  v.  Morris,  138 

6.  Where  the  indorser  of  a  note  added 
to  the  indorsement  of  his  name 
thereon,  the  word  and  letters  "Au- 
burn P.  0." ;  HM  that  he  thereby 
directed  notice  of  non-payment  to  be 
served  upon  him  by  depositing  it  in 
that  post  office,  although  he  was  a 
resident  of  that  city,  which  was  also 
the  place  of  payment.  And  that  he 
was  fixed  by  leaving  d  notice  at  the 
post  office  in  AuborD,  addressed  to 
him  there.  ib 

7.  In  order  to  oharge  a  snbseqiifiDt  in- 
dorser, it  is  not  Dtfceasary  for  the 
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bolder  to  give  noUce  of  non-pay- 
ment, to  the  prior  indorser.  It  be- 
lon)i(B  to  each  party  to  a  note  or  bill 
to  giye  notice,  or  to  see  that  notice 
\b  given  to  all  prior  parties  to  whom 
he  would  resort  in  case  it  should  be 
necessary.  ib 

8.  Where  a  bill  of  exchange  is  payable 
in  New  York,  the  instrument,  as  to 
the  mode  of  its  transfer,  is  governed 
by  the  laws  of  this  state.  Prabodt, 
J. I  dissented.    Everett  v.  Vendryes, 

883 

9.  By  the  laws  of  New  York,  a  general 
indorsement  is  sufficient  to  transfer 
a  bill  or  note,  wherever  made.       ib 

10.  In  an  action  against  a  corporation, 
as  indorser  of  a  promissory  note,  if 
the  complaint  alleges  that  the  note 
was  indorsed  by  the  defendants,  that 
is  sufficient ;  as  it  implies  that  the 
note  was  lawfully  indorsed  by  them, 
and  the  burthen  is  thrown  on  the 
defendants,  to  show  that  it  was  not 
lawfully  done.  The  Mechanics'  Bank- 
ing Asso.  V.  Spring  Valley  Shot  and 
Lead  Co.,  419 

11.  It  need  not  be  averred,  in  the  com- 
plaint, that  the  note  was  indorsed 
by  the  defendants  in  the  course  of 
their  legitimate  business,  ib 

12.  When  a  corporation  has  power  to 
do  an  act,  and  does  it,  it  is  presumed 
that  it  was  done  lawfully,  until  the 
contrary  be  proved.  ib 

See  AOBBEHBNT,  1,  2. 

Mutual  Ivsubancb  Compavibs,  2, 
8,  4,  10,  11. 

PBiarCIFAL  ARD  SuBBTT. 


BOOKS  AND  PAPERS. 
See  Opficb. 

c 

CATTLE. 
See  HiOHWATB. 

CHATTEL  MORTGAGE. 

1.  Where  a  chattel  mortgage,  executed 
by  N.  to  F.|  was  conditioned  for  the 
paymant  to  the  lattor  of  a  note  made 


by  N.  and  signed  by  F.  u  Bursty, 
payable  to  C.  and  W. ;  and  it  wis 
fairly  to  be  inferred,  from  the  evi- 
dence, that  F.  received  the  mortf^age 
merely  for  his  indemnity  as  sarety ; 
Held  that  he,  alter  being  discharged 
as  surety,  could  not  allege  a  default 
in  the  condition  of  the  mortage,  by 
the  non-payment  of  the  note  at  Uie 
time  originally  provided  for  its  pay- 
ment.    Neweam  v.  Finch,  175 

2.  Held,  also,  that  payment  to  C.  and 
W.,  the  owners  of  the  note,  would 
preclude  the  enforcing  of  the  mort- 
gage, as  to  the  note ;  and  so,  in  like 
manner,  would  a  valid  agreemeDt 
between  them  and  N.,  postpomng 
the  payment,  during  the  period  of 
postponement.  t& 

8.  It  being  expressly  provided  in  such 
mortgage,  that  until  default  in  the 
payment  of  the  debt,  N.  the  mortga- 
gor, should  have  the  possession  of 
the  property,  unless  F.  should  soon- 
er demand  the  same ;  and  F.  having 
taken  possession  of  the  property, 
without  the  knowledge  or  consent  of 
N.,  before  any  default  had  occurred, 
and  without  any  demand  of  posses- 
sion made ;  it  teas  further  h^d,  that 
an  action  would  lie  against  him  by 
N.,  to  recover  the  possession  of  the 
mortgaged  property.  ^ 

4.  The  statute  relative  to  chattel  mort- 
gages having  provided  that  those 
instruments,  unless  filed  in  the  prop- 
er town  clerk's  office,  shall  be  ab- 
solutely void,  as  against  the  cred- 
itors of  the  mortgagor,  the  mere 
knowledge,  in  a  creditor,  of  the  ex- 
istence of  a  chattel  mortgage  exe- 
cuted by  his  debtor,  which  has  not 
been  duly  filed,  will  not  preclude 
him  from  availing  himself  of  the 
objection  that  it  is  for  that  reason 
void.  The  Farmers' Loan  and  Tn^ 
Co.  V.  Hendrickson,  ^ 

5.  The  rule  is  different  as  to  subse- 
quent purchasers  and  mortgagees, 
who,  in  order  to  be  protected,  must 
take  their  conveyances  in  good  ftith ; 
which  they  cannot  do  if  they  hare 
actual  knowledge  of  the  existence 
of  an  antecedent  mortgage.  ^ 

COMMISSION    TO    TAKE    TBSTI- 
MONT. 

1.  Where  the  plaintiff,  in  a  suit  before 
a  justice  of  the  pidacB,  gave  notioe 
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of  an  application  for  a  commission 
to  take  the  testimony  of  a  witness, 
to  be  directed  to  C,  but  on  set^ 
tling  the  interrogatories,  the  parties 
agreed  to  substitute  K.  as  commis- 
sioner, in  the  place  of  C;  and  the 
justice  inserted  the  name  of  K.  in 
the  commission,  and  the  conmiission 
was  executed  and  returned  by  K.,  but 
the  justice  inadvertently  omitted  to 
strike  out  the  name  of  G.  from  the 
caption  to  the  interrogatories,  where 
it  had  been  inserted,  pursuant  to 
the  notice;  Held  that  this  was  an 
error  which  did  not  vitiate  the  com- 
mission, or  the  return  thereof.  BaU 
V.  Barton,  274 

2.  R  seems  that  the  provisions  of  the 
revised  statutes,  requiring  a  copy  of 
sec.  16  of  2  ^.  5.  394,  to  be  annexed 
to  every  commission,  is  not  applica- 
ble to  conunissions  Issued  by  justi- 
ces of  the  peace.  \b 

8.  The  provision  is  merely  directory, 
and  not  absolutely  essential.  The 
main  question  is,  has  the  commis- 
sion been  properly  executed  1        ib 

4.  If  the  body  of  the  commission  con- 
tains an  explicit  direction  in  respect 
to  the  return  of  such  commission, 
this  is  sufficient,  although  there  be 
no  direction  indorsed  on  the  back 
of  it.  tb 

6.  Where  aa  exhibit,  proved  before  the 
commissioner,  was  a  bill  of  sale  ex- 
ecuted by  J.  M.  and  his  wifs,  and 
the  commissioner  certified  that  the 
same  *'  was  produced  and  shown  to 
the  said  J.  M.,  a  witness  sworn  and 
examined,  and  by  him  deposed  un- 
to at  the  time  of  his  examination  as 
a  witness  under  such  commission ;" 
Beli  that  the  certificate  was  suffi- 
cient. i& 

6.  Where  the  return  of  the  commis- 
sioner was  written  on  the  deposition, 
and  the  deposition  and  the  commis- 
sion, d&c.,  were  all  annexed  together, 
in  such  a  manner  that  the  return 
could  not  be  separated  from  the 
commission  and  evidence ;  Beld  that 
this  was  a  substantial  compliance 
with  the  statute;  although  there 
was  no  return  indorsed  on  the  com- 
mission. t& 

7.  Although  there  be  nothing  on  the 
envelop,  or  elsewhere,  showing  that 
the  commiasion  was  deposited  as  re- 


quired by  the  statute,  or  that  it  was 
returned  by  mail,  it  will  be  pre- 
sumed that  the  commission  was  so 
deposited  and  returned.  t& 

8.  So,  if  it  does  not  appear  how  the 
papers  came  to  the  justice's  office, 
the  presumption  is  that  they  camo 
to  him  by  due  course  of  mail,  and 
were  opened  by  him ;  it  being  his 
duty  to  open  them.  t& 

9.  When  interrogatories  are  objected 
to  on  the  trial,  as  leading,  it  is  in 
the  discretion  of  the  justice  to  ad- 
mit or  reject  the  answers.  %b 

10.  The  direction  as  to  the  manner  of  re- 
turning a  commission,  must  be  signed 
by  the  officer  settling  the  interroga- 
tories ;  otherwise  the  depositions 
cannot  be  read  in  evidence.  Craw- 
ford V.  Loper,  449 


CONSTITUTIONAL  LAW. 

1.  The  act  to  establish  a  Metropolitan 
Police  District,  and  to  provide  for 
the  government  thereof,  passed  April 
15,  1867,  was  constitutional  and 
valid.  Roosevelt,  J.  dissented.  7%0 
People  ex,  rel.  Wood  v.  Draper^  344 

2.  The  act  of  1852,  purporting  to  au- 
thorize receivers  of  mutual  insurance 
companies  to  make  assessments  upon 
premium  notes  given  before  the  pas- 
sage of  that  act,  is  not  unconstitu- 
tional.   Byait  v.  McMahon,        457 

See  HioHWATS,  1. 


CORPORATION. 

1.  An  allegation,  in  a  complaint,  that 
certain  drafts  were  accepted  by  a 
corporation,  by  their  treasurer,  in- 
cludes an  aveiment  of  authority  to 
the  treasurer  to  accept  the  drafts ; 
inasmuch  as  the  company  could  not 
accept  by  him,  unless  he  had  such 
authority.  Partridge  v.  Badger ^  146 

2.  His  acts  would  not  be  those  of  the 
company,  unless  they  were  author- 
ized by  the  company.  If  thus  au- 
thorized, they  are,  in  legal  effect,  the 
acts  of  the  company.  ib 

3.  A  corporation  may,  without  special 
authority,  make  a  note  or  draft,  or 
accept  a  draft,  for  a  debt  contracted 
in  its  legitimate  business.  t& 
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4.  It  may  make  notea  or  drafts,  or 
give  its  acceptanoea,  to  pay  an  in- 
debtedD6B«  of  the  company  to  con- 
tractors, for  labor  performed.  The 
restraining  act  has  no  application 
to  snch  a  case.  tb 

5.  A  corporation  has  incidental  author- 
ity, when  not  specially  restricted,  to 
borrow  money  for  any  of  its  lawful 
purposes.  tb 

6.  In  an  action  against  a  corporation, 
upon  its  acceptances,  proof,  by  the 
plaintiff,  of  a  consideration,  and 
that  the  acceptances  were  in  the  le- 
gitimate business  of  the  company, 
is  not  necessary,  in  the  first  instance. 
After  proof  that  the  acceptances 
were  made  by  the  authority  of,  and 
therefore  by,  the  company,  the  other 
facts  essential  to  their  validity  will 
be  presumed.  ib 

7.  Authority  from  the  board  of  direct- 
ors must  be  strictly  proved,  but 
when  it  is  proved,  it  may  be  assumed 
that  there  was  a  valid  consideration, 
and  proper  purpose,  for  the  accept- 
ance.      .  ib 

8.  In  an  action  against  a  stockholder 
of  a  corporation,  to  render  him  lia- 
ble for  the  debts  of  the  company, 
the  stock  subscription  paper,  signed 
by  him,  is  relevant  and  competent 
evidence,  upon  the  question  whether 
the  defendant  was  a  stockholder,  ib 

9.  It  is  competent  for  the  plaintiff,  in 
such  an  action,  to  prove,  by  the  tes- 
timony of  witnesses  who  were  pres- 
ent at  an  election  of  directors  of  the 
company,  who  were  elected.  The 
books  of  the  company,  if  they  con- 
tain a  record  of  the  election,  although 
proper,  are  not  the  sole  evidence 
upon  that  point.  ib 

10.  The  fact  of  who  were  the  directors, 
may  also  be  proved  by  the  testimony 
of  witnesses  as  to  who  acted,  as 
such.  ib 

11.  The  certificate  of  the  persons  who 
acted  as  inspectors,  at  an  election 
of  directors,  made  at  the  time  of  the 
election,  is  competent  and  proper 
evidence  of  what  was  done,  on  that 
occasion,  it  seems,  %b 

12.  Where  the  election  of  a  person  as 
treasurer  of  a  corporation  is  irregu- 
lafi  but  ha  afterwards  acts,  and  is 


recognized  by  the  company,  u  t 
urer,  his  acts  as  such,  within  the 
scope  of  his  authority,  are  binding  on 
the  company.  tb 

18.  And  where  one  acts  as  treasurer, 
and  is  recognized  as  such  by  the 
company,  his  report  and  statement 
of  the  financial  condition  of  the  com- 
pany, proved  to  have  been  accepted, 
and  adopted,  by  the  board  of  direci- 
ors,  is  competent  and  material  evi- 
dence, as  an  admission,  by  the  com- 
pany, of  the  facts  therein  sUted.  ib 

14.  The  authority  of  a  treasurer  to  ac- 
cept drafts  may  also  be  proved  by 
showing  that  it  was  the  practice  of 
that  officer,  with  the  assent  of  the 
board  of  directors,  to  accept,  and 
that  the  acceptances  in  question 
were  recognized  and  treated  as  those 
of  the  company.  •  ib 

15.  Such  acceptances  will  be  recog- 
nized by  the  directors'  accepting  and 
adopting,  without  objection,  the  re- 
port and  statement  of  the  treasurer, 
in  which  the  acceptances  are  ex- 
pressly mentioned  among  the  out- 
standing liabilities  of  the  company. 

ib 

16.  In  an  action  against  a  stockholder, 
upon  acceptances  of  the  corporation, 
it  is  proper  to  prove  the  origin,  his- 
tory and  objects  of  the  drifts  and 
acceptances,  by  showing  what  vaa 
done  between  officers  of  the  com- 
pany and  contractors,  in  connection 
with  proof  of  the  ratification  of  the 
drafts  and  acceptances.  i& 

17.  When  a  corporation  has  power  to 
do  an  act,  and  does  it,  it  is  presumed 
that  it  was  done  lawfully,  until  the 
contrary  be  proved.  The  Mechanics^ 
Banking  Association  v.  Spring  VaX- 
ley  Shot  and  Lead  Co.,  419 

See  Bills  of  Exchakgb,  dbc,  10, 
11,12. 


COSTS. 

1.  The  section  of  the  code  authorizing 
an  extra  allowance  to  a  party  by 
way  of  costs,  is  not  applicable  to  an 
action  in  the  nature  of  a  quo  tear- 
rajUOf  brought  to  try  the  title  to  an 
office.  Ths  Feapls  ex  rd.  GOes  v. 
Hogg,  662 


INDEX.  673 


2.  It  is  only  applicable  in  actions  for 
money,  or  something  having  a  pecu- 
niary valae,  upon  which  the  rate  per 
cent  allowed  can  be  calculated,     ib 

8.  To  deprive  a  plaintiff  of  the  right 
to  an  extra  allowance,  on  the  ground 
that  the  testimony  introduced  in 
support  of  his  claim  was  untrue,  and 
hence  that  the  prosecution  was  un- 
fairly conducted,  three  facts  must 
be  shown  :  1.  The  untruthfulness  of 
the  testimony ;  2.  The  intent  of  the 
witness  to  testify  falsely ;  and  3.  The 
guilty  knowledge  and  complicity  of 
the  plaintiff.  tb 


COUNTY  COURT. 

Where  a  justice  of  the  peace  decides 
that  the  accounts  of  the  parties,  as 
proved  to  his  satisfaction,  exceed 
^400,  and  that  he  is  therefore  ousted 
of  his  jurisdiction,  the  county  court 
has  no  right  to  reverse  his  judgment, 
on  appeiJ.    Parker  v.  Eatoiif     122 


CREDITORS'  SUIT. 

1.  Upon  the  commencement  of  a  cred- 
itor's suit,  the  plaintiffs  therein  ob- 
tain a  lien  on  all  the  choses  in  action 
of  the  judgment  debtor.  All  the 
title  the  judgment  debtor  has,  or 
can  assign  to  another,  is  subject  to 
that  lien.  Roberts  v.  The  Albany 
and  West  Stockbridge  Bail  Road 
Co.,  662 

2.  Hence,  if  after  he  has  executed  an 
assignment  of  his  property  to  a  re- 
ceiver appointed  in  the  creditor's 
suit,  the  judgment  debtor  becomes 
a  bankrupt,  the  receiver  has  a  title 
superior  to  that  of  the  general  as- 
signee in  bankruptcy;  and  his  re- 
lease of  a  debt  owing  to  the  bank- 
rupt will  discharge  the  debtor,  so 
that  neither  the  general  assignee  in 
bfmkruptcy  nor  any  purchaser  from 
him,  can  sustain  an  action  to  recover 
Uie  debt  ib 


PEATH  BY  WRONGFUL  ACT,  dtc. 

1.  Where,  in  an  action  by  the  personal 
representatives  of  a  person  whose 
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death  was  caused  by  the  wrongful 
act,  neglect  or  default  of  the  defend- 
ants, to  recover  damages  for  such 
wrongful  act,  it  is  shown  that  the 
defendants  settled  with  the  deceased, 
in  his  lifetime,  and  paid  him  the 
amount  of  his  claim  on  account  of 
the  injury,  this  will  bar  the  plain- 
tiffs' action.  Dibible  v.  The  New 
York  and  Erie  Rail  Road  Co.,    183 

2.  The  right  of  action  in  the  personal 
representatives  depends,  not  only 
upon  the  character  of  the  act  from 
which  death  ensued,  but  upon  the 
condition  of  the  decedent's  claim  at 
the  time  of  his  death,  also.  If  the 
claim  was  in  such  a  shape  that  he 
could  not  then  have  enforced  it,  had 
death  not  ensued,  the  statute  gives 
the  executors  no  right  of  action, 
and  creates  no  liability  whatever,  on 
the  part  of  the  person  inflicting  the 
iiyury.  ib 

3.  Therefore,  if  the  person  injured  ob- 
tains satisfaction,  by  action,  or  by 
voluntary  settlement  and  payment, 
before  death  ensues,  the  wrongful 
act  which  caused  the  injury,  and  all 
its  consequences,  past  and  future, 
are  included,  and  the  whole  cancel- 
ed together,  and  the  liability  of  the 
wrongdoer  is  ended.  ib 


DEBTOR  AND  CREDITOR. 


1.  Where  there  is  a  dispute  between 
parties,  as  to  the  amount  due  f^om 
one  to  the  other,  and  the  creditor 
finally  accepts  a  sum  offered  by  the 
debtor,  in  full,  he  will  be  concluded 
by  such  acceptance.  Pierce  y. Pierce, 

243 

2.  Whether  such  acceptance  of  a  pay- 
ment is  intended  by  the  creditor  to 
be  in  fall  of  all  claims  against  the 
debtor,  or  not,  is  a  question  of  fact 
for  the  jury.  ib 

3.  None  but  creditors  of,  and  subse- 
quent purchasers  from,  a  vendor  of 
chattels,  are  at  liberty  to  allege 
fraud  in  a  sale  thereof  made  by  him, 
which  is  valid  as  between  the  par- 
ties thereto.     CltOey.  Fitch,   •    428 

4.  A  party  cannot  avail  himself  of  the 
privilege  of  a  creditor  in  order  to 
charge  fhiud  upon  others,  in  the 
sale  and  purchase  of  property,  by 
merely  claiming  to  hold  that  rela- 
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tion,  without  proTiog  the  fkct,  bj 
legitimate  evidence.  t6 

See  iHJimcTioH,  1. 


DECLARATIONS. 

The  declarations  of  a  former  owner 
of  property,  made  subsequent  to  an 
alleged  gift  or  transfer  thereof  by 
him,  are  not  admissible  evidence 
in  an  action  by  his  administrator 
against  the  person  claiming  to  hold 
such  property  under  and  by  virtue 
of  such  gift  or  transfer.  Woodruff 
V.  Cook,  605 


DEED. 

Where,  upon  a  sale  of  premises  by  a 
master  in  chancery,  under  a  decree 
of  foreclosure,  the  precise  convey- 
ance was  executed  by  him,  to  the 
purchaser,  which  the  parties  contem- 
plated, the  court  cannot  reform  the 
deed  by  giving  it  a  defeasible  char- 
acter, upon  parol  evidence  that  the 
parties  so  intended ;  or  adjudge  that 
the  grantee  took  an  estate  or  interest 
in  the  premises,  by  virtue  of  it, 
which  was  subject  to  be  defeated  by 
the  payment  of  money  to  him,  by 
another  person.    Ryan  v.  Dox^  440 

See  EviDENCfi,  4. 


DONATIO  MORTIS  CAUSA. 

1.  In  an  action  by  an  individual  to  re- 
cover the  possession  of  promissory 
notes  which  he  claims  by  virthe  of 
a  donatio  mortis  causa^  the  declara- 
tions of  the  alleged  donor,  made 
after  he  had  delivered  the  possession 
of  the  notes  to  the  plaintiff,  to  the 
effect  that  he  had  given  the  same  to 
the  plaintiff,  are  admissible  in  evi- 
dence against  individuals  claiming 
to  hold  the  notes  as  the  personal 
representatives  of  the  alleged  donor. 
Smith  V.  Maine,  33 

2.  Evidence  of  the  previous  declara- 
tions of  the  alleged  donor,  of  his  in- 
tention to  give  such  notes  to  the 
plaintilT,  is  also  admisdible,  where 
there  is  an  ambiguity  in  the  language 
employed  by  the  donor  in  making 
the  gil't.  ib 


8.  Such  declarations  furnish  endeoce 
of  the  quo  animo  with  which  he  de- 
livered over  the  notes  to  the  donee; 
and  are  primary  evidence  to  prove 

the  gift. 

E 

EJECTMENT. 

1.  Under  all  the  changes  of  practice, 
and  the  purposes  to  which  the  ac- 
tion of  ejectment  is  applied,  it  has 
been  permitted  to  be  brought  only 
against  some  person  in  possession, 
exercising  acts  of  ownership,  and 
claiming  title.  Redfidd  v.  The  I'ti- 
ca  Af  Syracuse  Radl  Road  Co.,        54 

2.  Possession  must  be  exclusive  of  the 
public,  to  authorize  an  action  of 
ejectment  to  be  brought  against  an 
individual,  as  an  occupant.  %b 

3.  Where  a  rail  road  company  con- 
structs its  railway  through  the 
streets  of  a  city,  and  uses  the  same, 
in  the  ordinary  way,  by  running  its 
cars  and  locomotives  thereon,  with- 
out any  claim  of  title  to,  or  interest 
in,  the  street,  beyond  the  actual  en- 
joyment thereof  for  the  purpose 
mentioned,  the  public  using  and  en- 
joying the  street,  as  such,  without 
disturbance,  the  premises  csnnot  be 
said  to  be  " occupied"  by  the  com- 
pany, within  the  provision  of  the 
statute  requiring  ejectment  to  be 
brought  against  the  ^^  actual  oeew- 
pant:'    (2  iJ.  A  304,  §  4.)  t6 

4.  Nor,  in  such  a  case,  will  the  action 
lie,  in  favor  of  one  claiming  to  be 
the  owner  of  the  soil  and  freehold 
of  the  street  subject  to  the  easement 
of  the  public  therein  as  a  street  or 
highway,  to  recover  the  possession 
from  the  rail  road  company,  on  the 
ground  of  its  "exercising;  acts  of 
ownership  on  the  premises  claimed, 
or  claiming  title  thereto,  or  somo 
interest  therein."  ib 

6.  A  person  in  possession  of  premises 
is  presumed,  in  law,  to  be  the  own- 
er, or  at  least  to  have  an  interest 
which  is  the  subject  of  sale,  on 
judgment  and  execution  against 
him,  and  in  an  action  of  ejectment 
brought  by  the  purchaser  at  a 
sheritf 's  sale,  or  his  grantee  against 
such  defendant,  the  latter  cannot 
show  an  outstanding    titJe  in  an- 
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ether,  to  defeat  the  action.   Dick- 
tfwon  ▼.  Smith,  102 

6.  WherOi  in  an  action  of  ejectment, 
both  parties  claimed  title  under  the 
same  grantor,  by  virtue  of  convey- 
ances from  him,  and  the  plaintiff 
offered  in  evidence  the  deed  by 
which  such  common  grantor  de- 
rived his  title  to  the  premises  in 
dispute,  with  a  map  annexed,  for 
the  purpose  of  showing  the  location 
of  the  tract  conveyed;  Held  that 
the  map,  being  annexed  to  the  deed, 
and  referred  to  in  it,  thereby  be- 
came a  part  of  it,  and  it  was  suffi- 
ciently authenticated  quoad  the  par- 
ties to  the  suit,  who  were  directly 
in  privity  with  it.  Crawford  v.  Lo- 
per,  449 

7.  ffeld  aisoy  that  such  map  was  proper 
to  be  laid  before  the  jury  as  show- 
ing the  locality  of  the  lots  claimed 
by  the  parties  respectively,  and 
their  relative  positions,  and  for  a 
proper  understanding  of  the  parol 
evidence  in  relation  to  the  true  di- 
viding line  between  them.  ti 

EVIDENCE. 

1.  Where  it  is  proved  by  the  secretary 
having  charge  of  the  papers  of  a 
corporation,  that  by  direction  of  the 
president  he  delivered  a  book  of 
minutes  to  an  attorney,  and  that 
afterwards  he  called  at  the  office  of 
the  attorney,  and  with  the  latter 
aearched  there  for  it  without  suc- 
cess, and  the  president  testified  that 
he  had  also  inquired  there,  for  it, 
and  did  not  know  where  it  was, 
it  was  hdd  that  this  was  reasonable 
evidence  of  the  loss  of  the  book, 
and  was  a  proper  foundation  for  the 
introduction  of  secondary  evidence 
of  its  contents,  without  examining 
the  attorney  in  regard  to  the  loss 
of  the  book.    Pa/rtridge  v.  Badger, 

146 

2.  Where  parol  evidence,  in  explana- 
tion of  a  written  instrument,  is  of- 
fered by  way  of  defense,  not  to 
show  the  existence  of  a  mistake,  but 
to  explain  one  patent  on  the  record, 
It  is  admissible.  McNuiiy  v.  Pren- 
tice, 204 

3.  Thus  wboro  an  indenture  of  appren- 
ticeship was  executed  in  duplicate, 
eai'h  party  retaining  a  copy, and  the 
cottnten)n.rt  produced  by  the  plain- 
t.ii'  btalcil  C:q  tcriii  of  tho  appren- 


ticeship to  be  two  years,  two  months 
and  fifteen  days,  while  the  one  in 
the  possession  of  the  defendant 
stated  the  period  to  be  two  years, 
ten  months  and  fifteen  days;  and 
the  defendant  offered  to  prove,  by 
parol  evidence,  that  in  the  inden- 
ture produced  by  the  plaintiff  there 
was  a  clerical  error  on  the  part  of 
the  scrivener,  who  wrote  the  same, 
by  which  tho  word  "two"  before 
months,  was  written  for  "ten,"  and 
that  it  was  intended  by  the  parties 
that  the  word  "two"  should  have 
been  written  "  ten  ;'*  Held  that  the 
the  testimony  should  have  been  re-  , 
ceived.  ib 

4.  The  equitable  rule  that  parol  evi- 
dence is  admissible  to  show  that  a 
deed  absolute  in  its  terms  was  in- 
tended  only  as  a  mortgage,  does  not 
extend  to  an  official  conveyance. 
Ryan  v.  Dox,  440 

6.  The  parol  evidence  contemplated  is 
always  upon  the  question  of  the  in- 
tention of  the  parties  to  the  convey- 
ance. And  a  sheriff,  master,  or 
other  officer  selling  property  under 
a  process,  decree  or  judgment  of 
the  court,  cannot  make  a  valid 
agreement  with  a  purchaser  to  con- 
vey any  other  estate  than  such  as 
the  judgment  or  decree  will  war- 
rant, ib 

6.  Where,  after  the  defendant  has  ex- 
amined a  witness  to  prove  what  a 
deceased  witness  swore  to  on  a  for- 
mer trial,  the  plaintiff  introduces  a 
witness  to  rebut  the  testimony  of 
the  defendant's  witness,  the  rule 
applicable  to  the  case  of  a  witness 
called  to  prove  what  a  deceased 
witness  swore  to,  in  order  to  use  it 
as  evidence  in  chief  upon  the  issues, 
does  not  apply.    Crawford  v.  Lopm', 

449 

7.  In  such  a  case  the  rule  requires 
the  witness  on  the  stand  to  be  able 
to  state,  ft'om  recollection  or  from 
bis  minutes  taken  at  the  time, 
the  whole  of  the  substance  of  what 
the  deceased  witness  swore  to.  Bat 
it  is  not  necessary  that  a  witness 
called  to  rebut  the  evidence  thus 
given  should  be  able  to  state  the 
whole  of  what  the  deceased  witness 
testified  to.  ib 

8«  If  he  is  able  to  testify  ta  a  portion 
1     of  it,  and  if  that  changes  the  aspect 
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or  effect  of  the  deceased  witness' 
evidence  as  testified  to  by  the  de- 
fendants' witness,  it  is  competent 
evidence.  ib 

9.  Where  a  person  called  to  prove  the 
testimony  of  a  deceased  witness, 
given  on  a  former  trial,  produces  in 
court  minutes  of  such  testimony, 
taken  by  him  at  the  time,  and 
states  that  he  thinks  he  can  recol- 
lect, or  state  from  his  minutes,  all 
of  the  substance  of  what  the  de- 
ceased witness  swore  to ;  that  he  in- 
tended to  take  down  the  substance 
of  all  the  material  evidence  he  gave, 
and  that  he  thinks  he  did  so,  this  is 
sufficient  to  authorize  him  to  testify 
to  the  evidence  given  by  the  de- 
ceased witness,  and  is  all  the  rule 
requires,  in  any  case.  %b 

See  Beclabationb. 
Ejectment,  6,  7. 
quabaktt. 

Insurance,  (Makiitb.) 
Will,  1,  2. 


EXECUTION. 

To  entitle  a  person  to  have  his 
team  exempted  from  levy  and  sale 
under  execution,  he-need  not  have 
the  sole  right  of  property  therein. 
If  he  is  only  a  part  ovmer,  in  com- 
mon with  another,  he  is  within  the 
meaning  and  object  of  the  statute, 
as  much  as  if  he  owned  the  team 
alone.    Raddiffy.  Wood,  62 


EXECUTORS   AND   ADMINISTRA- 
TORS. 

1.  Although  a  court  of  equity  cannot 
substitute  new  executors,  as  such, 
for  those  named  by  the  testator,  yet 
when  the  duties  of  executors,  as 
such,  have  terminated,  and  they 
have  become  simply  trustees,  the 
power  conferred  by  the  revised  stat- 
utes upon  courts  of  equity,  to  com- 
pel the  resignation  of  a  trustee,  and 
to  appoint  another  in  bis  place,  (1 
R,  S.  780,  ^%  69,  71,)  is  applicable, 
and  may  be  exercised.  Leggett  v. 
IfufUer,  81 

2.  The  statute  authorizing  a  reference 
of  claims  presented  to  an  executor 
or  administrator  for  payment,  (2  R 


S.  88,  89,)  is  broad  enough  to  indiide 
unliquidated  claims  by  a  surviving 
partner,  against  the  estate  of  a  de- 
ceased partner,  growing  out  of  the 
partnership.    Francisco  v.  Fitch,  130 

3.  The  object  of  the  statute  was  to 
allow  a  reference  of  all  claims 
against  an  estate,  whether  of  a  legal 
or  an  equitable  nature,  which  the 
executor  or  administrator  was  com- 
petent to  settle  and  adjust,  and  thus 
save  the  expense  and  trouble  of  lit- 
igation, ib 

4.  But  upon  such  a  reference,  a  surviv- 
ing partner  can  recover  a  claim  for 
payments  made  by  him  on  partner- 
ship debts,  or  for  moneys  advanced 
by  him,  as  capital,  to  the  partnership, 
only  upon-the  principle  of  a  full  ac- 
counting and  settlement  of  all  tbo 
partnei-ship  accounts  and  transac- 
tions ;  inasmuch  as,  until  all  the  part- 
nership concerns  are  ascertained 
and  adjusted,  it  is  im^Kissible  to 
know  whether  a  particular  partner 
be  a  debtor  or  creditor  of  the 
firm.  fb 


F 


FENCES. 

The  44tli  section  of  the  article  of  the 
revised  statutes  relating  to  "  Division 
and  other  fences,"  constitutes  a  stat- 
utory bar  to  every  action  brought  to 
recover  damages  for  injuries  done  by 
cattle  entering  through  a  defective 
fence,  which  the  party  complaining 
is  bound  to  maintain,  in  any  town 
where  the  electors  have  prescribed 
what  shall  be  deemed  a  sufficient 
fence.  Hardenburgh  v.  Lockwood,  9 


FIXTURES. 

d  a  general  rule,  in  order  that 
.:icles  originally  personal  should 
I/O  considered  as  annexed  to  the 
freehold,  00  as  to  become  fixtures, 
they  must  either  be  fastened  to  the 
realty  or  what  is  clearly  a  part  of 
it,  or  must  bo  placed  upon  the  land 
with  a  manifest  intent  that  they 
shall  permanently  remain  there; 
and  that  they  shall  be  in  some  way 
peculiarly  fitted  to  something  that 
is  actually  fastened  upon  it,  and  es* 
aential,  if  not  abaolotely  naoeasary, 
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to  its  profitable  enjoyment.  Farm- 
ers'  Loan  ^  Trust  Co.  v.  Eendrick- 
8on,  484 

2.  It  is  not  absolutely  necessary  that 
things  should  be  stationary  in  any 
one  place  or  position,  in  order  that 
they  should  be  technically  deemed 
fixtures.  %b 

See  MoBTOAOB,  14. 


FRAUD. 

Although  fraud  is  a  question  of  fact 
'  for  a  jury,  (or  a  court  where  there 
is  no  jurj%)  to  determine,  yet  it  is  a 
question  of  law  whether  the  evi- 
dence before  such  court,  or  jury, 
tends,  in  any  respect,  to  make  out 
fraud.  And  if  fraud  is  found,  as  a 
conclusion  of  fact,  when  there  is  no 
evidence  tending  to  such  conclusion, 
it  is  the  duty  of  the  court  to  set  the 
finding  aside.    Gage  v.  Parker ^  141 

See  AcTioK,  3,  4. 

Vendor  and  Puschaser,  8,    11, 
12,  18. 


FRAUDS,  STATUTE  OF. 

See  AOREBKENT,  4,  8. 
G(7ABAKTT. 


G 

GIFT. 

A  gift,  inter  vivos,  of  property  ca- 
pable of  actual  delivery,  does  not 
pass  the  title,  without  a  delivery. 
Woodruff  v.  Cook,  505 

GOVERNOR. 
See  Justices  of  the  Peace,  8. 

GUARANTY. 

1.  The  defendant,  on  selling  and  trans- 
ferring to  the  plaintiff  a  promissory 
note  made  by  a  third  person,  exe- 
cuted the  following  guaranty,  in- 
dorsed on  the  back  thereof:  "I 
guaranty  the  payment  of  the  within 


note."  Held  that  this  was  a  proih- 
ise  to  answer  for  the  debt  of  another, 
and  was  therefore  void  within  the 
statute  of  frauds,  because  it  did  not 
express  any  consideration.  Wood 
V.  Wheehck,  626 

2.  Held  dlsoj  that  the  plaintiff  could 
not  be  allowed  to  vary  the  contract 
by  parol  proof  that  a  valuable  con- 
sideration was  in  fact  paid  by  him, 
for  the  note,  at  the  time  he  pur- 
chased the  same.  i& 


HIGHWAYS. 

1.  The  statute  which  authorizes  the 
electors  of  a  town,«at  their  annual 
town  meeting,  to  determine  the  times 
and  manner  in  which  horses,  cattle 
and  sheep  shall  be  permitted  to  go 
at  large,  on  highways,  is  not  in  con- 
flict with  the  constitution  of  this 
state.   HardeiiburghY.  Locktpood,  9 

2.  The  right  to  allow  cattle,  horses  or 
sheep  to  go  at  large  on  highways,  is 
one  of  the  easements  or  servitudes 
pertaining  to  the  land  occupied  as 
a  highway,  and  is  supported  by 
usage  as  old  as  the  history  of  our 
country.  t& 

8.  The  land  is  to  be  presumed  to  have 
been  taken  with  reference  to  this 
usage,  and  the  exercise  of  the  right 
by  the  proper  d^thorities.  ib 


HORSES. 
See  HiOHWATS. 


INFANTS. 
See  MoBTOAOE,  10, 11, 12,  18. 

INJUNCTION. 

1.  An  injunction  may  now  be  issued, 
and  a  receiver  appointed,  before 
judgment,  at  the  instance  of  any 
creditor,  and  against  any  debtor,  to 
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preyent  a  fhululent  disposition  of 
property,  and  as  a  security  for  the 
satisfaction  of  such  judgment  as  the 
phiintiff  may  recover.  MiickeU  v. 
Bettman,  408 

2.  The  court  first  acquiring  jurisdiction 
of  a  proceeding  to  compel  the  deliv- 
ery of  books  and  papers  belonging 
to  a  public  office,  its  power  being 
adequate  to  the  administration  of 
complete  justice  in  the  premises, 
should  retain  its  jurisdiction,  and 
confine'  the  litigation  to  that  forum. 
Conover  v.  Mayor  S^c.  of  New  York, 

613 

8.  This  will  be  done,  not  by  interfering 
directly  with  the  action  of  the  other 
court,  but  by  restraining  the  pro- 
ceedings of  the  suitors.  ib 

4.  Effbrts  by  either  party  (and  partic- 
ularly by  the  one  invoking  the  aid 
of  the  court  first  in  possession  of  the 
case)  to  divert  the  litigation  to  an- 
other court,  will  be  restrained  by 
ii\iunction.  ^ 


6.  It  is  most  especially  the  duty  of  the 
court  not  to  permit  a  transition  from 
it  to  another  court  by  such  a  party, 
after  an  adverse  decision  on  his 
claim,  in  the  court  to  which  resort 
is  first  had  by  him.  {b 

6.  The  propriety  of  the  remedy  by  in- 
junction, in  a  case  of  that  kind,  is 
not  afiected  by  the  fact  that  the 
court  secondly  resorted  to  has  equity 
as  well  as  common  law  powers.     A 

See  Tbjlde-Mabks. 


INSURANCE,  (FIRE.) 

1.  Where  a  policy  of  insurance  con- 
tains a  condition  that  the  insurance 
shall  not  be  binding  until  the  actual 
payment  of  the  premium,  the  insur- 
ers, if  they  elect  to  do  so,  may 
waive  the  condition;  it  being  one 
inserted  for  their  benefit,  and  in 
which  they  alone  are  interested. 
Ooit  T.  The  Ncctumai  Prateciion  In- 
surance Co.^  189 

2.  Such  waiver  may  be  established  by 
evidence  of  an  express  agreement 
to  that  effect,  or  by  circumstancea 
from  which  a  waiver-  may  b©  in- 
ferred ;  and  it  may  be  made  by  the 


managers  of  the  company,  or  by  a 

duly  authorized  agent.  A 

8.  A  general  agent  of  the  company, 
empowered  to  make  contracts  of 
insurance  in  a  given  form,  may  bind 
his  principals  by  vraiving  the  pay- 
ment of  the  premium.  ib 

4.  Proof  of  such  a  waiver,  by  parol,  is 
not  a  violation  of  the  rule  prohibit- 
ing parol  evidence  to  vary  or  con- 
tradict a  written  contract ;'  the  pur- 
pose of  the  evidence  being  to  show 
a  waiver  of  a  condition  precedent 
to  the  contract  becoming  valid  as 
such.  ib 

6.  Where,  by  the  terms  of  a  policy  of 
insurance,  the  payment  of  the  pre- 
mium is  a  condition  precedent  to 
the  attaching  of  the  policy,  and  the 
policy  acknowledges  the  receipt  of 
the  premium,  such  receipt  should, 
for  the  purpose  of  supporting  the 
contract,  be  considered  a  part  of  it. 

ib 

6.  And  it  cannot  be  contradicted  by 
parol  evidence,  in  order  to  bring 
the  contract  within  the  scope  of  a 
a  provision  making  the  payment  of 
the  premium  a  condition  precedent 
to  the  validity  of  the  policy.  ib 

7.  The  insurers  will  be  estopped,  by 
their  receipt,  from  alleging  that  the 
poUcy  was  void  because  the  ac- 
knowledgment was  untrue.  ib 

8.  Where  a  policy  contains  a  condi- 
tion authorizing  the  insurers  to  can- 
cel the  same,  if  they  shall  deem  the 
risk  not  desirable,  and  the  insurers 
accordingly  instruct  thejr  agent  to 
cancel  the  policy,  but  he  omits  to  do 
so,  and  agrees  with  the  insured  that 
the  same  shall  continue  in  force  un- 
til another  insurance  is  procured, 
the  insurers  will  still  remain  liable. 

ib 

9.  After  a  loss  of  the  property  insured 
has  occurred,  a  party  insured  may 
assign  his  interest  in  the  policy, 
and  his  claim  against  the  insurers, 
to  another,  notwithstanding  a  pro- 
vision in  the  policy  that  In  case  of 
an  assignment,  whether  prior  or 
subsequent  to  i^ss,  without  the  con- 
sent of  the  Insui'ers,  their  liability 
ahall  cease.  ib 

10.  The  plaintiA  requested  V.  0.,  wlio 
was  the  agent  of  the  defendanta  fat 
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that  purpose,  to  receive  an  applica- 
tion for  insurance  and  forward  the 
same  to  the  defendants.  V.  C.  filled 
in  the  heading  of  the  application, 
and  inserted  the  items  of  tlie  prop- 
erty which  the  plaintiffs  desired  to 
insure,  and  the  plaintiffs  signed 
their  names  to  tlic  application.  V. 
C.  then  left,  with  the  understanding 
that  he  should  fill  out  the  rest  of 
the  application  when  he  got  where 
he  could  write ;  there  being  no  con- 
veniences for  writing,  on  the  spot. 
Nothing  was  said  between  the  plain- 
tiffs and  V.  C.  about  incumbrances 
on  the  property  to  be  insured ;  but 
after  tJie  latter  had  left,  with  the 
application,  he  inserted  in  it  the 
statement  "  there  is  no  incumbrance 
except  the  P.  mortgage."  This  state- 
ment was  in  fact  untrue.  Held  that 
V.  C.  was  constituted  the*  agent  of 
the  plaintiffs  to  complete  the  appli- 
cation, and  that  they  were  bound  by 
the  false  statement  inserted  by  him, 
in  the  application,  in  regard  to  in- 
cumbrances. Smith  Y.  The  Empire 
Ins.  Co,,      *  497 

11.  Hdd  also,  that  the  plaintiffs  must 
Bufler  for  this  act  of  V.  C,  on  the 
principle  that  where  one  of  two  in- 
nocent parties  must  suffer  from  the 
improper  act  of  a  third,  it  shall  be 
the  one  who  has  enabled  such  third 
person  to  do  the  act.  ib 

12.  Where  the  application  for  insur- 
ance is  referred  to  in  the  policy, 
for  a  more  particular  description  of 
the  property  insured,  and  as  form- 
ing a  part  of  the  policy,  the  repre- 
sentations in  the  application  amount 
to  an  express  warranty.  tb 

18.  And  if,  in  such  a  case,  the  appli- 
cation contains  a  statement  that 
there  are  no  incumbrances  on  the 
property,  except  a  mortgage  which 
is  specified,  that  statement  is  an  ex- 
press warranty  against  other  incum- 
hrarjces,  which  warranty  is  broken 
if  there  are  in  fact  other  incum- 
brances ;  and  such  breach  will  ren- 
der the  policy  void.  ib 

14.  So  also,  if  the  conditions  annexed 
to  a  policy  are  declared  to  form  a 
part  thereof  and  one  of  those  con- 
ditions requires  the  applicant  to 
state,  among  other  things,  the  na- 
ture and  amount  of  the  incum- 
brances, and  declares  that  any  mis- 
statement or  concealment  on  that 


subject  shall  render  the  insurance 
void,  a  false  statement  in  regard  to 
the  amount  of  incumbrances  upon 
the  property  will  vitiate  the  policy. 

%b 

15.  Where  an  insurance  is  upon  furni- 
ture, as  well  as  buildings,  and  the 
policy  is  held  to  be  void  as  to  the 
buildings,  by  reason  of  a  false  war- 

'  ranty  as  to  the  incumbrances  there- 
on, it  will  be  deemed  void  as  to  the 
furniture  also,  although  there  be  no 
incumbrance  on  such  furniture,     ib 

See  Mutual  Iksubaitcb  Compaitibb. 


INSURANCE,  (MARINE.) 

1.  The  plaintiffs,  having  risks  on  the 
ship  Great  Republic,  her  cargo  and 
freight,  applied  to  the  defendants 
for  re-insurance,  by  an  application 
in  these  terms :  "  Re-insurance  is 
wanted  by  the  Mercantile  Mutual 
Insurance  Company  for  $ on  car- 
go on  board  of  the  ship  Great  Re- 
public, at  and  from  New  York  to 
Liveq)ool,  on  the  excess  of  risks  the 
applicants  may  have  over  $60,000, 
not  to  exceed  $15,000."  The  de- 
fendants agreed  to  make  this  insur- 
ance. At  the  time  of  the  loss  the 
plaintiffs  had  insured  less  than 
$50,000  on  the  cargo  of  the  ship, 
but  they  had  risks,  also,  on  the 
freight,  and  on  the  ship  hei-self, 
which,  added  to  the  amount  they 
had  on  the  cargo,  amounted  to  over 
$66,000.  Ueld  that  the  application 
being  for  re-insurance  on  cargo  alone, 
the  engagement  of  the  defendants 
was  only  to  insure  the  excess  of 
risks  the  plaintiffs  might  have  on 
cargo  alone ;  and  that  the  plaintifis 
not  having  insured  the  cargo  to  the 
amount  of  $60,000,  there  was  no  ex- 
cess on  which  the  policy  of  re-inaur- 
ance  could  attach ;  and  consequently 
the  defendants  were  not  liable.  The 
Mercantile  Mutual  Insurance  Co.  v. 
Stale  Mutual  Fire  and  Marine  Ins, 
Co,,  819 

2.  Held  also,  that  there  was  no  such  am- 
biguity on  the  face  of  the  applica- 
tion, as  to  render  parol  evidence 
admissible  to  explain  it.  xb 

8.  Hdd  further,  that  evidence  of  a  cws- 
tom  of  the  parties,  and  of  the  port 
of  New  York,  in  a<yusting  contracts 
of  re-insurance,  upon  such  applica- 
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tions,  to  regard  the  word  "excess," 
in  the  application,  as  applicable  to 
the  whole  amount  of  insurance  at 
risk  in  or  upon  the  vessel ;  and  that 
the  premiums  upon  open  policies 
had  previously  been  adjusted  and 
paid  between  the  present  parties, 
upon  that  principle,  was  properly 
excluded.  ^6 


JUDGMENT. 

1.  Where  a  defendant  justifies  the  tak- 
ing and  converting  of  property,  un- 
der a  judgment  rendered  by  a  just- 
ice of  the  peace,  the  judgment  can- 
not be  proved  by  the  prc^uction  of 
a  sworn  copy  of  the  justice's  docket, 
proved  by  the  oath  of  the  justice  to 
be  a  true  copy.     Prait  v.  Peckham, 

196 

2.  The  docket  is  the  bedt  evidence  of 
its  contents,  and  if  the  justice  is  nei- 
ther dead  nor  absent,  it  should  be 
produced.  %b 

See  Justices'  Coubts,  1,  2,  8,  4. 


JURISDICTION. 
See  IirjixNCTioir,  2,  8. 


JUROR. 

1.  It  has  always  been  considered  a 
principal  cause  of  challenge  to  a 
juror,  that  he  is  the  tenant  of  either 
of  the  parties  to  the  suit.  And  the 
act  of  the  legislature,  abolishing  the 
landlord's  right  to  distrain  the  goods 
of  his  tenant  for  rent,  has  not  re- 
moved this  ground  of  challenge. 
Hathaway  v.  Helmer^  29 

2.  The  supposed  bias  of  the  tenant,  in 
favor  of  his  landlord,  still  remains ; 
and  he  should  not  be  allowed  to  sit 
as  a  juror  in  an  action  to  which  his 
landlord  is  a  party.  %b 

8.  Where  a  party,  on  a  trial  before  a 
Justice,  challenges  a  juror,  but  the 
justice  overrules  the  objection,  and 
allows  him  to  sit  as  a  juror;  and 
after  the  rest  of  the  jurors  have  been 
drawn,  the  Justice  askg  the  parties 


if  they  have  any  objection  to  the 
the  jurors  as  they- stand,  to  which 
they  reply  in  the  negative,  this  does 
not  operate  as  a  waiter  of  the  ob- 
jection taken  to  the  juror  challenged. 

ib 


JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace  is  not  a  town 
officer.  His  office  is  a  constitutional 
office,  and  is  as  secure  from  legisla- 
tive interference  as  any  other  branch 
of  the  judiciary.     People  v.  Keeter, 

23,  421 

2.  At  the  time  of  the  passage  of  the 
act  of  February  8,  1849,  "  to  pro- 
vide for  filing  vacancies  in  office," 
which  declares  that  whenever  ^U!an- 
cies  shall  occur  in  any  office,  for  the 
filling  of  which  there  is  no  existing 
procision,  the  governor  shall  appoint 
some  suitable  person  to  execute  the 
duties  of  such  vacant  office  until  the 
commencement  of  the  political  year 
next  succeeding  the  first  annual  elec- 
tion after  the  happening  of  the  va- 
cancy at  which  such  officer  can  by 
law  bo  elected,  there  w^as  no  exist- 
ing provision  of  law  applicable  to 
vacancies  in  the  office  of  justice  of 
the  peace.  ib 

3.  Accordingly  held  that  where  a  va- 
cancy occurred  in  the  office  of  justice 
of  the  peace,  by  the  death  of  the 
incumbent,  in  1856,  the  governor  had 
the  power  to  appoint  another  person 
to  fill  the  vacancy,    ib  S.  C,  id  421. 

4.  The  provisions  of  the  revised  stat- 
utes in  respect  to  supplying  vacan- 
cies in  town  offices,  do  not  apply  to, 
or  include,  justices  of  the  peace. 

S.  a,  id  421 

6.  There  was  therefore  no  existing  pro- 
vision of  law,  for  filling  a  vacancy 
in  the  office,  at  the  time  of  passing 
the  ^ct  of  February  3,  1849,  "to 
provide  for  filling  vacancies  in  of- 
fice." ib 


JUSTICES'  COURTS. 

1.  It  is  not  necessary  that  a  transcript, 
f^om  a  justice  of  the  peace,  of  a 
Judgment  rendered  by  him,  should 
show  the  proceedings  to  give  him 
jurisdiction  to  render  a  valid  Jadg- 
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ment,  In  order  to  authorize  it  to  be 
filed  and  docketed.  It  is,  for  that 
purpose,  prima  facie  evidence  that 
the  justice  had  jurisdiction  to  render 
the  judgment.    Dickinson  v.  Smith, 

102 

2.  Nor  is  it  necessary,  in  such  a  case, 
that  the  certificate  of  the  county 
clerk  should  show  that  the  signature 
of  the  justice  to  the  transcript  was 
the  genuine  signature  of  the  justice ; 
or  that  he  was,  at  the  time,  a  justice 
of  the  county.  ib 

8.  The  judgment,  when  docketed,  be- 
comes a  judgment  of  the  county 
court,  and  all  that  the  clerk  is  re- 
quired to  certify  is  as  to  the  correct- 
ness of  the  copy  of  the  transcript, 
filed  in  his  office,  and  the  docket  of 
the  judgment.  It  is  not  necessary 
to  show  the  jurisdiction  of  the  jus- 
tice, in  order  to  establish  the  validity 
•  of  the  judgment.  tb 

4.  The  transcript  and  docketing  are  all 
that  it  is  necessary  to  prove,  to  es- 
tablish the  judgment  as  a  lien,  and 
the  authority  of  the  clerk  to  issue 
the  execution.  ib 

6.  In  order  to  oust  a  justice  of  his  ju- 
risdiction, in  an  action  before  him, 
on  the  ground  that  the  sum  total  of 
the  accounts  on  both  sides  exceeds 
$400,  the  fact  must  be  proved  by 
legal  evidence,  and  the  evidence 
must  legitimately  tend  to  establish 
such  fact.    Parker  v.  Eaton,      122 

6.  Where  the  amount  of  the  accounts, 
still  subsisting,  is  a  question  of  fact, 
and  the  evidence  is  conflicting,  the 
determination  of  the  justice  upon 
that  point  is  necessarily  as  conclu- 
sive as  upon  any  other  question  of 
fact  where  his  jurisdiction  is  not  af- 
fected by  his  finding.  ib 

7.  It  seems  &  justice  of  the  peace  has 
no  jurisdiction  of  an  action  to  re- 
cover damages  for  fraud  in  the 
sale  and  purchase  of  real  property. 
White  V.  Seaver,  -      235 

8m  Commission  to  takb  Tbstimont. 
judomekt. 


LANDLORD  AND  TENANT. 
See  JuBOB. 

Vol.  XXV.  86 


LEASE. 


1.  Where  a  party  leases  to  others  his 
"  farm  amd  farm  hcuse  ihereon" 
this  does  not  operate  as  a  restric- 
tion, so  as  to  exclude  the  lessees 
from  the  righX  to  the  possession  of 
other  houses  on  the  farm.  Hcuy  v. 
Cumberland^  5d4 

2.  The  whole  farm  being  let  to  the 
lessees,  without  any  exception  or 
reservation  of  houses,  the  mere  omis- 
sion to  specify  two  houses  thereon, 
occupied  by  others,  will  not  amount 
to  a  positive  exclusion  of  the  lessees 

'  from  them.  %b 

8.  A  lease  of  a  farm,  consistmg  of  a 
specified  number  of  acres,  embraces 
all  buildings  upon  the  land,  whether 
specified  or  not.  %b 

4.  If  the  lessor  cannot  put  the  lessees 
in  possession  of  all  the  land  he  con- 
tracted to  give  them,  the  latter  are 
under  no  obligation  to  accept  a  part, 
and  will  be  justified  in  abandoning 
the  premises.  iS 

5.  A  lease  of  premises,  a  part  of  which 
are  held  adversely  to  the  lessor,  is 
absolutely  void  from  its  inception, 
as  being  an  act  of  maintenance ;  and 
imposes  no  obligation  upon  the  les- 
see, ib 


LIEN. 

1.  Where  T.  agreed  to  build,  construct 
and  furnish  for  A.  a  steamboat,  and 
to  deliver  the  same  to  A.  fully  ftir- 
nished  and  equipped,  on  or  before  a 
certain  day,  for  which  the  latter 
agreed  to  pay  the  former  a  specified 
price,  on  delivery;  Held  that  until 
the  boat  was  completed,  and  deliv- 
ered to  A.,  the  contract  was  execu- 
tory, and  the  title  to  the  boat  re- 
mained in  y . ;  that  up  to  that  time 
V.  was  the  owner  of  the  boat,  and 
the  debts  of  persons  performing 
work  and  furnishing  materials  to- 
wards the  building  of  the  boat, 
under  contracts  made  with  him,  be- 
came liens  thereon,  by  virtue  of  the 
Btetute.  (2  R.  S,  (  493.)  Low  v. 
Austin,  26 

2.  An  agreement  for  a  lien  is  a  lien,  in 
equity,  when  it  is  clear  that  it  was 
the  intention  of  the  parties  to  give, 
or  create,  such  lien:  and  it  will  be 
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tions,  to  re^rd  the  irord  "  excess," 
in  the  application,  as  applicable  to 
the  whole  amount  of  insurance  at 
risk  in  or  upon  tlie  vessel ;  and  that 
the  premiums  upon  open  policies 
had  previously  been  ai^usted  and 
paid  between  the  present  parties, 
upon  that  principle,  was  properly 
excluded.  ^ 


JUDGMENT. 

1.  Where  a  defendant  justifies  the  tak- 
ing and  converting  of  property,  un- 
der a  judgment  rendered  by  a  just- 
ice of  the  peace,  the  judgment  can- 
not be  proved  by  the  production  of 
a  sworn  copy  of  the  justice's  docket, 
proved  by  the  oath  of  the  justice  to 
be  a  true  copy.    Praii  v.  Peckham, 

195 

2.  The  docket  is  the  bedt  evidence  of 
its  contents,  and  if  the  justice  is  nei- 
ther dead  nor  absent,  it  should  be 
produced.  tb 

See  JusTicBB'  Coubts,  1,  2,  8,  4. 


JURISDICTION. 
See  In juircTioK,  2,  8. 


JUROR. 

1.  It  has  always  been  considered  a 
principal  lULuse  of  challenge  to  a 
juror,  that  he  is  the  tenant  of  either 
of  the  parties  to  the  suit.  And  the 
act  of  the  legislature,  abolishing  the 
landlord's  right  to  distrain  the  goods 
of  his  tenant  for  rent,  has  not  re- 
moved this  ground  of  challeuge. 
Hathaway  v.  Helmer,  29 

2.  The  supposed  bias  of  the  tenant,  in 
favor  of  his  landlord,  still  remains ; 
and  he  should  not  be  allowed  to  sit 
as  a  juror  in  an  action  to  which  his 
landlord  is  a  party.  %b 

8.  Where  a  party,  on  a  trial  before  a 
justice,  challenges  a  juror,  but  the 
justice  overrules  the  objection,  and 
allows  him  to  sit  as  a  juror ;  and 
after  the  rest  of  the  jurors  have  been 
drawn,  the  Justice  aski  the  parties 


if  they  have  any  objection  to  the 
the  jurors  as  they- stand,  to  which, 
they  reply  in  the  negative,  this  does 
not  operate  as  a  ««irer  of  the  ob- 
jection taken  to  the  juror  challenged. 

16 


JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace  is  not  a  town 
officer.  His  office  is  a  constitutional 
office,  and  is  as  secure  from  legisla- 
tive interference  as  any  other  branch 
of  the  judiciary.     People  v.  Keder^ 

23,421 

2.  At  the  time  of  the  passage  of  the 
act  of  February  3,  1849,  "  to  pro- 
vide for  filing  vacancies  in  office," 
which  declares  that  whenever  ^uam- 
cies  shall  occur  in  any  office,  for  the 
filling  of  which  there  is  no  existing 
provision,  the  governor  shall  appoint 
some  suitable  person  to  execute  the 
duties  of  such  vacant  office  until  the 
commencement  of  the  political  year 
next  succeeding  the  first  annual  elec- 
tion after  the  happening  of  the  va- 
cancy at  which  such  officer  can  by 
law  bo  elected,  there  was  no  exist- 
ing provision  of  law  applicable  to 
vacancies  in  the  office  of  justice  of 
the  peace.  ib 

8.  Accordingly  held  that  where  a  va- 
cancy occurred  in  the  office  of  justice 
of  the  peace,  by  the  death  of  the 
incumbent,  in  1855,  the  governor  bad 
the  power  to  appoint  another  person 
to  fill  the  vacancy,   ib  S,  C,  id  421. 

4.  The  provisions  of  the  revised  stat- 
utes in  respect  to  supplying  vacan- 
cies in  town  offices,  do  not  apply  to, 
or  include,  justices  of  the  peace. 
S.  a,  id  421 

6.  There  was  therefore  no  existing  pro- 
vision of  law,  for  filling  a  vacancy 
in  the  office,  at  the  time  of  passing 
the  ^ct  of  February  8,  1849,  "  to 
provide  for  filling  vacancies  in  of- 
fice." ib 


JUSTICES*  COURTS. 

1.  It  is  not  necessary  that  a  transcript, 
fVom  a  justice  of  the  peace,  of  a 
judgment  rendered  by  him,  should 
show  the  proceedings  to  give  him 
jurisdiction  to  reader  a  valid  jadg- 
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ment,  !n  order  to  authorize  it  to  be 
filed  and  docketed.  It  is,  for  that 
purpose,  prima  facie  evidence  that 
the  justice  had  jurisdiction  to  render 
the  judgment.    Dickinson  v.  Smith, 

102 

2.  Nor  is  it  necessary,  in  such  a  case, 
that  the  certificate  of  the  county 
clerk  should  show  that  the  si^ature 
of  the  justice  to  the  transcript  was 
the  genuine  signature  of  the  justice ; 
or  that  be  was,  at  the  time,  a  justice 
of  the  county.  i6 

8.  The  judgment,  when  docketed,  be- 
comes a  judgment  of  the  county 
court,  and  all  that  the  clerk  is  re- 
quired to  certify  is  as  to  the  correct- 
ness of  the  copy  of  the  transcript, 
filed  in  his  office,  and  the  docket  of 
the  judgment.  It  is  not  necessar>' 
to  show  the  jurisdiction  of  the  jus- 
tice, in  order  to  establish  the  validity 
-  of  the  judgment.  A 

4.  The  transcript  and  docketing  are  all 
that  it  is  necessary  to  prove,  to  es- 
tablish the  judgment  as  a  lien,  and 
the  authority  of  the  clerk  to  issue 
the  execution.  ib 

6.  In  order  to  oust  a  justice  of  his  ju- 
risdiction, in  an  action  before  him, 
on  the  ground  that  the  sum  total  of 
the  accounts  on  both  sides  exceeds 
$400,  the  fact  must  be  proved  by 
legal  evidence,  and  the  evidence 
must  legitimately  tend  to  establish 
such  fact.    Parker  v.  Eaion^      122 

6.  Where  the  amount  of  the  accounts, 
still  subsisting,  is  a  question  of  fact, 
and  the  evidence  is  conflicting,  the 
determination  of  the  justice  upon 
tiiat  point  is  necessarily  as  conclu- 
61  ve  as  upon  any  other  question  of 
fact  where  his  jurisdiction  is  not  af- 
fected by  his  finding.  ib 

7.  It  seems  a  justice  of  the  peace  has 
no  jurisdiction  of  an  action  to  re- 
cover damages  for  fhiud  in  the 
sale  and  purchase  of  real  property. 
White  V.  Seaver,  -      286 

8m  Comkibsion  to  takb  Tsatimoht. 
Jddgmsst. 


LANDLORD  AND  TENANT. 
See  Zjtslo^, 
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1.  Where  a  party  leases  to  others  hiB 
"  farm  amd  farm  house  thereon^" 
this  does  not  operate  as  a  restric- 
tion, so  as  to  exclude  the  lessees 
from  the  right  to  the  possession  of 
other  houses  on  the  farm,  ^oy  v. 
Cumberlandf  694 

2.  The  whole  farm  being  let  to  the 
lessees,  without  any  exception  or 
reservation  of  houses,  the  mere  omis- 
sion to  specify  two  houses  thereon, 
occupied  by  others,  will  not  amount 
to  a  positive  exclusion  of  the  lessees 

'  from  them.  ib 

8.  A  lease  of  a  farm,  consisting  of  a 
specified  number  of  acres,  embraces 
all  buildings  upon  the  land,  whether 
specified  or  not  ib 

4.  If  the  lessor  cannot  put  the  lessees 
in  possession  of  all  the  land  he  con- 
tracted to  give  them,  the  latter  are 
under  no  obligation  to  accept  a  part, 
and  will  be  justified  in  abandoning 
the  premises.  S 

5.  A  lease  of  premises,  a  part  of  which 
are  held  adversely  to  the  lessor,  is 
absolntefy  void  from  its  inception, 
as  being  an  act  of  maintenance ;  and 
imposes  no  obligation  upon  the  les- 
see, ib 


LIEN. 

1.  Where  V.  agreed  to  build,  construct 
and  furnish  for  A.  a  steamboat,  and 
to  deliver  the  same  to  A.  fully  fur- 
nished and  equipped,  on  or  before  a 
certain  day,  for  which  the  latter 
agreed  to  pay  the  former  a  specified 
price,  on  delivery;  Held  that  until 
the  boat  was  completed,  and  deliv- 
ered to  A.,  the  contract  was  execu- 
tory, and  the  title  to  the  boat  re- 
mained in  v. ;  that  up  to  that  time 
Y.  was  the  owner  of  the  boat,  and 
the  debts  of  persons  performing 
work  and  furnishing  materials  to- 
wards the  building  of  the  boat, 
under  contracts  made  with  him,  be- 
came liens  thereon,  by  virtue  of  the 
statute.  (2  E.  S.  (  498.)  Low  v. 
Atistin,  26 

2.  An  agreement  for  a  lien  is  a  lien,  in 
equity,  when  it  is  clear  that  it  waa 
the  intention  of  the  parties  to  give, 
or  create,  such  lien:  and  it  wiU  be 
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preferred  to  the  claims  of  sabse- 
queiit  judgment  creditors.  Seymour 
T.  The  Canandaigua  3f  Niagara 
Falls  Rail  Road  Co.,  284 

8.  But  it  ranst  be  the  intention  of  the 
parties  to  create  a  lien,  and  the  lien 
must  have  a  si»ecific  reference :  and 
must  necessarily  apply  lo  some  de- 
sis^nalcd  property,  either  in  esse  or 
in  expectancy,  and  this  clearly  and 
unmistakably.  Unless  the  agree- 
ment or  mortgage  plainly  describes 
or  designates  particular  lands,  it 
will  be  regarded  as  a  mere  execu- 
tory contract,  and  enforceable  only 
as  such.  ib 

4t  Whenever  parties,  by  their  contract, 
intend  to  create  a  positive  lien  or 
charge,  either  upon  real  or  personal 
proi)erty,  and  whether  then  owned 
by  the  assignor  or  contractor,  or  not ; 
or,  if  i>ersonal  property,  whether  it 
is  then  in  being  or  not,  it  attaches, 
in  equity,  as  a  lien  or  charge  upon 
the  particular  property,  as  soon  as 
the  assignor  or  contractor  acquires 
a  title  thereto.  ib 

5.  Hence,  a  grant  of  particular  lands 
to  be  acquired  in  futuro  ia  valid, 
and  takes  effect  as  a  specific  lien 
upon  the  lands,  as  soon  as  they  are 
acquired.  ih 

See  Action,  2. 


M 

MANDAMUS. 

1.  The  writ  of  mandamus  is  never  al- 
^wed  where  it  appears  that   the 

relator  can  accomplish  the  result 
sought  for,  by  an  action.  It  was 
never  designed  to  be  a  remedy  for 
the  collection  of  a  debt.  The  Peo- 
ple ex  ret.  Perry  v  Thompsont       73 

2.  After  an  individual  has-been  de- 
clared by  the  common  council  of  a 
city  to  be  duly  elected  to  the  office 
of  mayor,  and  has  received  their 
certificate  of  such  election,  taken 
the  oath  of  office,  and  eritered  upon 
the  discharge  of  its  duties,  his  sala- 
ry is  a  debt  against  the  coq)oration, 
and  may  be  recovered  by  suit,  like 
any  other  debt.  A  mandamus  will 
not,  therefore,  be  granted,  to  com- 
])el  the  payment  of  such  salary.    t& 


3.  Prior  to  the  passage  of  the  mifiUa 

law  of  1846,  L.  was  brigadier  gene- 
rat  of  the  15th  brigade.  Under  thai 
law.  as  senior  officer,  he  became  en- 
titled to  command  one  of  the  new 
brigades.  By  the  militia  act  of 
1847,  the  15th  brigade  district  was 
modified,  and  L.  was  assigned  to  the 
command  of  a  brigade  district  num- 
bered as  the  7th,  by  a  general  order 
dated  June  9th,  1847.  On  the  6th 
of  May,  1855,  the  commander-in- 
chief  revoked  the  order  of  June  9th, 
1847,  and  appointed  S.,  who  waa 
senior  colonel  in  the  brigade,  to  the 
office  of  brigadier  general,  and  di- 
rected him  to  assume  the  command 
of  the  brigade.  On  an  application 
by  L.  for  a  mandamus,  to  be  direct- 
ed to  S.,  commanding  him  to  permit 
the  relator  to  exercise  the  said  office 
of  brigadier  general,  witlioui  inter- 
ruption or  intrusion  from  or  by  the 
defendant:  If  eld,  1.  That  the  gov- 
ernor, as  the  commander-in-chief  of 
the  militia,  being  the  supreme  head 
of  the  military  forces  of  the  state, 
to  whom  the  relator,  and  every  other 
subordinate  officer  owed  obedience, 
and  whom  the  constitution  and  laws 
had  made  the  ultimate  judge  of 
every  disputed  election  in  the  mili- 
tia, the  court  had  no  right  to  review, 
upon  an  application  for  a  manda- 
mus, the  general  order  made  by  him 
on  the  5th  of  May,  1855,  assigning 
to  S.  the  command  of  the  7  th  brigade. 
2.  That  so  long  as  that  part  of  the 
order  which  countermandeil  the  or- 
der of  June  9,  1847,  assigning  the 
command  of  the  7th  brigade  to  L. 
remained  operative,  the  relator  could 
not  exercise  the  command  of  such 
brigade ;  and  it  was  therefore  imma- 
terial whether  S.  could  do  so  or  not. 
8.  That  the  relator  having  been  de- 
prived of  his  command  by  the  order 
of  his  superior,  and  not  by  any  act 
of  S.,  if  he  could  be  reinstated  in 
his  command  at  all,  it  must  be  upon 
application  to  another  tribunal,  and 
not  by  a  mandamus  issuing  out  of 
this  court.  S.  B.  Strong,  P.  J.,  dis- 
sented. The  People  ex  rel.  Lock- 
wood  V.  Scrugham,  216 

4.  It  seems  that  the  order  of  the  com- 
mander-in-chief, depriving  the  rela- 
tor of  his  command,  was  right,  and 
warranted  by  the  laws  and  the  con- 
stitution of  the  state.  Per  Bibds- 
ETE,  J.  t& 
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METROPOLITAN  POLICE  ACT. 

1.  The  act  to  establish  a  metropolitan 
police  distiict,  and  to  provide  for 
the  government  thereof,  passed  April 
16, 1867,  was  constitutional  and  val- 
id. Roosevelt,  J.,  dissented.  The 
People  ex  rel.  Wood  v.  Draper  j    S44 

2.  Under  and  by  vtrtue  of  section  32  of 
the  Metropolitan  Police  Act,  {Laws 
of  1867,  ch.  669,)  the  policemen  in 
office,  in  the  city  of  New  York  on 
the  22d  of  April,  1867,  became  the 
policemen  under  that  act,  and  held 
office,  and  were  bound  to  do  duty 
as  such.  McDermott  v.  Uie  Board 
of  Fdice,  636 

8.  The  legislature  intended,  as  to  the 
police  force  then  exist ingr  and  made 
part  of  the  force  organized  by  the 
Metropolitan  Police  Act,  to  preserve 
the  same  inviolability  in  regard  to 
the  tenure  of  their  office,  which  was 
secured  to  them  bv  the  act  of  1868. 

i6 

4.  And  in  passing  and  adopting  the 
rules  and  regulations  for  the  trial 
and  removal  from  office  of  police- 
men, authorized  by  the  7th  section 
of  the  Metropolitan  Police  Act,  the 
board  of  police  but  carried  into  ef- 
fect the  intention  of  the  legislature, 
to  secure  a  fair  trial,  on  full  notice, 
to  every  member  of  the  police  force 
against  whom  charges  should  be 
preferred.  ib 

6.  The  rules  thus  adopted  are  in  con- 
formity with  the  constitution  and 
laws  of  this  state.  And  being  adopt- 
ed in  conformity  with,  and  in  pur- 
suance of,  the  power  conferred  on 
the  board  by  law,  their  effect  is  the 
same  as  if  they  had  been  enacted 
by  the  legislature.  ib 

6.  Those  rules  having  provided  that  all 
charges  preferred  against  any  mem- 
ber of  the  police  force,  unless  pre- 
ferred by  one  of  *.he  commissioners, 
&c.  must  be  verified  by  the  com- 
plainant and  niuMt  state  his  name 
and  residence;  it  was  held  that  a 
member  of  the  force  could  not  be 
removed  upon  charges  not  conform- 
ing to  such  regulations ;  and  that  in 
order  to  sustain  a  removal,  it  must 
appear  cither  that  tho  charges  were 
preferred  by  a  commih.siouer,  &.c.  or 
that  they  were  verified,  and  stated 


the  name  and  residence  of  the  com- 
plainant. %b 

7.  A  member  of  the  police  force  can- 
not be  legally  removed  ftom  office 
unless  he  has  been  personally  noti- 
fied of  the  charges  preferred,  and 
unless,  if  he  denies  them,  he  has 
had  personal  notice  of  the  time  and 
place  of  trial.  ib 

8.  Where  the  legislature  direct  the  giv- 
ing of  notice,  as  a  condition  prece- 
dent to  the  doing  of  an  act,  they 
may  also  prescribe  the  mode  of  giv- 
ing notice;   bUt  in  the  absence  of 

■  any  provision  on  that  sahject,  per- 
sonal service  of  notice  is  necessary. 

ib 

9.  Unless  the  person  proceeded  against 
is  duly  notified  according  to  law,' the 
tribunal,  court  or  officer  has  no  ju- 
risdiction over  him,  and  the  pro- 
ceedings are  coram  non  judice»     %b 


MILITARY  OFFICE. 

1.  Where  an  action  is  brought  for  the 
purpose  of  obtaining  a  perpetual  in- 
junction to  restrain  the  defendant 
from  exercising  the  powers  and  du- 
ties of  a  military  office,  and  from 
all  interference  therewith,  and  for 
the  purpose  of  restoring  the  plaintiff 
to  such  office,  the  plaintiff's  claim  to 
relief  being  based  solely  on  the 
ground  that  the  defendant's  appoint- 
ment to  his  office  is  invalid  and  void, 
thfit  question  must  be  decided  in 
favor  of  the  plaintiff  before  he  can 
have  the  relief  asked  for.  The  Peo- 
ple ex  rel.  LitUe  v.  Sampson^       254 

2.  In  such  a  case  the  defendant's  title 
to  his  office  should  be  directly  put 
in  issue,  and  passed  upon  by  the 
Judgment;  and  if  found  to  be  in- 
valid, it  should  be  so  expressly  de- 
clared by  the  Judgment.  »6 

8.  The  act  of  April  16,  1861,  passed 
for  the  purpose  of  facilitating  the 
organization  of  the  new  military  dis- 
tricts, authorized  and  empowered 
the  commander-in-chief  to  appoint 
and  commission  the  brigade,  regi- 
mental and  company  officers  neces- 
sary to  complete  the  organization 
of  all  military  districts  not  then  or- 
ganized. Under  this  act  the  de- 
fendant was  appointed  brigadier 
general,  by  the  governor,  and  placed 
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in  command  <A  a  brigade,  in  the 
place  of  the  relator,  who  heki  the 
command  by  assignment,  under  the 
act  of  1847.  Held  tliat  the  govern- 
or had  the  power  of  appointment, 
and  the  only  prereqiusite  to  the  ex- 
ercise of  the  power  was  that  he 
■houid  deem  the  appointment  ne- 
cessary to  complete  the  organization 
of  the  brigade  district;  he  being 
the  proper  and  ultimate  judge  as  to 
the  cofupleteness  of  the  organiza- 
tion ;  and  that  the  fact  of  his  hav- 
ing exercised  the  power,  by  appoints 
ing  the  defendant,  was  conclusive 
evidence  that  the  necessity  for  the 
appointment  existed.  -ib 

4.  Held  aitOf  that  the  legislature  could 
confer  on  the  commander-in-chief 
the  power  of  appointment  in  such 
a  case;  and  that  the  defendant's 
appointment  came  within  the  de- 
scription of  the  class  of  cases  in 
which  the  power  might  be  exercised, 
and  was  therefore  valid  and  confer- 
red a  complete  title  to  the  office,  tb 

See  Quo  Wabbajito. 


MILITIA  LAW. 
See  MavdamvSi  S,  4. 

MISJOINDER. 
Ste  Plbadixo. 

MORTQAQE. 

1.  Where  a  rail  road  company  executed 
a  mortgage  upon  its  rail  road  "  con- 
structed and  to  he  constructed"  and 
upon  all  the  railways,  rails,  bridges, 
fences,  privileges,  rights  and  real 
estate  then  owned  by  the  said  com- 
pany, or  which  should  thereafter  be 
owned  by  tliem,  and  all  lands  used 
and  occupied,  or  which  might  there- 
after be  used  and  occupied,  for  rail- 
ways, depots  or  stations,  with  all 
buildings  erected  or  which  might 
thereafter  be  erected  thereon ;  Beld 
that  the  mortgage  embraced,  and 
was  a  valid  lien  upon,  all  the  prop- 
erty therein  described,  whether 
the  same  was  tlien  owned  by  tl\e 
company,  or  was  acquired  subse- 


quently, for  the  pwposes  of  Us  nH 
road.  Seymour  v.  The  Cananda^ 
ana  ^  Niagara  Falls  RaU  Mood  Co., 

284 

2.  Held  alsot  that  the  company,  being 
authorized  by  its  charter  to  lay  out 
its  road  not  exceeding  six  rods  in 
width,  to  which  strip  of  land  the 
right  of  the  company^was  abeoliue, 
as  soon  as  it  had  made  compeQS&- 
tion  therefor,  the  description,  in  the 
mortgage,  of  the  land  then  owned, 
or  thereafter  to  be  owned,  by  them, 
must  be  deemed  as  referring  to  liiai 
strip,  and  as  designating  the  same 
with  sufficient  particularity  and 
minuteness.  ib 

3.  The  legislature,  by  the  10th  subdi- 
vision of  section  28  of  the  general 
rail  road  act,  authorizing  rail  road 
corporations  organized  under  that 
act,  "  from  time  to  time  to  borrow 
such  sums  of  money  as  may  be  neces- 
sary for  completing,  or  furnishing,  or 
operating  their  rail  road,  and  to  is- 
sue and  dispose  of  their  bonds  for 
the  amount  so  borrowed,  and  to 
mortgage  their  corporate  property 
and  franchises  to  secure  the  pay- 
ment of  any  debt  contracted  by  the 
company"  for  that  purpose,  intended 
to  give  authority  to  rail  road  cor- 
porations to  mortgage  all  their  prop- 
erty, with  all  their  franchises, 
rights  and  interests,  acquired  and  to 
be  acquired,  as  an  entirety.  And 
the  mortgage  in  this  case  being 
made  in  pursuance  and  by  virtue  of 
this  statute,  and  being  authorized 
by  it,  and  embracing  the  whole  rail 
road  and  all  the  real  property  of  the 
corporation,  and  its  entire  franchises,  * 
in  as  full  and  complete  a  manner  sjb 
the  corporation  could  possess,  exer- 
cise and  ei^oy  such  rights  and  fhm- 
chises ;  ffeld  that  upon  this  ground, 
independent  of  the  mle*  in  equity 
above  referred  to,  the  mortgage  cov- 
ered and  embraced  the  subsequently 
acquired  lands.  That  it  was  there- 
fore immaterial  whether  the  right  of 
way  was  all  acquired,  or  not,  at  the 
time  the  mortgage  was  recorded; 
or  whether  the  road  had,  or  had 
not,  been  at  that  time  entirely  lo- 
cated, or  the  location  thereof,  if 
previously  made,  was  afterwards 
changed.  t& 

4.  The  right  to  change  its  location  was 
one  of  the  chartered  privileges  of 
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the  carporatioii,  and  was  embraced 
within  the  grant  of  its  franchises. 

tb 

5.  It  was  also  hdd  that  the  branch 
track,  from  the  main  track  at  Tona- 
wanda  to  Niagara  river,  although  not 
laid  out  at  the  time  of  the  original 
location  of  the  road,  and  not  then 
projected  or  contemplated,  wfcs  cov- 
ered by  the  mortgage,  as  an  inci- 
dent to  the  principal  subject  of  the 
grant.  ib 

6.  But  it  was  further  held,  that  the 
equitable  rights  of  the  mortgagees 
extended  only  to  the  particular  lands 
designated  by  statute,  and  which 
the  company  was  authorized  to 
take,  and  did  take,  for  the  use  of 
its  road.  ib 

7.  That  the  company  was  authorized 
to  purchase  and  hold- such  lands  as 
were  necessary  for  depots,  stations, 
warehouses,  wood  yards,  shops,  and 
other  legitimate  rail  road  purposes ; 
and  all  such  lands,  with  the  erec- 
tions thereon,  passed  to  the  mort- 
gagees, as  part  of  the  rail  road,  or 
as  essential  to  its  use  and  enjoy- 
ment. But  that  lands  acquired  by 
the  rail  road  company,  and  not  thus 
used  for  rail  road  purposes,  did  not 
come  within  the  description  of  the 
premises  mortgaged.  %b 

8.  That  upon  the  lands  last  mentioned, 
lying  outside  of  the  legal  limits  of 
Uie  rail  road  track  and  branches, 
and  upon  all  the  land  owned  by  the 
company  and  not  used  for  shops, 
depots,  stations,  turnouts  for  wood 
or  water,  or  other  legitimate  pur- 
poses, the  mortgagees  had  no  legal 
or  equitable  lien,  by  virtue  of  their 
mortgage,  and  such  lands  were  lia- 
ble to  the  legal  liens  and  claims  of 

.  the  other  creditors  of  the  corpora- 
tion, ib 

9.  A  reference  was  therefore  ordered, 
to  ascertain  what  lands  were  owned 
by  the  rail  road  company  which 
were  subject  to  the  lien  of  the  judg- 
ments against  the  company,  and  to 
determine  the  relative  rights  of  the 
judgment  creditors,  in  respect  to 
such  lands,  as  between  themselves. 

ib 

10.  A  mortgage,  executed  by  an  infant, 
like  other  executed  contracts  of  in- 
iknts,  is  valid  until  some  act  is  done 


by  him  to  avoid  it.    Fdlmer  r.  MU- 
ler,  899 

11.  The  subsequent  execution  of  a 
deed  of  the  mortgaged  premises,  to 
a  third  person,  without  referring  to 
the  mortgage,  will  not  amount  to  a 
repudiation  of  the  mortgage.  Where 
the  contrary  is  not  expressed,  the 
intent  of  the  deed  will  be  deemed 
to  be  that  the  grantee  shall  take 
subject  to  any  prior  mortgage.      ib 

12.  Where  an  Infant  executes  a  mort- 
gage, and  after  he  becomes  of  full 
age,  he  acknowledges  and  redelivers 
Uy  the  subsequent  acknowledgment 
is  a  ratification  of  the  mstrument, 
and  relates  Back,  in  its  effect,  to  the 
original  delivery,  and  affects  all  in- 
termediate sales,  except  for  a  new 
and  valuable  consideration.  ib 

13.  It  will  therefore  cut  off  a  voluntary 
conveyance  executed  by  the  mort- 
gagor, to  another  person,  in  trust  for 
the  wife  and  children  of  the  grantor, 
executed  after  the  making,  and  be- 
fore the  acknowledgment,  of  the 
mortgage.  ib 

14.  As  between  mortgagees  and  judg- 
ment creditors  of  the  mortgagors, 
the  rolling  stock  of  a  rail  road  com- 
pany— such  as  locomotive  engines, 
passenger,  baggage  and  freight  cars, 
hand  cars,  snow  plows,  &c. — are  to 
be  deemed  Jixturigs,  and  will  pass 
under  a  mortgage  of  the  track  or 
roadway,  and  the  lands  occupied  by 
the  company  for  depot  buildings, 
engine  houses,  &c.,  together  with 
the  superstructure,  &c. ;  instead  of 
being  subjected  to  the  lien  of  judg- 
ments recovered  subsequent  to  the 
execution  of  the  mortgage,  and  to  a 
levy  upon  executions  issued  thereon. 
The  Farmers*  Loan  and  Trust  Co, 
V.  Hendrickson^  4Si^ 

See  Mutual  Loak  Compahixb. 


MUTUAL     INSURANCE     COMPA- 
NIES. 

1.  Although  the  authority  of  a  mutual 
insurance  company,  organized  under 
the  act  of  1849,  to  commence  busi- 
ness, and  issue  polices,  is  by  the 
act  made  to  de(>end  upon  the  mak- 
ing and  filing  of  the  certificates  of 
the  comptroller  and  secretary  of 
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state,  mentioned  in  the  11th  section, 
the  statute  contemplates  that  the 
corporation  shall  enter  into  con- 
tracts, before  the  certificates  are 
made,  or  filed;  and  by  necessary- 
implication  authorizes  the  making 
of  such  contracts.  Williams  v.  Bab- 
cock,  109 

2.  Such  contracls,  however,  would  be- 
come of  no  arail,  if  the  organization 
was  not  subsequently  completed,  by 
the  making  and  filing  of  the  certifi- 
cates. They  are  to  be  regarded  in 
the  nature  of  preliminary  engage- 
ments, to  become  valid  upon  the 
complete  organization  of  the  colh- 
pany,  according  to  the  requirements 
of  the  statute.  •  tb 

8.  But  a  note,  not  payable  at  the  end 
of,  or  within,  twelve  months  from 
its  date,  and  not  negotiable,  but 
payable  to  the  company  or  its  treas- 
urer for  the  time  being,  and  in  such 
portions,  and  at  such  times,  as  the 
directors  of  said  company  may, 
agreeably  to  their  charter  and  by- 
laws, require,  is  not  such  a  note  as 
is  required  by  section  five  of  the 
statute.  ib 

4.  The  act  of  1849  was  not  designed  to 
designate  the  class  of  notes  taken 
preliminarily  under  section  five,  but 
such  notes  only  as  should  be  taken 
after  the  organization  should  be- 
come complete,  and  the  charter  of 
force  as  a  law  or  rule  of  action,     tb 

6.  Where  an  insurance  company  on  the 
8d  of  May,  1850,  received  an  appli- 
cation from  the  defendant,  for  in- 
surance, and  his  promissory  note  for 
the  premium,  payable  in  such  por- 
tions, and  at  such  times,  as  the  di- 
rectors should  require,  and  issued  a 
policy  on  the  same  day,  which  was 
a  month  and  a  half  before  the  com- 
pany was  authorized  to  commence 
business,  and  issue  policies,  under 
their  charter,  or  to  enter  into  any 
engagement,  except  upon  receiving 
notes  of  the  character  prescribed  by 
section  five  of  the  statute;  Held 
that  the  policy  thus  issued  was 
issued  without  any  authority  to  up- 
hold it,  and  was  consequently  void, 
and  the  note  without  consideration. 

tb 

6.  The  appointment  of  an  individual  as 
receiver  of  a  mutual  insuhince  com- 
pany, confers  upon  him  the 


power  to  make  asseflsments,  upon 
premium  notes,  and  to  detennine 
the  time  of  payment,  which  the  di- 
rectors had,  and  authorizes  him  to 
give  notices  thereof  in  the  same 
manner.  But  the  appointment  itself 
does  not  determine  either  the  amount 
of  the  indebtedness  of  a  member,  or 
the  time  of  payment.  ib 

7.  Where  the  obligation  of  the  assured, 
to  pay,  is  made,  by  the  terms  of 
the  premium  note,  to  depend  upon 
an  a.ssessment,  and  notice  thereof, 
it  is  the  duty  of  the  receiver  to  pro- 
ceed forthwith  and  make  an  assess- 
ment and  give  the  notice.  Until  he 
has  done  this,  he  cannot  mamtain 
an  action  upon  a  premium  note.    %b 

8.  Assessment  and  notice,  are  essential 
conditions,  both  in  respect  to  the 
amount  to  be  paid,  and  the  time  of 
payment.  And  until  these  are 
shown,  no  breach  on  the  part  of  the 
maker  is  established.  If  there  is  no 
allegation  or  proof,  on  that  subject, 
in  an  action  by  the  receiver,  upon  a 
premium  note,  the  plaintiff  should 
be  nonsuited.  ib 

9.  The  14th  section  of  the  act  of  1849, 
to  provide  for  the  incorporation  of 
insurance  companies,  will  authorize 
a  pre-existing  mutual  insurance  com- 
pany to  change  its  name,  and  ex- 
tend its  charter,  by  complying  with 
the  provisions  of  the  statute.  JByaU 
V.  McMahonf  457 

10.  Where  a  plaintiff  claims  title  to  a 
note  sued  on,  by  virtue  of  his  ap- 
pointment as  receiver  of  an  insur- 
ance company,  the  note  being  pay- 
able to  a  company  bearing  a  differ- 
ent name,  it  is  necessary  that  he 
should,  by  proper  averments,  show 
that  the  note  is  a  part  of  the  assets 
of  the  company  of  which  he  has 
been  appointed  receiver.  ib 

11.  And  if  the  name  of  the  company 
to  which  the  note  was  given  has 
been  changed  since  the  giving  of 
the  note,  by  virtue  of  the  authority 
conferred  by  the  statute,  to  that  of 
the  company  on  whose  behalf  the 
plaintiff  sues,  it  is  sufficient  for  the 
plaintiff  to  aver  that  the  company 
was  originally  incorpoluted,  and 
transacted  business,  by  its  former 
name  ;  that  under  and  by  virtue  of 
the  act  of  April  10,  1849,  it  reor- 
ganized, amended  its  chaitor,  and 


changed  its  name  to  that  which  it 
now  bears,  and  continued  to  trans- 
act business  under  such  amended 
charter  and  name ;  that  the  plaintiff 
was,  in  a  suit  commenced  against 
the  corporation  by  its  new  name, 
appointed  the  receiver  thereof ;  set- 
ting out  the  proceedings  taken  for 
that  purpose.  ib 

12.  The  averment  as  to  reorganization 
is  of  a  fact,  and  not  of  a  conclusion 
of  law.  ^  And  in  alleging  a  fact,  it 
is  not  necessary  to  state  such  cir- 
cimistances  as  merely  tend  to  prove 
the  fact.  tb 

18.  Where  a  complaint  upon  a  promis- 
sory note  averred  that  the  Rensse- 
laer County  Mutual  Insurance  Com- 
pany was  a  corporation  duly  organ- 
ized; that  the  defendant  made 
the  note,  promising  to  pay  that 
company,  and  thereby  became  a 
member  of  the  company ;  that  the 
corportion  transacted  business  un- 
der that  name,  from  the  date  of  its 
incorporation  until  October  23, 1851, 
when  it  changed  its  name  to  that 
of  the  Rensselaer  Insurance  Com- 
pany, under  which  name  it  contin- 
ued to  transact  business  until  Feb- 
ruary 19,  1856  ;  that  a  judgment 
was  recovered  by  one  S.  against  the 
said  Rensselaer  Insurance  Company, 
and  the  plaintiff  was  appointed  re- 
ceiver of  said  corporation ;  and  that 
he  became  invested  with  all  its  as- 
sets, including  the  note  in  suit; 
Held  that  the  complaint  stated  facts 
sufficient  to  constitute  a  cause  of 
action,  so  far  as  related  to  the  trans- 
fer of  the  title  to  the  note.  %b 

14.  Held,  aUoy  that  whether  the  name 
of  the  corporation  was  legally 
changed  or  not,  was  immaterial  in 
such  action.  That  neither  the  cor- 
poration, nor  any  member  of  it. 
nor  any  person  dealing  with  it  un- 
der the  new  name,  could  take  ad- 
vantage of  the  misnomer.  t& 

16.  Where  the  legislature,  in  granting 
a  charter  to  an  insurance  company, 
reserved  the  right  to  alter  it,  and 
they  subsequently  exercised  that 
right,  by  declaring  that  if  the  assets 
of  such  corporation  should  pass  into 
the  hands  of  a  receiver,  he  should 
make  assessments  upon  the  premi- 
um notes ;  Held  that  this  was  a 
legitimate  exercise  of  the  reserved 
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power,  and  fully  authorized  the  re- 
ceiver to  make  assessments  upon 
premium  notes  whenever  it  became 
necessary  to  do  so.  %b 

16.  The  act  of  1852,  purporting  to  au- 
thorize receivers  of  mutual  insur- 
ance companies  to  make  assessments 
upon  premium  notes  given  before 
the  passage  of  that  act,  is  not  un- 
constitutional. %b 


MUTUAL  LOAN  COMPANIES. 

1.  By  the  articles  of  association  of  a 
mutual  loan  company,  incorporated 
under  the  act  of  April  10, 1851,  each 
member  was  to  be  entitled  to  the  sum 
of  $800,  out  of  the  funds  of  the  asso- 
ciation, at  its  termination,  upon  com- 
plying with  the  provisions  of  the 
aiticles  by  paying  the  monthly  dues, 
&c.  It  was,  however,  provided,  by 
another  article,  that  this  sum  of 
$800,  instead  of  being  paid  at  the 
dissolution  of  the  association,  might, 
at  the  option  of  members,  be  ob- 
tained by  them  at  an  earlier  pe- 
riod. As  often  as  the  funds  of  the 
association  should  amount  to  $800, 
that  sum  was  to  be  put  up  to  com- 
petition among  the  members,  and 
the  member  offering- the  highest 
premium  for  it  was  to  be  entitled  to 
it.  But  the  member  thus  receiving 
the  money  was  required  to  give  se- 
curity for  the  payment  of  his  month- 
ly dues  during  the  residue  of  the 
existence  of  the  association.  The 
defendant,  being  the  owner  of  two 
shares  in  the  association,  purchased 
two  sums  of  $800  each,  when  thus 
put  up  at  auction,  at  a  premium  of 
$258  per  share,  receiving  only  the 
sum  of  $542,  in  hand,  on  each  share. 
He  then  gave  to  the  association  two 
bonds  and  mortgages,  each  condi- 
tioned for  the  payment  of  $14  per 
month,  until  the  termination  of  the 
association,  the  same  being  the 
monthly  dues  and  redemption  fees 
on  the  two  shares,  and  for  the  pay- 
ment of  all  fines  which  should  be 
charged  against  him.  This  sum  of 
$14  was  made  up  of  the  monthly 
dues  of  $8  per  share  which  every 
member  of  the  association  was,  by 
art.  10,  bound  to  pay,  and  $4  per 
share,  being  the  interest  on  the  nom- 
inal or  par  value  of  the  share,  at 
$800,  for  one  month,  at  six  per  cent. 
Held  that  the  bonds  and  mortgages 
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were  not  rendered  usarious  by 
charfj^Dg  interest  upon  the  par  value 
of  the  share,  instead  of  upon  the 
sum  of  $542,  which  •  was  actually 
advanced.  The  Ciiizena*  Mutual 
Loan  S^e,  Ataoeiaiion  v.  Webtter, 

263 

2.  Held  aJso,  that  this  was  not  a  con- 
tract which  the  court  would  refuse 
to  enforce,  on  account  of  its  oppres- 
sive and  unconscientious  character. 

ib 


N 

NEQLIQENCE. 
See  Bail  Boad  CoMPAxiEfl. , 


NOTICE. 

Where  the  legislature  direct  the  giv- 
ing of  notice,  as  a  condition  prece- 
dent to  the  doing  of  an  act,  they 
may  also  prescribe  the  mode  of  giv- 
ing notice;  but  in  the  absence  of 
any  provision  on  that  subject,  per- 
sonal service  of  notice  is  necessary. 
McDermoH  v.  The  Boa/rd  of  Police, 

636 


OFFICE. 

1.  Where,  in  a  proceeding  under  that 
statute,  relative  to  tlie  books  and 
papers  belonging  or  appertaining  to 
the  office  of  street  commissioner  in 
the  city  of  New  York,  instituted  by 
C.  against  D.,  the  city  claimed  to 
own  the  bookis  and  papers,  because 
they  wera  purchafled  for  the  office, 
with  its  funds ;  it  was  hdi  that  the 
books  and  papers  having  been  dedi- 
cated to  the  uses  of  the  o^ce,  the 
city  had  no  right  to  them,  mconsist- 
ent  with  the  possession  and  use  of 
them  by  the  lawful  incumbent  of 
the  office,  and  could  not  question 
his  right  to  the  possession  and  use 
of  them  for  the  due  exercise  of  the 
rights  and  duties  of  the  office.  Cvn- 
over  V.  Ma/yor  ^c,  of  New   York, 

513 

2.  Held  also,  that  the  city,  being  rep- 
resented by  \\A  counsel,  as  well  as 


by  the  officer,  on  the  hearing  before 
the  judge,  it  was  conclodMl,  as  a 
privy,  by  the  decision  of  the  judge 
as  to  the  possession  of  the  books  and 
papers.  t& 

See  IsjinroTiov,  2,  3. 


P 

PABTITION. 
See  Ahbndjibst. 

PABTNEBSHIP. 

1.  Where  hay,  belonging  to  two  indi- 
viduals, was  consigned  to  a  third,  to 
be  sold  by  him,  upon  an  agreement 
that,  instead  of  the  usual  commis- 
sions of  an  agent  or  factor,  the  con- 
signee should  retain  one  half  of  the 
proceeds  of  the  sale,  after  reimburs- 
ing the  consignors  the  amount  of 
the  cost  of  the  property ;  Seid  that 
this  did  not  constitute  a  partnership 
between  the  parties,    ^ch  v.  Hall, 

13 

2.  Although  a  community  of  profits  in 
a  mercantile  adventure  is  tJie  usual 
test  of  partnership,  it  is  not  an  in- 
variable test.  It  may  be  resorted  to 
as  a  mere  mode  of  compensation  for 
services.  t5 

3.  In  distributing  the  assets  of  a  de- 
ceased partner,  among  his  creditors, 
the  debts  owing  by  him  individually 
are  to  be  first  paid,  and  then  the 
debts  owing  by  the  partnership  of 
which  he  was  a  member.  &<mson 
y.  Lathrop,  455 

4.  The  fact  that  a  claim  against  the 
firm  consists  of  promissory  notes  of 
the  firm,  which  are  in  terms  joint 
and  several,  will  not  change  the 
principle ;  or  entitle  the  creditor  to 
a  priority  in  payment  as  an  indi- 
vidual creditor  of  the  deceased  part- 
ner. A 

5.  Whether  it  is  within  the  general  im* 
plied  powers  of  one  partner  to  bind 
his  copartner,  in  an  obligation  which 
shall  make  him  severally  liable  to  a 
creditor,  so  as  to  deprive  such  co- 
partner of  a  defense  in  abatement 
for  the  non-joinder  of  his  co-debtor  as 
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defendant,  when  prosecuted  at  law, 
upon  the  obligation  1  DubiicUur, 
per  Welles,  J.  ib 

See  ExECUTOBS  and  AmcunsTBi-TOBS. 


PLEADING. 

Where  a  complaint  alleged  that  the 
plaintiflfe  deposited*  with  G.  &  Co. 
securities  of  several  kinds,  for  sale 
on  the  plaintiflTs  account,  or  to  be 
hypothecated,  as  collateral  securi- 
ty for  loans ;  that  G.  dc  Co.  had,  at 
different  times  and  by  separate  as- 
signments, transferred  portions  of 
said  securities  to  ten  other  persons 
who  were  made  defendants  with  O. 
&>  Co.;  and  it  set  forth  the  different 
contracts  by  which  the  securities 
were  sold,  pledged,  or  otherwise 
conveyed  to  each  of  said  ten  de- 
fendants, separately ;  alleging,  as  to 
each  of  them,  a  contract  which 
would  be  void  as  against  the  plain- 
tiffs; and  it  prayed  for  final  relief 
against  each  defendant,  that  the  se- 
curities held  by  him  be  decreed  to 
be  surrendered  up  to  the  plaintiffs ; 
and  asked  for  a  temporary  injunc- 
tion to  restrain  the  disposal  or  trans- 
fer of  the  securities  during  the  pend- 
ency of  the  suit ;  Held,  on  demurrer, 
that  there  was  a  misjoinder  of  ac- 

.  tions,  against  the  several  defendants ; 
the  causes  of  action  being  separate 
and  distinct,  and  neither  defendant 
having  any  legal  interest  in  the  action 
against  the  other;  and  each  cause 
of  action,  instead  of  affecting  all 
the  parties,  affecting  only  the  party 
holding  the  security  to  which  it  re- 
lated. The  Lexington  and  Big 
Sandy  Rail  Road  Co.  y.  Goodman, 

469 

See  AcnoH,  8,  4,  5. 

Bills  op  Ezchavob,  &c.  10, 11. 
Replevin. 


PRINCIPAL  AND  SURETY. 

1.  The  making  of  a  payment  upon  a 
note  before  it  is  legally  demandable, 
is  a  sufficient  consideration  for  an 
agreement  between  the  holder  and 
the  maker,  that  the  time  for  the 
payment  of  the  balance  of  the  note 
shall  be  extended  until  it  is  con- 
venient for  the  latter  to  pay  it. 
Neweam  v.  Finch^  176 

Vol.  XXV,  87 


2.  And  the  effect  of  such  an  agreement 
will  be  to  postpone  the  time  for  the 
payment  of  the  balance  after  the 
note  shall  become  due,  by  its  terms, 
for  such  period  as,  under  all  the  cir> 
cumstances  of  the  case,  shall  be 
reasonable.  t5 

3.  Such  an  extension  of  the  time  for 
payment,  if  made  without  the  con- 
sent or  knowledge  of  a  surety  in  the 
note,  will  discharge  him  from  all 
liability  on  the  note,  as  such  surety. 

ib 


Q 

QUO  WARRANTO. 

1.  Under  subdivision  1  of  sectidh  432 
of  the  code,  an  action  in  the  nature 
of  a  quo  warranto  may  now  be 
brought  to  try  the  title  to  a  military 
office.  And  in  every  such  action, 
judgment  must  be  rendered  upon 
the  right  of  the  defendant.  7%« 
People  ex  rel  Little  v.  Sampson^  254 

2.  If  a  plaintiff  seeks  to  present  to  the 
court,  for  a4judication,  the  title  to 
an  office,  he  is  bound  to  do  so  in 
conformity  with  this  statute.  He 
cannot,  by  seeking  merely  for  an 
ii^junction^  gain  for  himself  all  the 
benefits  of  a  decision  of  such  a  ques- 
tion, and  deprive  the  defendant  of 
the  protection  of  a  judgment  which 
shall  release  him  from  the  obliga- 
tions created  by  the  apparent  tenure 
of  an  office,  whose  duties  he  is 
bound  to  perform,  daring  his  in- 
cumbency, ib 


RAIL  ROAD  COMPANIES. 

1.  Under  the  39th  section  of  the  gene- 
ral rail  road  act  of  1860,  which  re- 
quires that  a  bell  or  steam  whistle 
shall  be  placed  on  each  locomotive 
engine,  and  be  rung  or  sounded  at 
the  distance  of  at  least  eighty  rods 
from  the  place  where  the  rail  road 
shall  cross  any  traveled  public  road 
or  street,  and  be  kept  ringing  or 
sounding  until  the  engine  shall  have 
crossed  such  road  or  street,  under  a 
penalty  of  twenty  dollars  for  every 
neglect  of  that  provision,  a  rail  road 
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company  incur  the  penalty  as  often 
as  they  cross  a  road  with  a  locomo- 
tive enj^ino  without  giving  the  re- 
quired sij»nal.  The  Penp'e  v.  Tlie 
New  r<yrk  Central  Bail  Road  Co., 

199 

2.  The  statute  is  not  to  be  construed 
•AS  requirins;  the  fining  of  a  bell, 
or  sounding  of  a  whistle,  only  when 
the  rail  road  and  highway  cross  up- 
on the  same  level.  ib 

8.  Accordingly  held,  where  the  track 
and  grade  of  a  rail  road  was  ele- 
vated above  the  grade  or  level  of 
the  highway  fifteen  feet,  and  the 
rail  road  passed  over  the  highway, 
upon  a  bridge,  at  an  elevation  of 
fifteen  feet  above  the  highway — 
travelers  upon  the  highway  passing 
under  the  rail  road  without  danger 
of  collision  with  the  engines — that 
the  rail  road  company  was  not  ex- 
cused from  making  the  required 
signal,  on  crossing  the  highway  with 
its  engines.  t& 

4.  When  danger  is  to  be  apprehended, 
and  may  by  ordinary  observation 
and  prudence    4je  discovered   and 
avoided,  a  party  shall  not  reckless-  ' 
ly  or  heedlessly  expose  himself  to  I 
it,  and  throw  the  consequences  of  | 
such  negligence  upon  another  who  I 
may  have  been  equally  negligent,  j 
Brooks  V.  The  Buffalo  ^  Niagara  i 
Falls  Rail  Road  Company,  600 


6.  When  an  ii\jury  has  been  sustained, 
and  both  parties  are  in  fault  in  re- 
spect to  it,  and  no  design  is  imputa- 
ble to  the  defendant,  the  true  test  ^ 
of  his  liability  is,  could  the  ii^jury 
have  been  avoided  by  ordinary  care 
on  the  plaintiff's  part  1  If  it  could, 
he  must  bear  it;  he  cannot  avail 
himself  of  the  other  party's  negli- 
gence, tb 
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See  In  JUNCTION,  1. 

Mutual  Insubance    Compasizs, 
6,  7,  8,  10, 11. 


I 


6.  Where  a  person  crosses  a  rail  road, 
with  a  team,  in  ignorance  of  the  ap- 
proach of  a  train,  when  the  danger 
may  be  easily  seen  by  looking  for 
it,  he  is  fairly  chargeable  with  neg- 
ligence. Much  more  so,  if  he  drives 
on  to  the  track  and  there  stops, 
looking  in  an  opposite  direction 
l^om  an  approaching  train,  until  the 
engine  comes  in  contact  with  him, 
and  throws  him  off.  ib 

See  Ejectment,  3,  4. 

MoBTaAQE,  1  to  9,  14. 


REPLEVIN. 

.  Where,  in  an  action  to  recover  the 
possession  of  personal  property,  the 
complaint  alleges  that  the  property 
is  of  the  value  of  "^^  about  |130," 
which  allegation  is  not  controverted 
by  the  answer,  it  is  not  erroneous 
to  permit  the  defendant  to  show  its 
true  value.     Woodruff  v.  Cook,  505 

.  If,  in  such  an  action,  the  defendant, 
in  his  answer,  denies  that  the  plain- 
tiff's intestate,  at  the  time  of  his 
death,  owned  or  was  in  possession 
of  the  property,  he  may,  on  the 
trial,  claim  and  establish  a  title  to 
the  property  by  gift  from  the  intes- 
tate ;  est)ecially  after  th«  plaintiff 
has  himself  proved  that  the  defend- 
ant had  claimed  the  property  as  a 
gift  from  the  intestate.  ib 

.  The  defendant  is  not  estopped  by  the 
defense  set  up  in  the  answer,  that 
he  purchased  the  property  from  the 
plaintiff's  intestate,  from  availing 
himself  at  the  trial  of  another  de- 
fense, which  the  plaintiff's  evidence 
tends  to  establish,  for  the  reason 
that  such  other  defense  was  a  bar 
to  the  action,  under  a  denial  in  the 
answer.  ib 

As  a  general  rule  it  is  not  necessary 
for  a  defendant,  in  an  action  brought 
to  recover  the  possession  of  person- 
al property,  to  claim  special  dam- 
ages, in  his  answer,  to  entitle  him 
to  recover  them,  for  the  taking  and 
detention  of  his  property  from  him, 
by  the  plaintiff.  ib 


RES  ADJUDICATA. 

.  Where  proceedings  are  instituted 
under  the  statute,  (1  R.  S.  125,  ^ 
61,)  to  compel  the  delivery  of  books 
and  papers  belonging  or  appertain- 
ing to  a  public  office,  and  each 
party  claims  the  right  to  the  posses- 
sion of  the  books  and  papers  and 
denies  the  title  of  the  other,  and 
after  a  tali  hearing  the  judge  de- 
cides and  determines  that  the  plain- 
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tiff  18  entitled  to  the  books  and 
papers,  and  orders  the  defendant  to 
deliver  the  same  to  him,  such  de- 
cision is  conclusive  and  binding  up- 
on the  parties,  until  reversed  or  va- 
cated. It  is  res  adjudicaia.  Con- 
cver  V.  The  Mayor  ^c.  of  New  York, 

613 

2.  Such  decision  or  judgment  cannot 
properly  be  reviewed,  nor  can  the 
question  decided  be  properly  abju- 
dicated in  any  collateral  suit  or  liti- 
gation between  the  parties.  ib 


s 

SALE. 
See  Vendor  and  Pubchabeb,  3  to  10. 

SHEEP. 
See  HiOHWATfl. 

SHERIFF. 
See  Attachmbht,  8,  4. 

SHERIFF'S  SALE. 

1.  A  person  in  possession  of  premises 
is  presumed,  in  law,  to  be  the  own- 
er, or  at  least  to  have  an  interest 
which  is  the  subject  of  sale,  on  judg- 
ment and  execution  against  him, 
and  in  an  action  of  ejectment  brought 
by  the  purchaser  at  a  sheriff's  sale, 
>»r  his  grantee,  against  such  defend- 
ant, to  recover  the  possession,  the 
latter  cannot  show  an  outstanding 
title  in  another,  to  defeat  the  action. 
IHckinson  v.  Smith,  102 

2.  The  purchaser  at  the  sheriff's  sale, 
in  such  a  case,  takes  the  right  the 
occupant  has,  and  if  the  occupant 
is  a  tenant,  the  purchaser  becomes 
the  quasi  tenant  of  the  landlord,  and 
the  occupant  whose  right  is  sold 
after  the  execution  of  the  sheriff's 
deed,  remains  in  possession  as  the 
mere  tenant  at  will,  or  sufferance, 
of  .the  purchaser,  and  is  precluded 
from  showing  an  outstanding  title 
to  defeat  the  action.  ib 

3.  But  the  defendant  may  show  as  a 
defense,  that  the  iutcres>t  of  the 
judgment  debtor,  in  possession,  in 


the  premises,  was  of  such  a  nature 
that  it  could  not  be  sold. on  execu- 
tion, and  that  consequently  the  pur- 
chaser at  the  sheriff's  sale  acquired 
no  right.  %b 

4.  Where  the  plaintiff  proves  a  con- 
tinued possession  of  the  premises, 
by  the  defendant,  from  the  docket- 
ing of  the  judgment  down  to  near 
the  time  of  trial — a  period  of  nearly 
five  years — this  is  sufficient  to  raise 
the  presumption  of  a  legal  estate,  in 
hira,  upon  which  a  judgment  would 
attach  as  a  lien,  and  which  was  the 
subject  of  sale  on  execution.  ib 

6.  But  if  the  defendant  has  conveyed 
the'  premises  to  a  third  person, 
merely  remaining  in  possession  at 
the  pleasure  of  his  grantee,  without 
any  agreement  giving  him  a  right, 
he  is  a  mere  tenant  at  will,  or  suf- 
ferance, and  has  no  interest  which 
is  the  subject  of  sale  on  execution. 

ib 

6.  From  the  mere  fact,  however,  that 
the  defendant  had  previously  con- 
veyed to  another,  no  legal  presump- 
tion will  arise  that  such  was  the 
character  of  his  possession.  If  he 
wishes  to  defeat  the  plaintiff's  title, 
on  that  ground,  he  must  show  affirm- 
atively what  the  character  of  his 
holding  under  his  grantee  was  be- 
tween the  time  of  the  conveyance 
and  the  sheriff's  sale.  The  onus  is 
upon  him,  and  the  legal  presump- 
tion against  him.   .  %b 


SHIPS  AND  SHIPPING. 

1.  In  respect  to  the  quantity  and  con- 
dition of  the  goods  shipped,  a  bill 
of  lading  is  but  a  receipt,  and  only 
prima  facie  evidence.  But  in  re- 
spect to  the  agreement  to  carry  and 
deliver  the  goods,  it  is  a  contract,  to 
be  constru^  like  all  other  written 
contracts,  according  to  the  legal  im- 
port of  its  terms.  White  v.  Van 
Kirk,  16 

2.  And  if  there  is  nothing  on  the  face 
of  the  instrument  which  requires 
the  master  of  the  vessel  to  take  a 
particular  route,  rather  than  an- 
other, the  owner  of  the  goods,  in  an 
action  against  the  owner  and  master 
of  the  vessel,  to  recover  damages 
caused  by  an  alleged  deviation,  can- 
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ttot  resort  to  proof  of  a  preliminary 
conversation,  between  his  agent  and 
the  master,  to  establish  such  an  ob- 
ligation, ib 

9.  If  a  shipper  of  goods  intends  to 
make  it  a  part  of  the  cootract  that 
the  vessel  shall  take  a  particular 
route,  rather  than  another,  he  shottld 
hare  a  provision  to  that  effect  em- 
braced in  the  bill  of  lading.  ib 

4.  A  part  owner  of  a  ship  who  has  dis- 
sented from,  and  refused  to  pltrtici- 
pate  or  be  concerned  in  the  running, 
use  or  employment  of  the  ship,  or 
to  share  in  the  ex{)enseof  such  run- 
ning by  his  co-owner,  who  is  notified 
of  such  dissent,  is  not  liable  to  third 
persons  for  supplies  furnished  by 
them  to  the  managing  owner  while 
running  the  ship;  they  having  no 
notice,  at  the  time  of  famishing  the 
supplies,  either  of  the  dissenting 
owner's  interest  in,  or  his  dissent 
from,  the  use  of  the  ship.  Sted- 
man  v.  Feidler,  605 

6.  The  power  of  one  part  owner  of  a 
ship  to  bind  another,  depends  upon 
the  question  of  auihority^  which  is 
always  a  mere  question  of  fact.  The 
presumption  of  authority,  arising 
from  joint  ownership,  may  be  re- 
butted by  proof  of  any  fact  which 
is  inconsistent  with  the  existence  of 
such  authority.  *  %b 

6.  If  one  joint  owner  dissents  from  the 
running  or  use  of  the  vessel,  and 
gives  notice  to  his  co-owner  that  he 
refuses  to  be  concerned  therein,  in 
future,  or  to  share  in  the  expenses 
thereof,  this  amounts  to  a  revocation 
of  the  managing  owner's  authority, 
and  the  dissenting  owner  will  not  be 
liable  for  supplies  for  the  vessel  af- 
terwards ordered  by  the  managing 
owner.  & 

See  LiRir,  1, 


SLANDER. 

.  In  an  actiod  brought  for  speaking 
words  not  actionable  of  themselves, 
the  plaintiff  alleging  by  way  of 
special  damage,  that  in  consequence 
of  the  speaking  of  the  words,  he 
had  become  sidk  and  disabled  and 
unable  to  attend  to  his  business,  ho 
is  bound  to  proVe  that  the  special 
damage  alleged  was  exclusively  the 


consequence  of  the  wor^s  spoken 
by  the  defendant;  and  that  it  was 
the  natural  and  immediate  conse- 
quence of  the  speaking  of  the  words. 
TentnUiger  X.  Wands,  81» 

2.  If  it  appears,  from  the  evidence, 
that  the  defendant  did  not.  by  the 
speaking  of  the  words  charged, 
solely,  cause  the  special  damago 
compkiined  of,  but  that  the  same 
was  produced  by  reports  circulated 
by  others,  as  well  as  by  the  charges 
of  the  defendant,  the  plaintiff  should 
be  nonsuited.  ib 


SPECIFIC  PERFORMANCE. 

1.  A  court  of  equity  may  compel  a 
purchaser  of  lands  specifically  to 
perform  his  contract  of  purchase, 
although  the  lands  are  situated 
abroad,  and  the  contract  was  made, 
and  was  to  have  been  performed, 
abroad,  and  the  plaintiff,  the  vendor, 
is  a  non-resident;  the  defendant  be- 
ing duly  served  with  process,  and 
subjected  to  the  jurisdiction.  CUff&- 
land  V.  Burria,  532 

2.  Where  a  purchaser  of  lands  has  en- 
tered into  possession,  and  received 
the  rents  and  profits,  in  an  action  for 
a  specific  performance,  he  will  be 
required  to  pay  interest  on  the  pur- 
chase money,  if  the  vendor  is  not  in 
fault  for  the  delay.  ib 


SUNDAY. 
See  Agbbexbkt,  3. 

T 

TRADE-MARKS. 

1.  The  law  of  trade-marks  is  of  recent 
origin,  and  may  be  comprehended 
in  the  proposition  that  a  dealer  has 
a  property  in  his  trade-mark.  Clark 
V.  Clark,  76 

2.  The  ownership  is  allowed  to  him, 
that  he  may  have  the  exclusive 
benefit  of  the  reputation  which  his 
skill  has  given  to  articles  made  by 
him,  and  that  no  other  person  may 
be  able  to  sell  to  the  public,  as  his 
own,  that  which  is  not  hia.  ib 
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8.  An  imitation  of  bis  mark,  with  par- 
tial differences  sucli  as  the  public 
would  not  obserre,  does  him  the 
same  harm  as  an  entire  counterfeit, 
and  will  be  eqjoined,  accordingly.  t& 

4.  A  party  will  be  restrained,  by  in- 
junction, from  using  the  same  trade- 
mark which  has  previously  been 
used  by  another;  and  from  any  imi- 
tation of  it  with  only  colorable  dif- 
ferences. t& 

6.  It  is  to  protect  a  party's  right  of 
selling  his  own,  that  the  law  of  trade 
marks  has  been  introduced.  The 
right  must  include  the  privilege  of 
selling  to  all — to  the  incautious  as 
well  as  to  the  cautious.  Brooklyn 
WhiU  Lead  Co,  v.  Masury,         416 

6.  Any  false  name  that  is  assumed  in 
imitation  of  a  prior  true  name,  is  in 
violation  of  this  right,  and  the  use 
of  it  will  be  restrained  by  ii^unc- 
tion.  ib 

7.  Where  the  plaintiff,  an  incorporated 
company,  had  been  engaged  in  the 
manufacture  of  white  lead,  at  Brook- 
lyn, for  more  than  twenty  years,  and 
in  marking  their  kegs  "  Brooklyn 
White  Lead  Company" — or  "Co." 
and  the  defendant  had  been  engaged 
in  the  same  business,  at  the  same 
place,  for  a  lesser  period,  and  had  re- 
cently changed  his  mark,  upon  his 
kegs,'  so  that  it  read  "Brooklyn 
White  Lead  and  Zinc  Company;" 
Held  that  this  was  an  imitation  of  the 
plaintiffs'  trade-mark,  with  only  a 
colorable  difference,  the  effect  of 
which  imitation  would  be  to  deceive 
the  public,  and  to  make  the  defend- 
ant's paint  pass  as  the  plaintiffs'. 
The  defendant  was  therefore  re- 
strained, by  ii\junction,  from  using 
the  word  "  company"  or  "  Co."      ^ 


TRUSTS  AND  TRUSTEES. 

1.  Although  a  court  of  equity  cannot 
substitute  new  executors,  as  such, 
for  those  named  by  the  testator,  yet 
when  the  duties  of  executors,  as 
such,  have  terminated,  and  they 
have  become  simply  trustees,  the 
power  conferred  by  the  revised  stat- 
utes upon  courts  of  equity,  to  com- 
pel the  rcMignation  of  a  trustee,  and 
to  appoint  another  in  his  place, 
(1 R.  S.  780,  %  69, 71,)  is  applicable, 


and  may  be  exercised.    LeggeU  r. 
Hunter,  81 

2.  The  statute  uses  the  words  "  i^y 
trustee,"  and  the  term  is  broad 
enough  to  include  all  who  are  in- 
trusted with  the  management  of 
real  estate  in  that  capacity.  ib 

8.  Trustees  in  respect  to  personal  prop- 
erty are  now  allowable,  the  same  as 
before  the  revised  statutes ;  no  prohi- 
bition or  restriction  being  imposed 
upon  them  by  statute,  except  as  to 
the  limitation  of  future  contingent 
interests  therein.  Brown  v.  Harris^ 

184 

4.  Where  the  plaintiff's  intestate  as- 
signed a  bond  and  mortgage  to  C, 
"  in  trust  to  apply  the  avails  thereof 
to  the  necessary  support  and  main- 
tenance of  S.  H.,  during  her  natural 
life ;"  Held  that  the  trust  was  valid, 
and  the  entire  legal  interest  in  the 
bond  and  mortgage  passed  to  the  as- 
signee for  the  purpose  of  the  trust ; 
and  that  he  was  entitled  to  collect 
and  receive  payment  as  the  moneya 
became  due,  and  was  bound  to  retain 
the  fund  during  the  life  of  the  cestui 
que  trust,  except  so  far  as  it  might 
be  required  for  her  support.  ib 

6.  Held  also,  that  the  cestui  que  trust 
could  not,  as  such,  assign  the  whole 
fund ;  her  power  of  disposition  be- 
ing limited  to  her  beneficial  interest 
therein,  and  the  amount  of  that  de- 
pended upon  what  should  be  needed 
for  her  support  and  maintenance,  ib 

6.  IT^  fiifrilur,  that  the  assignor  re- 
tained an  equitable  title  to  l£e  fund, 
beyond  what  should  be  required  for 
the  support  of  the  cestui  que  trust; 
and  if  the  fund  should  not  be  ex-  ' 
hausted  in  the  support  of  the  latter 
during  her  life,  that  the  balance  re- 
maining would  belong  to,  and  be 
disposed  of  as  part  of,  the  estate  of 
the  assignor,  on  her  decease.         ib 

7.  But  that  her  next  of  kin  would  take 
subject  to  the  trust,  and  to  the  legal 
title  of  the  trustee  to  the  fond  for 
the  purpose  of  the  trust,  until  it 
should  be  performed  or  otherwise 
discharged.  ib 

8.  The  plaintiflb.  who  were  the  children 
of  B.  C,  were  entitled  under  the 
will  of  I.  C.  to  a  fourth  part  of  the 
residuum  of  his  estate.    A  part  of 
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mtch  estaid  consisted  of  a  bond  and 
mortgage  given  to  the  testator  by 
B.  C.  The  execators  of  the  will 
advertised  the  mortgaged  property 
for  sale,  under  a  decree  of  foreclos- 
ure. Previous  to  the  sale,  for  the 
purpose  of  protecting  the  interests 
of  the  plaintilTs,  an  arrangement 
was  made  between  B.  C.  and  their 
maternal  grandfather,  8.  L.,  that  8.  L. 
should,  at  such  sale,  purchase  the 
whole  or  a  part  of  the  mortgaged 
property,  and  hold,  manage  and  dis- 
pose of  it,  1.  To  reimburse  himself 
for  his  advances  and  expenditures, 
and  2.  As  to  the  surplus,  if  there 
should  be  any,  for  the  use  and  bene- 
At  of  his  said  grandchildren.  S.  L. 
accordingly  purchased,  at  such  sale, 
a  portion  of  the  mortgaged  premises, 
and  received  a  conveyance  therefor. 
At  the  same  time  a  declaration  in 
writing  wna  signed  by  him,  and  in- 
serted in  a  book  provided  for  that 
purpose,  stating  that  the  book  was 
to  contain  an  accouht  of  the  cost, 
expenses,  income,  profit  and  loss  of 
the  real  estate  so  purchased  by  him, 
which  said  ])urchase,  with  all  profits 
or  loss  that  might  be  realized,  was 
made  by  him  for  and  on  account  of 
the  plaintiffs,  and  for  their  joint  and 
equal  benefit,  share  and  share  alike ; 
and  that  upon  a  final  settlement  8.  L., 
after  having  been  fully  reimbursed, 
should  convey  to  the  plaintiffs  such 
parts  of  the  property  as  should  re- 
main unsold,  and  account  to  them 
for  the  profits,  &c.,  and  that  if  there 
should  be  any  loss  they  should  al- 
low and  pay  the  same,  "  the  whole 
transaction  liaving  been  entered  into 
by  the  said  8.  L.  for  their  sole  benefit 
and  advantage."  Following  this 
was  a  certificate  signed  by  B.  C. 
stating  that  it  was  in  accordance 
with  the  arrangement  entered  into 
between  himself  as  guardian  oif  his 
children,  and  8.  L.  This  book  was 
delivered  to  B.  C.  in  behalf  of  his 
children.  Two  of  the  lots  were  sold 
by  8.  L.  soon  after,  at  an  advance. 
The  purchase  money  was  received 
by  him,  and  he  was  charged  with  it, 
in  the  same  book,  and  a  regular  ac- 
count of  receipts  and  disbursements 
was  kept  in  such  book.  The  book 
was  inscribed,  in  the  handwiting  of 
8.  L.,  as  follows-  "  8.  L.,  trustee  for 
the  children  of  B.  C."  8.  L.  died 
in  1847,  leaving  a  will  dated  in  1840, 
and  a  codicil  executed  in  1845.  The 
defendants,  the  executors  of  8.  L., 
afterwards  sold  the  said  lands  un- 


der and  pursuant  to  a  power  con* 
tained  in  the  will  of  8.  L.  at  a  profit 
of  about  $8000.  Held,  1.  That  the 
writing  signed  by  8.  L.  was  not  a 
mere  promise  to  give  to  the  plain- 
tiffs  the  surplus  profits  which  might 
result  from  the  transaction,  and  as 
such  void,  from  a  defect  of  i)artie«, 
a  want  of  consideration,  and  a  non- 
delivery of  the  gift,  but  was  executed 
pursuant  to  an  arrangement  pro- 
posed by  the  father  and  natural 
guardian  of  the  children,  and  ac- 
cepted by  8.  L.  previous  to  the  sale ; 
and  the  arrangement  was  supported 
by  the  consideration  of  natural  love 
and  affection,  and  was,  under  the 
circumstances,  entirely  proper,  and 
raised  a  strong  equity  in  the  plain^ 
tiffs'  favor.  2.  That  as  the  declara- 
tion was  reduced  to  writing,  and 
signed  by  8.  L.,  when  he  took  the 
deeds,  there  was  a  sufficient  com- 
pliance with  the  provision  of  the  re- 
vised statutes,  declaring  that  no  trust 
shall  be  created  or  declared  unless 
by  act  or  operation  of  law,  or  by  a 
deed  or  conveyance  in  writing  sub- 
scribed by  the  party  creating  or 
declaring  such  trust  8.  That  the 
definition  of  the  term  conveyance, 
given  in  the  revised  statutes,  com- 
prehends a  declaration  of  trust, 
although  not  under  seal.  4.  That 
the  declaration  signed  by  8.  L.  qual- 
ified and  controlled  the  interest  and 
estate  which  he  took  under  his  deed. 
That  he  acquired  the  legal  title, 
with  the  power  of  management  and 
disposition,  for  his  own  reimburse- 
ment and  indemnity,  but  with  the 
trust  fastened  upon  it;  and  the 
transaction  gave  an  equitable  inter- 
est in  the  property  to  the  plaintiffs — 
a  present  interest  in  the  surplus, 
whatever  it  might  be.  5.  That  if 
considered  as  an  express  trust,  this 
was  such  an  one  as  is  allowed  by  the 
re\ised  statutes,  and  was  therefore 
valid.  6.  That  8.  L.  took  the  prop- 
erty, so  far  as  related  to  the  excess 
over  his  advances  and  liabilities,  aa 
trustee  for  his  grandchildren;  and 
that  whatever  money  his  executors 
received,  on  the  sale  of  the  proper- 
ty, over  and  above  the  amount  of 
those  claims,  belonged  to  the  plain- 
tiffs, and' not  to  those  claiming  under 
the  will  of  8.  L.,  or  as  his  heirs  at  law. 
Corse  V.  Legged,  889 

9.  A  judgment  was  therefore  entered 
directing  the  defendants  to  account 
before  a  referee ;  and  that  upon  the 


coming  in  and  confirmation  of  his 
report,  they  should  pay  over  to  the 
plaintifis  whatever  balance  should 
be  found  due  to  them,  upon  these 
principles.  %b 
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the  sale,  on  the  supposition  that  he 
was  to  receive  rent  for  the  whole 
year,  in  addition  to  the  $2500  of 
purchase  money  ;  it  was  further 
held,  that  the  defendant  was  liable 
to  the  plaintiff  for  the  use  of  the 
farm  from  the  time  of  the  sale  to  M. 
until  the  end  of  tho  year.  tb 


USE  AND  OCCUPATION. 

1.  Where  one  enters  into  possession 
of  real  estate  under  a  verbal  con- 
tract for  the  purchase  of  it,  although 
the  contract  is  void  by  the  statute 
of  frauds,  yet  after  the  purchaser 
has  continued  in  possession  for  a 
year,  an  action  will  lie  against  him, 
for  use  and  occupation.  Pierce  v. 
Pierce.  243 

2.  The  action  for  use  and  occupation 
will  lie  where  the  holding  is  upon 
an  implied,  a.s  well  as  where  it  is 
under  an  express  permission;  and 
the  tenant  who  goes  in  under  an  im- 
plied license  is  not  to  be  permitted 
to  dispute  the  title.  %b 

8.  The  action  may  be  supported,  al- 
though the  agreement  under  which 
the  party  ent«rs  is  invalid  in  part ; 
and  the  agreement  may  be  used  to 
prove  the  measure  of  damages,     ib 

4.  The  plaintiff,  being  the  owner  of  a 
farm,  by  a  verbal  agreement  sold  it 
to  the  defendant  for  $2000;  pro- 
vided, however,  that  if  it  could  be 
sold  for  any  more,  within  two  years,, 
the  plaintiff  was  to  have  the  benefit 
of  the  enhanced  price;  and  if  so 
sold,  the  defendant  was  to  pay  the 
interest  of  $2000  for  the  use  of  the 
farm  each  year.  The  defendant 
went  into  possession  under  this 
agreement,  but  no  deed  was  given. 
He  occupied  the  farm  over  a  year, 
when  the  same  was  sold  to  M.,  with 
the  plaintiff's  assent,  for  $2600. 
Held  that  the  defendant  was  liable 
to  the  plaintiff,  for  the  ase  and  occu- 
pation of  the  premises,  at  the  rate 
of  $140  per  annum,  until  the  sale 
toM.  ib 

6.  And  the  defendant,  on  the  sale  of 
the  premises  to  M.,  having  reserved 
the  use  thereof,  until  the  expiration 
of  the  year,  and  having  communica- 
ted that  fact  to  the  plaintiff,  and 
thereby  induced  him  to  consent  to 


VENDOR  AND  PURCHASER. 

1.  A  testator,  by  his  will,  made  in 
1833,  gave  two-fifths  of  his  real 
estate  to  his  two  daughters,  so  that 
each  might  have  and  enjoy  the 
interest  or  income  of  one-fifth  dur- 
ing life  and  at  their  death,  respect- 
ively, the  share  of  each  was  to  go 
to  her  issue.  He  appointed  execu- 
tors, and  constituted  them  "  trustees 
to  the  estate,"  and  authorized  and 
desired  them,  as  such,  to  take 
charge  of  the  real  estate,  to  manage 
and  improve  the  same,  and  to  pay 
over  to  the  said  daughters,  from 
time  to  time,  the  rents,  interest  or 
net  income  thereof.  In  case  the 
daughters  should  marry,  he  declared 
that  payment  to  them,  on  their  re- 
ceipt, without  the  signature  or  con- 
sent of  their  husbands,  should  be  * 
sufficient.  In  case  of  any  sale  of 
his  real  estate,  the  testator  directed 
his  executors  to  put  out  and  invest 
the  daughters'  shares  of  the  proceeds 
either  on  bond  and  mortgage,  or  in 
the  purchase  of  other  real  estate. 
And  he  authorized  them,  in  the  ex- 
ecution of  their  trust,  at  any  time, 
if  they  thought  best,  to  sell  the  real 
estate,  with  the  allowance  of  the 
court  of  cl^ncery  first  had  and 
obtained  for  that  purpose.  Jffdd 
that  these  powers  were  conferred, 
and  the  implied  estate  devolved, 
upon  the  donees  not  as  executors, 
but  as  ordinary  trustees,  such  as 
are  designated  in  the  statutes  rela- 
tive to  uses  and  trusts ;  the  allusion 
to  them  as  executors  being  merely 
a  convenient  way  of  designating  the 
persons,  and  not  designed  to  mark 
the  capacity  in  which  they  were  to 
take.    Leggeii  v.  Hunter,  81 

I.  And  the  surviving  executor  and 
trustee  having  resigned  his  trust, 
and  L.  having  been  subbtituted  in 
his  place,  by  the  court;   and  the 
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leginlatare  haTtng  passed  an  act 
authorizing  a  sale  of  the  lands  de- 
vised to  the  daughters,  on  leave  for 
that  purpose  l>elng  obtained  from 
the  Hupreme  court;  and  providing 
that  on  8uch  sales  being  reported  to 
the  court,  and  conflnneil,  convey- 
ances should  he  executed  to  the 
purchaser  or  purchasers ;  and  that 
such  conveyances,  if  executed  by 
^  the  said  L.  as  substituted  trustee, 
' "  should  be  valid  aud  effectual  to  vest 
in  the  purchaser  or  purchasers  a 
fee  simple  absolute  as  against  all 
persons  having  any  claim  to,  or 
interest  in.  the  premises  under  the 
will,  and  all  descendants  of  the 
daughters,  whether  in  being  or  not, 
who  might  become  interested  there- 
in under  said  will;  and  a  sale  of 
the  real  estate  devised  to  the  daugh- 
ters having  been  made  by  L.  as  such 
trustee,  in  conjunction  with  S.,  the 
special  guardian  of  the  infants,  in 
pursuance  of  an  order  granted  by  the 
court,  on  an  application  made  under 
the  said  statute,  and  a  portion  there- 
of having  been  bid  oiF  by  the  defend- 
ants ;  and  the  sale  having  been  con- 
firmed by  the  court-,  and  convey- 
ances ordered  to  be  executed  to  the 
purchasers,  by  L.  as  such  trustee, 
by  S.  as  special  guardian,  and  by 
the  daughters  and  their  husbands, 
and  such  conveyances  having  been 
executed,  and  tendered  to  the  de- 
fendants; it  was  held  that  under 
such  conveyances  the  purchasers 
would  acquire  a  valid  title  to  the 
premises  purchased  by  them,  re- 
spectively; and  that  the  defend- 
ants were  bound  to  accept  the  con- 
veyances and  complete  their  pur- 
chases, ib 

8.  Where  a  sleigh  was  sold  in  June  or 
July,  it  being  the%  several  miles 
distant  fh)m  the  place  of  sale,  and, 
owing  to  the  difficulty  of  removing 
it  at  that  season  of  the  year,  it  was 
agreed  between  the  parties  that  it 
might  remain  where  it  was,  in  the 
vendor's  barn,  until  the  ensuing  win- 
ter; Held  that  the  omission  by 
the  purchaser,  to  take  possession 
of  the  property,  at  the  time,  was 
sufficiently  accounted  for.  Clute  v. 
FiUk,  428 

4.  Upon  a  sale  of  goods  for  cash,  to  be 
paid  on  delivery,  the  title  does  not 
vest  in  the  purchaser  upon  actual 
delivery  without    payment,  unless 


the  condition  is  waived.    FUtman 
V.  McKean^  474 

6.  Where  it  is  proved  that  by  the 
usage  of  trade,  upon  a  sale  of  goods 
for  cash  t-o  be  paid  on  delivery,  the 
goods  are  delivered  to  the  purchaser 
at  the  time  of  the  sale,  and  the  ven- 
dor calls  for  pa3rment  in  two  or 
three  days,  the  non-exaction  of  the 
payment  before  it  can  be  claimed, 
consistently  with  the  usage,  cannot 
he  considered  a  waiver  of  the  con- 
dition. A 

6.  In  an  action  by  the  vendor,  to  re- 
cover the  possession  of  goods-  sold 
for  cash  to  be  paid  on  delivery,  on 
the  ground  that  the  condition  of 
payment  has  not  been  complied 
with,  and  that  therefore  no  title 
passed  to  the  purchaser,  although 
possession  has  been  delivered,  the 
plaintiff  has  a  right  to  explain  the 
delivery;  and  if  it  is  satisfactorily 

»  explained,  such  delivery  will  not 
amount  to  a  waiver  of  the  condi- 
tion. f& 

7.  It  is  therefore  erroneous  for  the 
judge  to  withdraw  fi-om  the  jury  the 
question  whether  there  has  been  a 
waiver  of  the  condition,  and  to  in- 
struct them  that  the  delivery  of  the 
goods  was  unconditional,  and  vested 
the  title  in  the  purchaser,  absolutely. 

ib 

8.  It  seems  that  where  the  original 
owner  of  goods  voluntarily  places 
them  in  the  hands  of  the  purchaser, 
and  thus  makes  him  the  ostensible 
proprietor,  a  sale  by  the  latter  to  a 
bona  fide  dealer  without  notice,  will 
be  valid  to  pass  the  title ;  although 
the  sale  by  the  original  owner,  was 
on  condition  of  paying  cash  on  de- 
livery, and  such  condition  has  not 
been  performed.  «& 

9.  Where  a  person  selling  cattle  at  a 
fixed  price  per  pound,  the  weight  to 
be  afterwards  ascertained,  volun- 
tarily relinquishes  his  right  to  have 
them  weighed,  and  agrees  to  accept 
a  sum  in  gross,  rather  than  be  at 
the  trouble  of  weighing,  and  putting 
the  purchaser  to  inconvenience  and 
expense,  or  delay  him  in  getting  the 
property  to  market;  and  the  supi 
thus  agreed  on  is  paid  to  him ;  he 
cannot  afterwards — in  the  absence 
of  any  fraud  on  the  part  of  the  pur- 
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ebaser— maintain  an  action  against 
liim,  to  recover  t^e  difference  be- 
tween the  ^oss  sum  received,  and 
the  value  of  the  cattle  by  weight,  at 
the  price  originally  stipulated .  Oage 
V.  Parker,  141 

10.  And  even  though  the  purchaser 
has,  before  the  making  of  the  second 
agreement,  ascertained  the  exact 
weight  of  the  cattle,  in  the  absence 
of  the  vendor,  and  conceals  from 
him  the  fact  that  the  cattle  have 
been  weighed,  that  will  not  consti- 
tute a  fraud  for  which  an  action  will 
lie,  so  long  as  the  purchaser  neither 
says,  nor  does,  any  thing  to  mislead 
or  deceive  the  vendor  in  respect  to 
the  actual  weight.  ib 

11.  Where  the  defendant  falsely  repre- 
sented to  the  plaintiffs  that  he  had 

•  a  written  contract  with  B.  for  the 
premises  on  which  he,  the  defend- 
ant, resided,  and  that  he  had  full 
control  of  the  dam  and  water-privi- 
lege, and  thereby  induced  the  plains 
tiffis  to  enter  into  an  agreement  with 
him  for  the  purchase  of  the  prem- 
ises and  water-power,  when  in  fact 
the  defendant  had  no  such  contract 
with  B.,  and  no  such  control;  Held 
that  an  action  would  lie,  under  such 
circumstances,  to  recover  damages 
for  such  false  representations,  if  the 
plaintiff  were  themselves  free  from 
fault ;  and  had  no  means  of  ascer- 
taining the  falsity  of  the  representa- 
tions.    White  V.  SeaveTj  236 

12.  But  a  purchaser  is  bound  to  exer- 
cise ordinary  prudence  and  discre- 
tion; and  if  the  means  of  know- 
ledge, respecting  the  title,  are  within 
his  power,  and  he  neglects  to  make 
the  proper  inquiry,  he  loses  his 
remedy  against  the  vendor,  for  any 
fhiudulent  representations  the  latter 
may  make.  4b 

13.  Thus,  where  the  purchasers  knew 
that  the  title  to  the  premises  they 
had  agreed  to  purchase  was  to  come 
from  B.,  a  third  person,  and  although 
the  latter  resided  near  them,  they 
neglected  to  inquire  of  him,  as  to 
the  nature,  and  extent,  of  the  ven- 
dor's rights  in  the  property ;  or  to 
insist  upon  the  production  of  the 
contract  which  the  vendor  claimed 
to  hold,  for  the  purchase  thereof, 
from  B. ;  it  was  held  that  no  action 
would  lie  against  the  vendor,  for 
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fraudulent  representations  req>ect- 
ing  his  rights  in  the  premises.        ib 

See  Specific  Pesfobmakcb. 

WILL. 

1.  B.,  a  bachelor,  84  years  of  age, 
when  upon  his  sick  bed,  and  in  the 
immediate  apprehension  of  death, 
directed  the  plaintiff  who  lived  in 
his  house  and  took  care  of  him,  to 
call  in  E.  to  mak^  an  invoice  of  his 
notes.  This  was  done  by  E.  and 
the  plaintiff,  and  they  returned  to 
the  bedside  of  B.,  when  the  plaintiff, 
having  the  notes  in  his  hands,  asked 
B.  what  he  should  do  with  them. 
B.  replied  "  take  them,  and  do  what^ 
you  are  a  mind  to  with  them."  The 
plaintiff  accordingly  took  the  notes 
and  put  them  in  his  bureau.  Held 
that  there  was  such  an  ambiguity  in 
the  language  employed  by  B.*  as 
justified  the  admission  of  parol  evi- 
dence to  aid  in  its  interpretation. 
Smith  V.  Maine  J  83 

2.  Held  also,  that  the  fact  that  the 
plaintiff  was  a  stranger  in  blood  to 
B.,  and  that  B.  had  relatives  living, 
upon  whom  he  had  been  in  the 
habit  of  bestowing  all  the  income  of 
his  property,  rendered  the  declara- 
tions of  B.  that  "  he  should  pay  off 
his  relatives  all  he  intended  to  give 
them,  in  his  lifetime ;"  that  "  he  had 
paid  his  relatives  what  he  intended 
to  give  them ;"  and  that  "  he  should 
not  give  them  any  more  of  his  prop- 
erty," pertinent  evidence,  in  an  ac- 
tion by  the  donee,  against  the  per- 
sonal representatives  of  the  donor, 
to  recover  the  possession  of  the 
notes ;  as  they  negatived  the  intent 
to  give  the  notes  to  such  relatives, 
and  repelled  the  natural  presump- 
tion that  B.  would  give  his  property 
to  them,  instead  of  a  stranger  to  his 
blood,  at  his  death.  ib 

8.  Held  further,  that  Qiridence  showing 
the  relations  which  had  existed  be- 
tween B.  and  the  plaintiff,  for  twenty 
years  previous  to  his  death  ;  that  B. 
considered  that  the  plaintiff,  had 
saved  his  life,  by  his  attentive  care 
and  nursing,  at  a  former  period; 
that  he  and  his  wife  had  nursed 
him  in  his  old  age,  and  administered 
to  all  his  wants,  in  the  infinnity  of 
his  declining  years ;  and  that  the 
plaintiff  had  rendered  valuable  senr- 
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▼ices  in  the  oversight  and  transact- 
ing of  his  business  for  him,  was  also 
properly  admitted,  as  furaishiug  a 
reasonable  motive  to  B.  for  makin$r 
a  stranger  to  his  blood  the  heir  of 
so  much  of  bis  property.  tfe 

4.  That  such  testimony  was  admissible 
also,  in  order  to  aid  in  giving  a  con- 
struction to  the  language  employed 
in  making  the  alleged  gift.  ib 

6.  The  rule — applied  in  the  construction 
of  a  will — ^suimitting  proof  of  the 
extrinsic  facts  and  circumstances 
which  show  the  existing  relations 
between  the  parties,  applies  with 
still  greater  force  to^the  case  of  a 
ffift,  where  there  is  no  written  will 
to  limit  or  exclude  any  extrinsic 
evidence  material  to  establish  the 
meaning  of  the  donor's  language. 

ib 

6.  A  testator  gave  one  half  of  his  estate 
unto  his  wife,  "  to  be  held  and  en- 
joyed by  her  during  her  natural  life, 
and  by  her  to  be  divided  and  dis- 
tributed by  will  among  my  relatives, 
in  such  shares  as  she  may  see  fit 
and  deem  to  be  just."  Tlie  widow 
enjoyed  the  property  during  her 
life,  and  died  without  having  made 
a  will.  Held  that  as  the  wife  did 
not  exercise  the  power  of  distribu- 
tion, and  it  was  a  power  in  trust  for 
the  benefit  of  third  parties,  the  law 
would  distribute  the  property  equal- 
ly among  the  whole  class  among 
whom  she  might  have  distributed  it. 
And  that  this  would  enable  all  who 
were  capable  of  inheriting,  at  the 
time  of  her  death,  to  take  the  land, 
although  they  were  aliens  at  the 
testator's  death.     Hoey  v.  Kenny, 


7.  A  testator,  by  his  will,  instructed 
his  executors  to  invest  one-third  of 
the  proceeds  of  his  whole  estate, 
and  to  pay  the  interest  to  his  wife 
during  her  life.  Among  other  lega- 
cies was  one  of  $5000  to  his  execu- 
tors, in  trust  to  pay  the  interest  to 
his  son  J.  S.  during  life,  and  upon 
his  decease,  to  pay  the  capital  to 
his  "right  heirs,'*  afterwards  al- 
tered, by  a  codicil,  to  his  "  issue," 
if  any  surviving,  and  if  none,  then 
$1000  to  his  widow,  if  any,  and  the 
remaining  $4000  to  sink  into  the 
residuum  of  his  estate.  J.  S.  died 
soon  after  the  testator,  leaving  a 


widow,  (who  took  the  $1000,)  but 
no  children.  The  I8th  section  of 
the  will  was  as  follows:  '*I  give 
and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate  to  my 
children  by  my  present  wife  P.  (of 
whom  J.  S.  was  one,)  together  with 
the  share  of  my  estate  set  apart  for 
my  said  wife  during  her  natural 
life ;  upon  her  decease  equally  to  be 
divided  among  them."  Beld,  that 
this  was  a  bequest  of  the  whole 
residuum,  including  the  widow's 
third,  equally  to  her  children,  to  be- 
come vested  in  interest  immediately 
on  the  testator's  death,  subject  only 
to  ttieir  mother's  right  to  one-third 
of  the  income,  during  h«-  life ;  that 
the  distribution  was  to  be  made  im- 
mediately, without  waiting  for  the 
widow's  death;  and  that  the  per- 
sonal representative  of  J.  S.  was  en- 
titled to  share  in  the  residue,  (in- 
cluding tho  $4000,*)  equally  with 
the  others.     Arewarius  v.  Sweei. 
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8.  In  the  interpretation  of  a  will,  punc- 
tuation may  perhaps  be  resorted  to, 
when  no  other  means  can  be  found, 
of  &olving  an  ambiguity ;  but  not 
in  cases  where  no  real  ambiguity 
exists  except  what  punctuation  itself 
creates.  ib 

9.  D.  L.,  by  his  will  executed  previous  to 
1830,  after  giving  to  his  wife  ceHkin 
articles  of  personal  property,  devised 
all  his  estate,  real  and  personal,  to 
his  executors  in  trust ;  first,  to  pay  his 
debts ;  secondly,  to  pay  to  his  wife  an 
annuity  of  S3000  half  yearly,  during 
her  life ;  thirdly,  in  trust  to  raise  the 
sum  of  SIO.OOO  and  to  pay  S6000 
each  to  his  two  children,  Louisa  and 
Bdward ;  and  further  in  trust  to  raise 
the  sum  of  $60,000,  and  to  invest 
the  same,  and  out  of  the  interest  and 
income  of  the  same  to  pay  the  annu- 
ity to  his  wife,  and  if  there  should 
be  any  surplus,  to  re-invest  tbe^nme, 
and  sufier  the  said  fund  to  accumu- 
late during  the  life  of  his  wife.  And 
he  directed  his  executors  to  apply 
the  moneys  they  might  receive, 
1.  To  the  payment  of  the  annuity  to 
his  wife;  2.  To  the  payment  of 
S10,000  to  his  said  two  children ;  and 
3.  To  the  creation  and  investment  of 
said  sum  of  $60,000.  After  the 
payment  of  said  debts,  said  legacies 
of  $10,000,  and  the  Investment  of 
said  $60,000,  he  dlr^ted  that  aU  ih^ 
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rewidue  cf  his  estate  should  bo 
divided  into  eight  equal  parts.  And 
he  gave  one  part  of  such  residue  to 
his  wife  and  her  heirs,  and  one- 
eighth  to  each  of  his  seven  children, 
Louisa,  Edward,  Janoes,  Anastasia 
Lawrence,  DominiclE,  Honry  and 
Alexander,  and  their  heirs.  He  di- 
rected that  after  the  death  of  his  wife 
one  equal  eighth  part  of  said  fund 
of  S60,000  with  the  accumulations 
thereof,  should  be  diitposed  of  by  his 
said  wife  by  an  appointment  in  the 
nature  of  a  last  will  and  testament, 
to  and  amons  his  children  and  (^nd- 
children,  and  in  defkult  of  such  ap- 
pointment, the  said  one-eighth  part 
should  be  divided  in  like  mnnner  as 
the  residue  of  said  sum.  As  to  the 
other  seven  parts  of  said  fhnd,  (or 
the  whole  in  defkult  of  such  appoint- 
ment,) after  the  death  of  his  wife, 
he  Rave  one  equal  part  thereof  to 
each  of  his  seven  children ;  and  if 
either  of  them  should  die  before  his 
wife,  leaving  a  child  or  children  who 
should  survive  her,  then  such  sur- 
viving child  or  children  should  take 
the  share  its  or  their  parent  would 
have  been  entitled  to  if  living ;  and 
in  case  either  of  his  children  should 
die  before  his  wife,  leaving  no  child 
or  children,  then  the  share  of  the 
child  so  dying  was  to  be  divided 
among  the  survivors  of  his  said 
seven  children  and  the  child  or  chil- 
dren (surviving  his  wife)  of  either 
of  his  said  children,  thon  dead,  such 
grandchild  or  grandchildren  to  take 
the  share  its  or  their  parent  would 
have  been  entitled  to  if  living.  The 
testator  declared  that  his  intention 
in  directing  the  investment  of  the 
said  sum  of  $60,000  was  "  to  provide 
beyond  the  possibility  of  accident," 
for  the  payment  of  the  annuity  to 
his  wife ;  that  he  waa  aware  that  in 
raising  that  sum  at  once,  a  sacrifice 
might  be  necessary  ;  and  that  should 
his  wife  be  willing  to  accept,  during 
her  life,  of  certain  parts  of  his  real 
estate,  which  were  productive,  in- 
stead of  the  annuity,  such  an  ar- 
rangement might  be  made.  And  he 
directed  that  the  residue  of  his  es- 
tate might  then  be  divided  as  he  had 
before  directed.  But  that  if  such  an 
arrangement  or  disposition  was  made, 
it  must  be  with  the  consent  of  all  the 
parties  interested.  The  testator  left 
his  wiib  and  his  seven  children  sur- 
viving him.  Henry,  one  of  hla  sons, 
died  in  1846,  leaving  six  children. 


the  plaintiffs  In  this  suit  J.  L.,  the 
widow  of  the  testator,  died  in  1849, 
having  made  a  will,  whereby  she  de- 
Ti8ed  all  her  estate,  real  and  personal, 
to  her  daughter  Louisa.  Alexander, 
another  son  of  the  testator,  died  in 
1842,  leaving  no  child.  All  the  other 
children  of  the  testator,  except  Dom- 
inick  who  had  died  leaving  children, 
were  living  at  the  time  of  the  death 
of  the  widow.  The  fVind  of  $60,000 
directed  to  be  invested  for  the  pay- 
ment of  the  annuity  to  the  widow, 
was  never  in  fact  raised  or  invested, 
but  the  widow's  annuity  was  paid  to 
her,  fVom  year  to  year,  out  of  the 
rents  and  income  of  real  estate  of 
the  tesUtor  at  Rome.  In  1880  a  bill 
in  chancery  was  filed  by  a  portion 
of  the  heirs  and  devisees  of  the  tes- 
tator against  the  others,  the  widow 
and  the  executors,  stating  that  ft-om 
the  scarcity  of  money,  a  sale  of  the 
estate  to  raise  tlie  fbnd  of  $60,000 
could  not  be  made  without  great  loss ; 
that  the  widow,  in  order  to  prevent 
such  sacrifice,  had  consented  u>  an 
arrangement  for  the  disposition  of 
certain  parts  of  the  productive  real 
estate,  during  her  life ;  to  which  ar- 
rangement all  the  parties  were  willing 
/to  consent,  to  the  end  that  the  divia- 
ion  of  the  estate  might  be  completed. 
The  bill  prayed  for  a  division  of  the 
estate  upon  a  plan  to  be  agreed  on, 
tinder  the  direction  of  the  court. 
The  defendants  appeared  and  filed 
their  answers,  and  the  cause  was 
referred  to  a  master  to  take  proof 
of  the  fhcts,  and  to  summon  the  par- 
ties to  submit  such  an  agreement  as 
they  were  willing  to  make,  touching 
the  division  of  the  estate.  The  par- 
ties accordingly  entered  into  an 
agreement,  and  submitted  the  same 
to  the  master.  Upon  his  report  a 
decree  was  made  by  the  court,  for 
the  division  of  the  estate  in  conform- 
ity with  the  agreement  and  master's 
report,  setting  apart  and  conveying  to 
James,  Edward,  Alexander  and  Hen- 
ry, each,  a  certain  part  of  the  estate ; 
directing  the  residue  of  the  estate  to 
be  conveyed  to  trustees,  to  be  held 
by  them,  subject  to  the  payment  of 
the  annuity  to  the  widow,  &c. ;  and 
the  residue  to  be  held  for  the  benefit 
of  the  widow,  Louisa,  Dominick,  and 
D.  L.  Lawrence.  In  an  action  by  the 
plaintiflb,  children  of  Henry,  claim- 
ing that  J.  L.  the  widow,  died  witb- 
out  making  any  appointment,  In  pur- 
suance of  the  wiu  of  D.  L.,  and  that 
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they  were  entitled  to  one-sixth  of. 
the  lands  sel  apart  and  held  by  the 
trufttees  for  the  payment  of  the  an- 
nuity to  the  widow,  or  to  one-fonrth 
of  the  sum  of  $60,000  with  the  ac- 
cuniulationa  thereof,  held  for  the  pay- 
ment of  said  aim  aity.  Held  1.  That 
had  Uie  $60,0(K)  fund  been  created, 
and  the  directions  of  the  testator  in 
that  respect  complied  with,  upon  the 
death  of  the  widow  without  havina 
made  any  appointment,  Alexander 
having  died  before  her,  without  issue, 
<nd  Henry  and  Dominick  having  died 
leaving  issue-,  the  fund  with  its  accu- 
mulations, should  have  been  divided 
into  six  equal  shareti,  to  one  of  which 
the  plaintiffs  would  have  been  enti- 
tled; the  children  of  Dominick  to 
another;  James  to  another;  Edward 
to  another;  Louisa  to  another,  and 
D.  L.  Lawrence,  in  right  of  his 
mother  An  astasia,  to  another.  2.That 
the  will  of  Jane  Lynch,  the  widow  of 
D.  Lynch,  was  a  proper  execution  of 
the  power  of  appointment  vested  in 
her  as  to  one-eighth  of  the  property 
or  fund  set  apart  to  produce  the 
annuity.  3.  That  her  devisee,  Louisa, 
took  an  eighth  i>art  of  the  fund  or 
pro|>erty  thus  set  aside  for  the  annu- 
ity, and  the  remaining  seven-eighth 
parta  were  to  be  divided  into  six 
equal  parts,  of  which  the  plaintiflb 
were  entitled  to  an  equal  part  or 
fthare ;  the  children  of  Dominick  to 
another  equal  part  or  share;  James' 
to  another  equal  part  or  share ;  Ed- 
ward to  another  equal  part  or  share ; 
Louisa,  in  addition  to  the  one -eighth 
part  which  she  took  by  virtue  of  the 
execution  of  the  power  of  appoint- 
ment by  her  mother,  to  another 
equal  part  or  share ;  imd  Dominick 
L.  Lawrence,  in  right  of  his  mother, 
to  another  equal  part  or  share. 
4.  That  instead  oftho  fund  of  S60,000 
provided  by  the  will,  for  the  payment 
of  the  annuity  to  the  widow,  a  substi- 
tution was  made  of  productive  real 
estate,  by  and  with  the  consent  of 
all  the  proper  parties  and  those  who 
were  interested,  by  the  suit  in  chan- 
cery; and  that  the  real  estate  set 
aside  to  produce  that  annuity,  and 
also  for  the  share  of  the  widow  and 
her  three  children,  in  the  residuum 
of  the  estate,  was  properly  set  aside 
for  those  purposes.  6.  That  the  pro- 
visions of  the  testator's  will  relative 
to  the  disposition  of  the  residuum 
applied  to  the  substituted  property, 


with  the  same  effect  that  they  woald 
have  had  if  no  substitution  bad  ta- 
ken place.  And  that  what  remain- 
ed after  setting  asiile  sufficient  real 
estate  to  produce  the  annuity,  waa 
to  be  divided  "  as  above;*'  that  is,  io 
the  same  manner  and  in  the  like  pro- 
portions, as  if  no  such  substitntioa 
or  change  had  occurred.  6.  That  a 
separation  and  division  of  the  estate 
must  be  made,  setting  aside  suffi- 
cient to  place  the  widow  and  Loui- 
sa, Dominick  and  D.  L.  Lawrence,  oo 
an  equality  with  James,  Henry,  Ed- 
ward and  Alexander ;  such  division 
was  to  to  be  made  as  of  1831  as  the 
time  the  sons  received  their  share. 

7.  That  whatever  remained  of  the 
estate  roust  be  deemed  as  retained 
to  satisfy  the  annuity ;  and  that  after 
it  had  f^ulfilled  that  office  it  must  be 
divided  in  accordance  with  the  terms 
of  the  will  applicable  to  that  fhnd. 

8.  That  upon  these  principles  the 
plaintiffs  would  be  entitled  to  one- 
sixth  part  of  seven-eighths  of  the 
residuum,  with  the  accumulations 
upon  the  death  of  the  widow,  de- 
ducting therefK>m  the  annuity  paid 
to  her.     Bolion  v.  De  Peyster,    539 

Wll'NEBS. 

1.  In  an  action  against  an  executor,  to 
recoter  a  demand  against  the  estate, 
a  legatee  under  the  will  of  the  de- 
fendant's testatrix  is  a  competent 
witness  for  the  defendant.  Ltsk  v. 
/German,  433 

2.  Such  legatee  is  not  a  person  for 
whose  immediate  benefit  the  ac- 
tion is  defended,  within  the  mean- 
ing of  section  899  of  the  code.        tb 

3.  The  plaintiffs,  who  were  common 
carriers,  brought  to  the  city  of  New 
York,  and  had  in  their  possession, 
48  barrels  of  whisky,  belonging  to 
P.  and  consigned  to  D.  G.  &  Co. 
Subsequently,  in  delivering  to  the 
defendants  a  quantity  of  whisky, 
upon  an  order  from  H.  T.  &  Co.,  the 
plaintiffs,  by  mistake,  delivered  to 
them  the  48  barrels  belonging  to  P. 
They  demanded  a  return  of  the 
whisky,  or  payment  of  its  value, 
which  was  refiised.  They  then  paid 
the  agents  of  P.  the  value  of  the 
whisky,  and  took  their  i'eceipt,  and 

.  again  demanded  the  property,  or 
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payment,  and  on  refusal,  brought 
this  action,  to  recover  the  value  of 
the  whisky.  D.,  being  examined  as 
a  witness,  by  the  plaintiffii,  L.,  one  of 
the  defendants,  was  offered  as  a 
witness  for  the  defendants,  under 
^  399  of  the  code.  Held  that  the 
plaintififb  could  not  be  deemed  the 
assignees  of  a  thing  in  action.    That 


the  subject  of  the  controversy  was 
not  a  thing  in  action ;  and  D.  not  hav- 
ing been  examined  as  an  assignor  of 
a  thing  in  action,  but  as  the  agent  of 
the  parties  who  had  sold  the  prop- 
erty to  the  plaintiffs,  L.  had  no 
right  to  be  examined  as  a  witness. 
The  Hudson  River  RaU  Road  Comr- 
pcmy  V.  Loufuherry^  597 
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